
This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non- commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at http : //books . google . com/| 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



56th Congress, ) HOUSE OF REPRESENTATIVES. J Do<ument 

-2d Se^siim. j | Ko. 510. 

A HISTORICAL AND LEGAL 

DIGEST 



OF ALL THK 



CONTESTED ELECTION CASES 



IN THK 



HOUSE OF REPRESENTATIVES 



OF THE 



UNITED STATES 



FROM THK 



FIRST TO THE FIFTY-SIXTH CONGRESS, 

1789-1901. 

BY 



*^ * Hi* 



' *. * ,* i % 



; » > '» 



'WASftljNGTOi^: 

GOVERNMENT PRINTING OFFICE. 

1901. 



Digitized by VjOOQIC 



Resolved hy the House of Representatives {the Senate conctcrrmg): 
That there be printed and substantially bouna two thousand copies of 
'*A digest of all the contested election cases in the House of Repre- 
sentatives of the United States from the First to the Fifty -sixth Con- 
fress, inclusive," compiled by Chester H. Rowell; one thousand five 
undred for the use of the House and five hundred for the use of the 
Senate: and that in addition to said number there be printed and sub- 
stantially bound five hundred copies, the same to be deposited in the 
oflBce of the clerk of the House and distributed from time to time on 
his order; and that there be further printed and substantially bound 
the additional number of fifty copies, ten each to be deposited in the 
library of the House of Representatives and in the rooms of the Com- 
mittees on Elections, and ten to be delivered to the compiler." 
House concurrent resolution, passed the Senate February 27, 1901. 
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PREFACE 



For more than a hundred years the Committee on Elections of the 
United States House of Representatives has enjoyed the unique dis- 
tinction of being the only impoitant judicial or quasi-judicial body in 
the world which was without any adequate means of reference to its 
own precedents. This committee is the nucleus from which the whole 
committee system of Congress has grown. It was the first standing 
committee appointed by the House of Representatives of the First 
(^/ong-ress, and is the only one which has a continuous history coex- 
tensive with the hLstorv of the Government and an independent pri 
mary jurisdiction conferred by law. It has alwaj^s maintained the 
forms and much more than is popularly supposed of the substance of 
judicial procedure, and in iU reports and the action of the House upon 
them is found the only final source of information and authority in the 
law and practice of Congressional contested election cases. These prec- 
edents, as preserved in the standard text-books of Paine and McCmry, 
in ceitain imperfect compilations, and in the unwi*itten tradition of the 
committee, have developed a fairly coherent body of law, whose prin- 
ciples are not often nor lightly departed from; biit hitherto no attempt 
has been made to present the whole bod}^ of this law in one view in a 
fomi adapted to practical use. As these cases cover some issues which 
can come before no other tribunal and many othei-s to which no other 
tribunal stands in the same relation, the propriety of preserving them 
in a fonn available for reference is obvious. 

Most of the reports in the first fifty -two Congresses are included in 
the nine volumes known from the names of their compilers as: (1) 
Clarke and Hall (First to Twentv-third Congress), (2) 1 Bartlett 
(Twenty-fourth to Thirty-eighth Congress), (3) 2 Bartlett (Thirty- 
ninth to Forty-first Congress)^ (4) Smith (Fortv-second to Forty-fourth 
Congress), (5) 1 Ellsworth (Forty -fifth and f^orty-sixth Congresses), 
(6) 2 Ellswoilh (Forty-seventh Congress), (7) Mobley (Forty-eighth to 
^ Fiftieth Congress), (8) Rowell (Fifty-first Congress), and (9) Stofer 
•' (Fifty-secona Congress). Since the Fifty -second Congress there have 
>■ been no compilations of cases. These volumes have received, by cus- 
^ torn and couilesy, the ambitious title of " digests," but, aside from the 
^ title, they make no pretense of being anj^thing more than volumes of 
^ reports, and even as such the series is incomplete, inaccui*pte, and 
c^ almost wholly unedited. Most of the volumes have no index of sub- 
jects, and not more than one of them has anything approaching a com- 
'^ plete and accui'ate index ; the syllabi, where any are printed, are usually 
^ incomplete, often misleading, and sometimes in direct contradiction to 
UT the actual decision; there are several cases not included in any volume, 
besides the recent erases not compiled, and the volume covering one of 
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4 PREFACE. 

the most impoitant periods omits most of the minority repjorts and 
large portions of many of the majority reports. The material could 
scarcely be in more chaotic condition if no compilations had ever been 
made. Indeed, from the standpoint of the attorneys who prepare the 
cases, these compilations may be regarded as practically nonexistent, 
since access to the very few complete sets in existence is usually 
impossible. 

it is the puipose of this work to meet the difficulty, so far as^possi- 
ble, by presentmg in one volume, compiled from original sources, every- 
thing of pennanent value or interest connected with the contested 
election cases of the past one hundred and twelve years. Obviously, 
this puiyose could not Ije entirely accomplished by an alphabetical 
digest of the law of the cases. The original reports are genei-ally inac- 
cessible and arc nearly all very long and complicated, requiring much 
labor to segregate the matters of permanent interest from those of onlj 
temporarv importance contained in them. An election case report is 
at once the finding of a jury, the ruling of a court of primary juris- 
diction, the decision of a court of final jurisdiction, and an argument 
addressed to the House, and all of these elements are usually mingled 
indiscriminately in it. To examine the actual bearing in the case of a 
ruling of law referred to as having been made in a certain contest may 
require wading through a hundred pages of discussion of minor issues 
of fact, of no permanent significance. For the benefit of the com- 
mittee, then, to whom the original reports may be accessible, no less 
than of the attorney to whom they are inaccessible, it is important that 
some substitute for the original reports be prepared which shall bring 
them within manageable limits. 

More than half of this book is devoted to such a condensation of the 
cases, arranged chronologically by Congresses. All the I'eports have 
been rewritten, as no other course was consistent with the great degree 
of condensation necessary; but I have endeavored, in reporting the 
decisions of the committee, to express neither more nor less than the 
committee decided, even in cases where the decision itself was vague, 
evasive, or ambiguous. In stating the facts and issues of the case, on 
the other hand, on which a decision was based, I have endeavored to 
be as clear and specific as possible after exhausting all available sources 
of information, whether tne report of the committee was clear or not. 
The action of the House is given in every case, and where the discus- 
sion in the House is important to an understanding of the case an out- 
line is given of that also. 

The second part of the book consists of the digest proper, an alpha- 
betical summary, arranged under titles, subtitles, and headlines, with 
numerous cross-references, of all the law in all the cases. The form 
of statement differs somewhat from that of the standard digests of 
court reports, on account of the less formal chamcter of the matenal 
digested, and an effort is made to cover, in addition to the formal 
decisions of definite propositions of law, also every action of the House 
or of the committee which may be considered as a precedent. The 
rulings of minority as well as of majority reports are included, and where 
the recommendations of the minority were sustained by the House 
this fact is also noted. The references to the compiled cases are to 
the pages of the ^'digests" above mentioned. References to cases or 
reports not contained in these compilations give the Congress, number 
of report, and page of the original report. This digest, being alpha- 
Digitized by VjOOQIC 



PREFACE, 5 

betioal, senses as an index to itself and to the first part of the book as 
well; but full tables of contents, cases, and topics are also given in the 
proper place. 

The Committee on Elections of the Twenty-third Congress on Jan- 
uary 9, 1834:, in reporting a resolution for printing the first compila- 
tion of election cases, said: 

That, upon an examination of the plan of the work, they are of opinion the same 
would be iLseful and conducive to lighten the labors of 'the committee and of the 
House in future contests, and calculated to produce uniformity and conpintency of 
decision, which is highly desirable on all such occasions. 

It is my hope that this book will serve in the same sense and on a 
more comprehensive scale as an aid in the trial and adjudication of 
contested election cases, and that it may also arouse some interest in 
an entirely unworked field of American constitutional and legislative 
history. 

Chester H. Rowell. 

Fkesno, Cal., July, 1901. 
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54 


Ala 


505 


36 


Md 


168 


37 


Tenn 


184 


15 


Ohio.... 


70 


47 


Ala 


362 


46 


La 


844 


53 


Cal 


486 


51 


Miss 


471 


43 


Ark 


299 


40 


Mo 


216 


8 


Pa 


52 


54 


Va 


537 


41 


s:c 


233 


46 


Iowa 


342 


51 


Miss 


470 


40 


Utoh.... 


216 


54 


Ky 


512 


36 


Mich.... 


161 


55 


Pa 


558 


19 


N.Y .... 


83 


46 


Fla 


341 


12 


Va 


62 


13 


Va 


63 


40 


La 


226 


41 


La 


232, 241 


7 


Miss 


49 
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Con- 


State or 


Page. 


gress. 


Territory. 


55 


Ohio"".'.'." 


557 


49 


415 


43 


Ark 


292 


26 


Pa 


112 


38 


Ark 


19:> 


30 


N.Y .... 


120 


2 


Ga 


39 


51 


W.Va... 


436 


13 


N.Y .... 


66 


38 


Dak 


193 


11 


Ind 


61 


:^ 


Ark 


199 


22 


Va 


94 


54 


S.C 


530 


25 


Wis 


107 


28 


Va 


122 


47 


Ala 


394 


40 


La 


226 


54 


Va 


502 


5:^ 


Mo 


497 


41 


Ind 


253 


54 


Tex 


546 


13 


Tenn 


65 


39 


Mo 


206 


54 


Ky 


512 


• 40 


Ky. ...... 


218 


51 


Ml88 


470 


10 


Mcl 


58 


49 


Ind 


422 


38 


Mo 


189 


35 


Minn.... 


155 


38 


Va 


186 


46 


N. C .... 


348 


37 


Pa 


175 


38 


Pa...*.. 


196 


38 


Mo 


190 


39 


Pa 


207 


33 


N.Mex.. 


140 


51 


Va 


458 


54 


S. C 


630 


3 


Del 


41 


43 


U 


300 


21 


Tenn.... 


89 


44 


o. O..*. • 


313 


47 


s. c 


384 


13 


N. ¥.... 


66 


37 


Pa 


172 


9 


Pa 


55 


44 


Ill 


308 


23 


Ky 


98 


27 


Fla 


114 


8 


Va 


51 


;^ 


Mo 


195 


31 


Pa 


133 


38 


Mo 


188 


54 


N. C... 


524 


46 


Mass.... 


345 


37 


Cal 


179 


47 


Ala 


365 


27 


Me 


114 


50 


Ind 


426 


21 


Va 


87 


48 


N. Mex.. 


399 



Hunter ( W. Godfrey) i'«. Rhea 

Hurd V8. Romeis 

Hynes, Bradley vs 

Ingersoll vs. Naylor 

Jacks and Johnson 

Jackson (David S. ), Monroe vs 

Jackson (James) vs. Wayne 

Jackson f James M. ), Smith vs 

Jay, Blydenbnrg and, vs. Sage and Lefferts 

Jayne, Todd vs 

Jennings, Randolph rt< 

Johnson, Jacks and 

Johnston (Charles C. ), Draper vs 

Johnston (Thomas B. ) t*. Stoken 

Jones f George W. ), Doty rs 

Jones ( Jonn W. ), Botta vs 

Jones (John W.) vs. Shelley 

Jones (Simon) rs. Mann 

Jones (William A. ), McDonald ?« 

Joy, O'Neill r« •. 

Julian, Reid vs 

•Kearby rs. Abbott 

Kelly vs. Harris 

Kelso, Bovd vs 

Kendall, Hopkins r^ 

Kentucky Members (2 cases) 

Kemaghan vs. Hooker 

Key 



fid 



Kidd vs. Steele 

King, Birch rs 

Kingsbury, Fuller rs 

Kitchen, McKenzie rs 

Kitchin, 0*Hara vs 

Kline vs. Verree 

Kline vs. Myers 

Knox vs. Bmir 

Koontz vs. Coffroth (2 cases) 

Lane vs. Gallegos 

I^angston vs. \ enable 

l^timer (A. G. ), Moorman vs 

Latimer (Henry) vs. Patton 

Lawrence vs. Sypher 

Lea, Arnold vs 

l>ee vs. Rainey 

l^ee vs. Richardson 

Lefferts, Blydenburg and Jay vs. Sage and 

Lehman, Butler vs 

Leib. 



IjG Moyne vs. Farwell 

Letcher vs. Moore 

Lev]^ 

Lewis, Moore vs 

Lindsay vs. Scott 

Littell vs. Bobbins 

Ix>an, Bruc^ vs 

Lockhart, Martin vs 

Loring, Bqynton vs 

Lowe(F. F.) 

Lowe (William M.) vs. Wheeler. 

Lowell 

Lowry vs. White 

Loyall vs. Newton 

Luna, Manzanares vs 
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Lynch f John R. ) rs, Chalmers 

Lynch (Joeeph D.) vs. Vandever. . 

Lyon f>Iaithew) rs. Smith 

Lvon (Matthew) r». Bates 

Mabeon r*. Oat^ 

Mackey, fiattz r$ 

Mackey vs. O'Connor 

Maddox, Felton rs 

Maginnis, Botkin vs 

Mallary vs. Merrill 

Mann/Bonanzo, Field and 

Mann, Jones vs 

Manning, Buchanan vs 

Manning, Chalmers rs 

Manzanares vs. Lnna 

Marshall, Tuniey vs 

Martin (Ben jam m F.) , Hagans vs . 
Martin (Charles H. ) vs. Lock hart . 

Martin (Joseph J. )» Yeatest?* 

Mason, Duffy rs 

Maasey rs. Wise 

Maxwell rs. Cannon 

Mayo, Garrison vs 

McAleer, Hudson vs 

McCabe vs. Orth 

McClellan, Chesebrough vs 

McCloud and Wing 

McClurg, Price vs 

McCoy, Porterfield rs 

McCranie, Morey vs... 

McCreerv, Barney vs 

McDonald vs. Jones 

McDuflBe r*. Davidson 

McDuflBe vs. Turpin 

McDuffie vs. Turpin 

McFarland vs. Purviance 

McFarland vs. Culpepper 

McGann, Belknap vs 

McGinnis vs. Alderson 

McGrorty rs. Hooper 

McHenry vs. Yeaman 

McKee lis. Young (2 cases) 

McKenney, Thorp rs , 

McKenzie 

McKenzie rs. Kitchen : . . . 

McKenzie, Whittlesey rs 

McKenzie vs. Braxton 

McKinley (William), Wallace rs.. 

McKissick vs. Wallace 

McLaurin, Wilson vs 

McLean vs. Brbadhead 

Mead, Spaulding vs 

Menard, Hunt rs 

Mercer 

Merchant and Herbert rs. Acklen . 

Memll, Mallary rs 

Messervy 

Metcalfe, Frost rs 

Meyer, Gazin vs 

Meyer, Romain vs 

Milliken rs. Fuller 

Miller (Daniel F.) vs. Thompson . , 

Miller (Thomas K ) v9. Elliott 



Con- 
gress. 



47 
50 
4 
17 
47 
44 
47 
54 
48 
16 
38 
40 
47 



State or 
Territory. 

Miss 

Cal 

Vt 

Ark 

Ala 

S. C 

S. C 

Ga 

Mont 

Vt 

U 

La 

Miss 



Page. 



48 ' Miss ... 



48 
34 
43 
54 
46 



N. Mex 

111 

W. Va... 

N. C... 

N. C... 
46 1 N. Y.... 

48 Va 

43 I Utah.... 

48 I Va 

55 , Pa 



37 
38 
14 
41 



46 Ind . , 
54 , N. Y . 

Va.. 

Mo... 

Va.. 

U. 



10 ' Md . 
54 I Va.. 

50 I Ala . 

51 I Ala . 

52 ! Ala . 

8 ' N. C. 
10 1 N.C. 

54 I m .. 

51 
40 
38 
40 
54 
37 
38 
41 
42 
48 
42 



W. Va... 
Utah.... 

Ky 

Ky 

Va 

Va 

Va 

Va 

Va 

Ohio 

S. C 



54 S. C- 

48 ■ Mo.. 

9 Ga.. 

40 La . . 



2 ' Md .... 

46 U 

16 Vt 

31 N. Mex. 

45 Mo 

55 \J8L 



55 , La 

34 , Me 

31 I Iowa 

51 1 8. C 



375 
429 

46 

78 
363 
320 
387 
510 
411 

75 
198 
226 
373 
396 
399 
141 
284 
524 
349 
346 
410 
291 
398 
558 
342 
513 
182 
189 

67 
243 

56 
502 
424 
454 
477 

51 

58 
501 
466 
216 
193 
222 
537 
183 
186 
246 
265 
406 
281 
541 
412. 

54 
226 

39 
344 

75 
135 
337 
564 
563 
143 
130 
461 
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Miller (Thomas E. ) vs. Elliott 

Miner, Campbell tv» 

MitchelU«. Walsh :... 

Moffett, Myers vs 

Monroe vs, Jackson 

Moore (Andrew) m. Lewis 

Moore (H. L.) ix Funston 

Moore (Thomas P. ), Letcher rs 

Moorman vs. Latimer 

Morey (Frank) rs. McCranie 

Morey (Frank), Spencer vs 

Morey ( Henry L.) , Campbell vs 

Morgan (Daniel), Rutherford vs 

Morgan (George W. ), Delano rs 

Morgan (James B. ), Chalmers »« 

Morrison, Perkins rs , 

Morton (J. Sterling) rs. Daily 

Mudd vs. Compton *. ' 

Mumford 

Murray rs. Elliott ' 

Myers (Leonard J, Kline vs 

Myers (Leonard) vs. Moffett 

Myers (Benjamin F. ), Cessna vs ' 

Naylor, Ingersoll rs •. 

New Jersey members 

New Jersey case i 

Newland vs. Graham 

Newman rs. Spencer 

Newsham vs. Kyan 

Newton (Thomas), Lovall rs 

Newton (Thomas W. ) and Yell 

Niblack rs. Walls 

Ncjrris rs. Handley 

Noyes vs. Rockwell , 

Gates, Mabson rs 

O'Connor, Mackey rs 

O'Ferrallm Paul , 

0*Hara vs. Kitchin ' 

O'Neill t». Joy i 

Orth, McCabe rs | 

Otero rs. Gallegos , 

Otey, Hoge vs 

Owens, Denny /v* ' 

Pacheco, Wipginton rs ' 

Page vs. Pirct^ i 

Page 

Parrett, Posey vs 

Patterson ( Josiah) rs. Carmack ' 

Patterson (Thomas W.) vs. Belford 

Patton, Latimer vs 

Paul, O'Ferrall rs 

Pearce vs. Bell 

Pearson rs. Crawford 

Peelle, English rs 

Pendleton, Atkinson rx 

Perea, Galiegos ts 

Perkins rs. Morrison i 

Peters, Wood vs s \ 

Phelps vs. Cavanaugli 

PiROtt I 

Pile, Hogan vs i 

Pinchback, Sheridan vs. (2 cases ) | 

Pirce, Page vs I 



Con- I State or 
I gress. , Territory. 

I 



41 
44 
48 

5 

40 
51 
31 
37 
51 
15 
54 
38 
41 
42 
26 

1 
26 
24 
54 
41 
21 
29 
42 
42 
52 
47 
47 
48 
46 
53 
46 
34 
54 
54 
45 
49 
53 
51 
55 
45 

3 
48 
54 
56 
48 
51 
38 
31 
48 
35 
37 
40 
43 
49 



52 ; S. C 

54 N. Y.... 
54 I N. Y.... 
41 Pa 

N. Y.... 

Va 

Kans 



30 

8 

53 

23 



54 I S. C. 



La 

La 

Ohio 

Va 

Ohio.... 

Miss 

N. H.... 
Nebr.... 

Md 

N.C 

S. C 

Pa 

Pa 

Pa 

Pa 

N.J 

N.J 

N.C... 

Miss 

La 

Va 

Ark 

Fla 

Ala 

N. Y.... 

Ala 

8. C 

Va 

N. C .... 

Mo 

Ind 

N. Mex . 

Va 

Ky 

Cal 

R. I 

R.I 

Ind 

Va 

C^lo 

Del 

Va 

Colo .... 

N.C 

Ind 

W.Va... 
N. Mex.. 
N.H.... 

Kans 

Minn 

N.C 

Mo 

U 

R.1 



Page. 



480 
514 
521 
235 
128 

61 
491 

98 
530 
243 
311 
408 

48 
213 
457 
135 
178 
447 

73 
543 
196 
235 
266 
112 

38 
109 
105 
540 
244 

87 
125 
282 
275 
474 
363 
387 
402 
348 
497 
342 
144 
537 
511 
322 
419 
493 
451 
574 
324 

41 
402 
540 
608 
404 
440 
188 
135 
401 
154 
184 
216 
293 
419 
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Piatt vs. Goode ?. 

Plowman, AUlrich r« 

Pool vs. Skinner 

Porterfield w. McCoy 

Posey vs, Parrett 

Poet, Worthington vs 

Preston (Francis) , Trigg vs 

Preston (William P. ) vs. Harris 

Price ( Andrew), Beattie vs 

Price vs. McClurg 

Porvianoe, McFarland r« 

Rainey, Lee vs 

Rainey, Richardson vs 

Ramsav vs. Smith 

Randolph (Thomas) vs. Jennings 

Randolph (Thomas M.), Cabell vk 

Ratliff r*. W il Hams 

Rawls, Sloan r» 

Reading:, Taylor vs 

Reed (J. P.), Hoge r«. (2 cases) 

Reed ( Philip) vs. Cosden 

Reed (Thomas B. ), Anderson vs 

Reeder r^. Whitfield (2 cases) 

Reid vs. Julian i 

Reynolds vs. Shonk 

Rhea (William F.), Walker r« 

Rhea (JohnS.), Hunter tw 

Rice ( Alexander H. ), Sleeper vs .• 

Rice (John M. ), Zeigler vs 

Richard, Biddle vs..* 

Richard, Biddle and, vs. Wing 

Richards 

Richardson (Greorge F. ), Belknap vs 

Richardson (John S. ) vs. Rainey 

Richardson (John S. ), Lee vs ..'. 

Rinaker vs. IXowning 

Ripley, Washburn vs 

Robbins (Gaston A. ), Aldrich is 

Robbins (Gaston A. ), Aldrich vs..^ 

Robbins ( John), Littell vs ' 

Roberts 

Robertson, Smith vs 

Robinson vs. Harrison ..'. 

Rockwell, Noyes vs 

Rodgers 

Rodgers 

Romain vs. Meyer 

Romeis, Hurd vs 

Root vs. Adams 

Rosenthal vs. Crowley 

Runk, Farlee vs .' 

Rusk, Booze vs 

Rutherfonl vs. Morgan 

Ryan (Michael), Newsham vs 

Ryan (William E. ) vs. Brewster 

Sage, Blydenburg and, Jay t?*. Lefferts and 

Sage, Guyon vs 

Schenck 

Scott (John), Easton vs 

Scott (John G. ), Lindsay rx 

Scull, Greevy vs 

S^gar (2 cases) 



Con-' 


State or 


gress. 


Territory. 


44 


Va 


56 , 


Ala 


48 ' 


N.C 


14 


Va 


51 , 


Ind 


50 


Ill 


3 


Va 


36 


Md 


54 1 La...... 


38 


Mo 


8 


N.C... 


44 


S. C 


45 


S. c 


1 


s. c 


11 


Ind 


8 


Va 


^ . 


Miss .... 


43 1 


Ga 


41 


Pa 


41 


S. C 


17 


Md 


47 


Me 


34 


Kans 


41 1 


Ind 


52 


Pa 


56 , 


Va 


55 " 


Kv 


38 


Mass.... 


41 


Ky 


18 


Mich.... 


19 


Mich.... 


4 


Pa 


53 


Mich.... 


45 


S. C 


47 


S. C 


54 


Ill 


21 


Me 


54 


Ala 


56 


Ala 


31 


Pa 


56 


Utah.... 


47 


La 


54 


Ala 


52 


N.Y .... 


37 


Tenn 


41 


Tenn 


55 


La 


49 


Ohio . . . . 


14 


N.Y .... 


54 


Tex 


29 


N.J 


54 


Md 


5 


Va 


41 


La 


55 


N.Y .... 


13 


N.Y .... 


16 


N.Y .... 


38 


N.Y .... 


14 


Mo 


38 


Mo 


52 


Pa 


37 


Va 


:i8 


Va 


41 


Va 



Page. 



318 
554 
400 

67 
451 
427 

42 
169 
527 
189 

51 
313 
334 

37 

61 

52 
540 
288 
240 
233 

77 
372 
145, 149 
253 
477 
606 
657 
187 
255 

80 

83 

45 
494 
334 
384 
506 

91 
502 
597 
133 
582 
372 
505 
474 
184 
260 
663 
415 

68 
529 
124 
519 

48 
244 
563 

66 

76 
192 

68 
195 
478 
179, 181 
197 
253 



Digitized by VjOOQIC 



32 



INDKX TO CASES. 




Seii^eant •... 19 

Seesinghaus t'«. Frost 47 

Settle, Williams vs 53 

Sharpe, Golden vs 17 

Shaw, Thompson vs 54 

Sheafe vs, Tillman 41 

Sheldon, Hunt vs, (2 cases) 41 

Shelley, Jones vs i 47 

Shelley, Smith vs ^ 47 

Shelley, Craig vs i 48 

Sheridan vs, rinchback (2 cases) ' 43 

Shiel v«. Thayer ' 37 

Shields vs. Van Horn ' 41 

Shober, Boyden vs ' 41 

Shonk, Reynolds vs 52 

Sibley ] 30 

Sickles (Daniel) , Williamson vs i 36 

Simpson, Wallace vs. (2 cases) 41 

Skinner, Pool vs 48 

Sleeper rs. Rice ' 38 

Slemons, BratUey vs ■ 46 

Sloan vs. Raw Is ' 43 

Snmlls vs. Tillman 47 

Smalls vs. Elliott ; 50 

Smith f Alexander^ rs. Robertson 47 

Smith (Charles B.) vs, Jackson 51 

Smith (Hugh N.) 31 

Smith (Israel), Lyon vs •. • 4 

Smith (James Q. ) vs. Shelley .^. 47 

Smith (Samuel E. ) vs. Brown J*. 40 

Smith (William) , Ramsay vs 1 

Smith (William S. ), Willoughby vs 14 

Snyder, Bell r« ' 43 

Spaulding vs. Mead 9 

Spencer (J. G. ), Newman vs i 54 

Spencer (William B. ) vs. Morey 44 

Spink, Burleigh and, vs, Armstrong 42 

Stalling^, Clark vs 55 

Steele, Kidd vs 49 

Steward vs, Chiids 53 

Stewart, Craig vs 52 

St. Martin, Sypher vs 41 

Stokes, Johnston vs 54 

Stolbrand vs, Aiken 47 

Stovellt«. Cabell * 47 

Strader, Eggleston vs 41 

Strait, Cox vs 44 

Strobach vs, Herbert 47 

Sullivan vs. Felton 50 

Swanson, Cornett vs 54 

Swanson, Brown vs 55 

Swanwick ' 4 

Switzler vs. Anderson (2 cases) 40 

Switzler vs. Dyer > 41 

Symes vs. Trimble • 40 

Sypher vs, St. Martin i 41 

Sypher 42 

Sypher, Lawrence vs 43 

Taliaferro vs, Hungerford 12 

Taliaferro vs. Hungerford ' 13 

Tarsney Van Horn rs 54 

Taylor rs. Reading 41 

Ten Eyck, Hugunm vs : J 19 



State or 
Territory. 



Pa 

Mo 

N.C... 
N.Y .. 
N.C... 
Tenn.. 

La 

Ala ... 
Ala... 
Ala.... 

La 

Oreg... 

Mo 

N.C... 

Pa 

Wis... 
N.Y.. 
S.C... 
N.C... 
Mass.. 
Ark... 

Ga 

S.C... 
S.C... 

La 

W.Va. 
N. Mex 
Vt ... 
Ala... 
Ky.... 
S.C... 
N.Y .. 
Ark... 
Ga.... 
Miss -- 
La.... 
Dak... 
Ala ... 
Ind... 
Ill .... 
Pa.... 
La.... 
S.C... 
S.C... 
Va.... 
Ohio . . 
Minn.. 
Ala ... 
Cal.... 
Va.... 
Va.... 
Pa.... 
Mo.... 
Mo.... 
Ky.... 

La 

La.... 
La.... 
Va.... 
Va.... 
Mo.... 
Pa.... 
N.Y .. 



Page. 



85 
378 
484 

78 
520 
257 
232,241 
394 
364 
411 
293 
171 
259 
257 
477 
127 
163 
235,244 
400 
187 
339 
288 
381 
429 
372 
436 
129 

46 
364 
220 

37 

67 
297 

54 
540 
311 
278 
554 
422 
493 
472 
241 
530 
391 
393 
256 
309 
362 
432 
534 
578 

46 
219 
250 
218 
241 
283 
300 

62 

63 
515 
240 

83 
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State or 
Territory. 



Page. 



TennesBee election 

Thayer fA. J,), Shielw 

Thaver (M. Runell), Carrigan V8 . 

Thobe w. Carlisle 

Thomas ««. Amell 

Thompeon rCyros) vs. Shaw 

Thompson (William), Miller rs . . 

Thorp V8. McKenney 

Thorp t». Epes 

Thrasher i». £nloe 

Threetw. Clarke 

Tillman f Greorge D. ), Smalls v$. . . 

miman (Lewis), Sheafe vs 

Todd r«. Jayne 

Tongne, Vanderbm^g tw 

Trigffw. Preston 

TriS>le, Symestv 

Trowbridj^ Baldwins 

Trumbull, Foukei« 

Tucker (George) tw. Booker 

Tucker (H. St (George), Yost vs . . 
. Turner f Charles) t7«. Baylies 

Turner (Oscar) , £vans t« 

Tumey t7«. Marehall 

Turpin, McDufQetw , 

Turpin, McBuffiet^ 

Underwood, Aldrichtw , 

Underwood, Crowe vs 

Upton , 

V^amum 

Vallandigham vs. C!ampbell 

Van Allen, Van Rensselaer vs 

Vanderburg tw. Toi^e 

Yandever (Wm.J, B3rinffton tw.., 
Yandever ( Wm.), Lynch vs. 



Yan Horn (Robert t.), Burch tw 

Yan Horn ( Robert T.), Shields tw 

Yan Horn (Robert T. ) tw. Tarsney 

Yan Ness 

Yan Rensselaer f<. Yan Allen 

Yan Wycktw. Greene 

Yenable, Langstontw 

Yerree, Kline tw 

Yoorhees, Washburn tw 

Waddill tw. Wise 

Walker tw. Rhea 

Wallace (A. S.) vs. Simpson (2 cases). 

Wallace (A.S.). McKissickt?* 

Wallace (Jonathan H.) tw. McKinley. 

Walls, Niblack tw 

Walls, Finley tw 

Walsh, Mitchell tJ« 

Ward, Fairchildtw 

Washburn (Henry D.) tw. Yoorhees .. 

Washburn ( Reuel) vs. Ripley 

Washburn (William D.), I)onelly tw.. 

Watson tw. Black 

Watson tw. . Black .^. 

Wayne (Anthony), Jackson tw 

Weaver, Campbell tw 

Whatley tw. Cobb 

Wheeler, Lowetw 

White (James) 

White (James B. ), Lowry tw 



42 
37 
38 
50 
39 
54 
31 
54 
55 
53 
51 
47 
41 
38 
55 

3 

40 
39 
34 
41 
54 
11 
56 
34 
51 
52 
54 
55 
37 

4 
35 

3 
55 
37 
50 
40 
41 
54 

7 

3 
41 
51 
37 
39 
51 
56 
41 
42 
48 
42 
44 
54 
55 
39 
21 
46 
53 
54 

2 
49 
53 
47 

3 

50 



Tenn 

Oreg.... 
Pa 

Ky 

Tenn 

N.C 

Iowa 

Ya 

Ya 

Tenn 

Ala 

S.C 

Tenn 

Dak 

Oreg.... 

Ya 

Ky 

Mich 

III 

Ya 

Ya 

Mass 

Ky 

Ill 

Ala 

Ala 

Ala 

Ala 

Va 

Mass 

Ohio 

N.Y.... 
Oreg.... 
Iowa . . . 

Oal 

Mo 

Mo 

Mo 

N.Y.... 

N.Y.... 

N.Y.. 

Ya.... 

Pa.... 

Ind... 

Ya.... 

Ya.... 

S.C... 

S.C... 

Ohio . . 

Fla ... 

Fla ... 

N.Y.. 

N.Y ., 

Ind... 

Maine. . . 

Minn . 

Ga 

Ga 

Ga 

Iowa 

AU 

Ala 

S.W.Ty. 
Ind 



261 
171 
196 
423 
211 
520 
130 
537 
565 
487 
450 
381 
257 
193 
559 

42 
218 
200 
141 
250 
547 

60 
596 
141 
454 
477 
509 
557 
174 

47 
151 

42 
559 
177 
429 
215 
259 
515 

49 

42 
239 
458 
175 
201 
452 
606 
236,244 
281 
406 
282 
305 
521 
559 
201 

91 
355 
489 
513 

39 
417 
483 
365 

43 
426 
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White (John D. ), vs. Boreing. . . 
Whitfield, Beeder vs. (2 cases). 

Whittlesey vs. McKenzie 

Whyte tw. Harris 

Wigginton vs. Pacheco 

Wilcox 

Williams (A. H. A.) vs. Settle . 
Williams (Isaac) t^. Bowers ... 

Williams (J. 80, Ratliff w 

Williamson vs. Sickles 

Willis vs. Handy 

Willoughby vs. Smith 

Wilshire, Uunter vs. (2 cases) . . 
Wilson (Benjamin] , Davis vs . . 
Wilson (Isaac). Adams vs. 



Con- 



State or 
Territory. 



Wilson (James), Frederick t7« 

Wilson (Jeremiah M. ), Goodings vs 

Wilson (John L. ), Holmes and 

Wilson (Joshua E. ) vs. McLaurin 

Winipy, Christy and 

Wing (Austin £.), Biddle and Richard vs 

Wing (W.W.),McCloud and 

Wise (George D.), Waddill tw 

Wise (John S. ), Massey vs 

Wise (Richard A. ) vs. Young 

Wise (Richard A. ) vs. Young 

Witherspoon vs. Davidson 

Wood vs. Peters 

Woodard, Cheatham vs 

Worthington vs. Post 

Wright (Hendrick B. ) vs. Fuller 

Wright (Silas) vs. Fisher 

Yeaman, McHenry vs 

Yeates vs. Martin 

Yell, Newton and 

Yocum, Curtin vs 

Yost vs. Tucker . 



Young (John D. J, McKee vs. (2 cases) . 

Young (John D.) , Bums vs 

Young (William A. ), Wise vs 

Young (William A.) , Wise vs 

Zeigler vs. Rice 



56 
34 
41 
36 
45 
56 
53 
13 
54 
36 
55 
14 
43 
43 
18 
48 
42 
46 
54 
40 
19 
37 
51 
48 
55 



46 
29 
46 
54 
40 
43 
55 
56 
41 



Ky 

Kans 

Va 

Md 

Cal 

Hawaii . . 

N.C 

N.Y .... 

Miss 

N.Y.... 

Del 

N. Y.... 

Ark 

W.Va... 
N. Y.... 

Iowa 

Ind 

Iowa 

S.C 

Ga 

Mich 

Va 

Va 

Va 

I Va 

56 ! Va 

47 I Fla 

48 I Kans 

54 N.C .... 

50 111 

32 ! Pa 

21 I N.Y.... 
38 ' Ky 

N.C .... 

Ark 

Pa 

Va 

Ky 

Ky 

Va 

Va 

Ky 



Page. 



606 

145,149 
246 
156 
322 
601 
484 

65 
540 
163 
557 

67 
286 
284 

79 
413 
276 
342 
641 



182 
452 
410 
660 
611 
368 
401 
621 
427 
137 
87 
193 
349 
125 
350 
647 
222 
290 



611 
255 



Digitized by VjOOQIC 



P^RT I. 

ABSTRACT OF CASES BY CONGRESSES. 



35 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



ABSTRACT OF OASES. 



FntST COH0KE88, 1789-1791. 

Cmnmittee on Elections. 

Mr. Clymer, Mr. White, 

Ames, Huntington, 

Benson, Gilmer, 

Mr. Carroix. 



SI) David Ramsay vs. William Smith, South Carolina, 
2) New Jersey members. 

(1) Ramsay vs. Smith. 

Question of eUgiSbUity, Decided in favor of sitting member, 

William Smith, a minor, was sent from the colony of South Caro- 
lina, of which his ancestors were the first settlers, to Europe for his 
education in 1770. His father died five months after his aeparture. 
His mother had died in 1760. In 1778 he went from Geneva to Paris, 
where he resided two months as an American, being received as 
such by the American residents. In January, 1779, he attempted to 
return home, but failed. In January, 1782, he sailed for America, 
having studied law until that time in England, but not having taken 
any oath of allegiance to Great Britain. He was shipwrecked and did 
not reach South Carolina until 1783. After his return he was elected 
to the legislature, the privy council, and other public offices, and in 
1788 to Congress. During his absence he had guardians and an estate 
in South Carolina. His seat in the House was contested on the ground 
that he had not been ^' seven years a citizen of the United States." 
The laws of South Carolina were not very definite upon the subject of 
citizenship, but, aside from the tacit recognition of Mr. Smithes citi- 
zenship by the people and le^lature of the State, the status as citizens 
of youth sent aoroad for their education had been recognized by impli- 
cation in a law permitting them to remain freely until they had reached 
the age of twenty-two years, and after that on payment of a double tax. 

The House decided, with only one dissenting vote, that the sitting 
member was eligible under the Constitution. 

This being the first election case in the House of Representatives, 
the mode of procedure was debated at some length. The testimony 
was taken in the first instance by the Committee on Elections at the 
seat of government, the House to decide afterwards whether any fur- 
ther testimony was necessary. After the evidence had been taken it 
was sought to recommit it to the committee with instructions to 

37 
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embody the facts established by the evidence in a report, but after 
some debate the House decided to examine thejevidence itself, appar- 
ently on the ground that any other course would be a delegation of 
power. 

[C. &H., 23-37.] . 

(2) New Jersey Membebs. 

Decision infamor ofsittvng members, (James Schureman, Lambert 
Cadwallader, Elias Boudinot and Thomas Sinnickson.) 

Owing to the burning of the papers and documents of Congress f rona 
the First to the Sixth Congress oy the British in 1814, it is impos- 
sible to ascertain precisely on what ground the election of the New 
Jersey members was contested. The matter appears to have come up 
first before the ffovemor and privy council of New Jersey, where it 
was decided by t£e governor and a majority of the council, over the 
written protest of three members, that the persons above named had 
been elected, and a proclamation was accordingly issued to that effect. 

The debate, so far as preserved^ relates entirely to the mode of pro- 
cedure. The evidence was first taken, under a resolution of the House, 
by the Committee on Elections, but it appearing that certain evidence 
could not be conveniently obtained except by proceeding to New Jer- 
sey, the committee asked instructions of tJie House. After debate, in 
which the proposition to send a commission to the State where the 
election occurred was characterized as a dangerous precedent, the mat- 
ter was laid on the table, and some time later, the committee present- 
ing another report, apparently based on the evidence first obtained, 
the House decided that the sitting members were entitled to their seate. 
The question of the propriety of hearing counsel was also raised, 
but no decision reached. 

[C. & H., 38-44.] 
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8EC0HD COH0KE88, 1791-1793. 

Cmnmittee on Elections. 
Mr. LiVERMORE, Mr. Bourne, Rhode Island, 

BOUDINOT, HnXHOUSE, 

Giles, Steele, 

Mr. Gerry. 

Cases, 

(1) John F. Mercer, Marylwnd, 

(2) James Jackson vs. Anthony Wayne, Georgia. 

(1) Mercer. 

ReMgnation sent to State executive. 

William Pinkney had been returned as a member from Maryland, 
but the question of residence having been raised against him he sent 
his resignation to the governor, who thereupon issued a writ for an 
election to fill the vacancy. John F. Mercer having been returned as 
elected, it was decided after debate that he was entitled to the seat. 

[C. & H., 44^6.] 

(2) Jackson vs, Wayne. 

Irregularities a/nd corruption. Seat declared vacant. 

Contestant charged (1) ''that the election in Effingham County was 
contrary to law, lining held under the inspection of three persons, one 
of whom onl}^ was a justice of the peace, although the law requires that 
all three should be justices; (2) tnat tnere were 9 more votes given 
than there were voters duly qualified in the county; (3) that the votes 
of Glynn County were suppressed, the return of them having been 
committed to the Hon. Judge Osborne, who had undertaken to tmnsmit 
them to the governor, but instead thereof had conveyed them to 
Anthony Wayne, the sitting member; (4) that after tfce closing of 
the legfiJ poll of the county of Camden the return of the votes (being 
15 for General Wayne and 10 for General Jackson, the petitioner) was 
delivered to Judge Osborne, the presiding officer, who, with some other 
persons, did afterwards hold a second election, and augmented the votes 
considerably in favor of General Wayne; (5) undue and corrupt 
practices at the election, as the setting down the names of persons as 
voters who were not present, and the keeping back of the tax return 
for the county of Camden, which was the only check upon persons 
offering to vote." 

Testimony was taken by deposition for the first time in this case. 
The House passed a special resolution providing that depositions might 
be taken within a specified time and before specified officers, and that 
the evidence in behalf of the petitioner should be confined to the proof 
of the charges contained in his petition. 

The trial proceeded in the House (sitting in Committee of the Whole), 
as in a court, and counsel were heard for both sides. 
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On the trial the petitioner offered in evidence the decisions and pro- 
ceedings of the senate and house of representatives of Georgia in the 
impeachment of Judge Osborne, so far as they bore upon the matters 
complained of in this case, but the House refused to receive them, as 
well as certain other evidence oflfered which did not bear upon the 
specific charges made in the petition. 

A resolution was first passed unanimously declaring that the sitting* 
member was not elected, and then, after a long debate upon the right 
of General Jackson to the seat, a second resolution was passed declaring 
the seat vacant. 

[C.&H., 47-68.] 
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THIED COHG&ESS, 1793-1796. 

Coinmittes on Elections^ Jirnt nestnon, 

Mr. William Smith, Mr. Lee, 

Shearjashul Bourne, Dayton, 

Irwine, Gordon, 
Mr. Macon. 

(1) Henry Latimer vs. John Patten, DelmDwre. 

(2) Henrv K. Van Rensselaer vs. John E. Van Allen, Nef^n Yiirk, 

(3) Abraham Trigg vs, Francis Preston, Virginia. 

Committee on Elections^ second Mej<si(m. 

Mr. Drayton, Mr. Lee, 

HiLLHousE, Macon, 

Dent, Hunter. 

Cases. 

James White, Southtoestem Territory. 
Benjamin Edwards, Maryland. 

(1) Latimer m. Patton. 

Question of legal form of haUots. Decision iii fa/vor of contestcmt. 

The law of Delaware provided (the State being entitled to one mem- 
ber of Congress) that every person offering to vote ''shall deliver in 
writing, on one piece of paper, the names of two persons, inhabitants 
of the State, one of whom, at least, shall not be an inhabitant of the 
same county with himself." The judges of election in some of the 
counties rejected ballots containing the names of two persons, neither 
of whom was an inhabitant of the same county with the voter, and in 
some of the other counties counted ballots containing but one name. 
The cx)mmittee reported and the House held that the tickets rejected 
should have been counted, and the tickets containing only one name 
should have been rejected. This would give the majority to Latimer, 
and he was accordingly seated. 

The testimony was taken by commissioners under a special resolu- 
tion of the Committee on Elections. This seems to have been the first 
case where the trial first took place before the Committee on Elections. 
The testimony taken was transmitted to the committee instead of to 
the Speaker, and the committee for the first time reported a state of 
facts and ttieir conclusions on them. Their report was committed to 
the Committee of the Whole House, accompanied with a written argu- 
ment by the sitting member, and on the trial in the House the argu- 
ment was based on the report of the committee and statement of the 
sitting member as well as on the depositions. 

The decision of the committee was sustained by a vote of 57 to 31. 

[C. & H., 69-72.] 



Digitized by VjOOQIC 



42 DIGEST OF CONTESTED ELECTION CASES. 

(2) Van Rensselaer vs. Van Allen. 

Irregvla/rities in the election and returns. Decision in favor of 
sitting 7nernber, 

The seat was contested on the grounds that in one town more votes 
were actually cast for petitioner than were canvassed and returned for 
him; in another, the dox was not locked as required by law, and in 
another, the ballot box was for some time in the possession of the 
sitting member without warrant of law. 

The committee reported that, according to the law of the State of 
New York, the fact tnat more votes were cast for petitioner in a town 
than were returned for him could not, if proved, be sufficient to set 
aside the vote of the town, and that the other allegations were also 
immaterial, as even if the votes of these towns should be set aside 
there still remained a majority for the sitting member. 

The House disagreed to the report of the committee, but on what 
ground it is difficult to tell, as a resolution embodying substantially 
the same findings was passed immediately afterwards. 

The debate was largely upon the question of how far the laws of the 
State of New York were binding on the House, and what effect partial 
corruption, if proved, would have on the validity of the whole elec- 
tion. The opinion of the committee was stated to be that if the major 
Sart of the votes was unaffected by corruption the result should be 
etermined from such major part. 

[C. & H., 73-77.] 

(3) Trigg vs, Preston. 

Irregularities and military interference. The committee recomraended 
tliat the seat he vacated^ hut tlie tiouse decided in favoi* of the sitting 
member. 

The election was contested on the ground that the sheriffs in two 
counties had adjourned the poll for a day, and that in another county 
United States troops, under the command of a brother of the sitting 
member, had violently interfered with the election. 

The committee found that the adjournment of the polls. by the sheriffs 
was within the discretionary power given them by the Virginia law. 

As to the county where military interference was charged, it appeared 
that Capt. William Preston, brother and agent at the election of the 
sitting member, was quartered near the voting place with 60 or 70 
Federal troops, of which he had command. On the day of the 
election the troops were marched in a body twice or three times around 
the court-house, and paraded in front of and close to the door thei'eof . 
The troops were allowed to vote, and voted generally in favor of .the 
sitting member, but their votes were thrown out by the returning 
officers. Some of them threatened to beat any person who should vote 
in favor of the petitioner. One of the soldiers struck and knocked 
down a magistrate. Three soldiers stood at the door of the court- 
house and refused to admit a voter because he declared he would vote 
for the petitioner. There were altercations between the soldiers and 
the country people, which terminated in a violent affray after the polls 
were closed. Most of the soldiers seem to have been unarmed, except 
the captain, who had his sword. 
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The only proof that anyone was actually prevented from voting was 
beatsay iBviaence, but the concimittee thought it very probable that 
some were, and, as the majority returned for the Hitting member was 
only 10, recommended that the election be set aside. 
^ Tfhe case was debated for three days, the arguments in favor of sit- 
ting memher beine chiefly that Southern elections should not be judged 
by the standard of the Eklstern States; tiiat rioto and intimidation were 
an established custom and quite a matter of course in all Southern 
elections; and that the election in question was much less disturbed than 
many others in regard to which there was no question. (For a curious 
description by a Southern member of what he alleged to be the ordi- 
nary election practices in his section at this time, see the speech of Mr. 
Smith, of Maryland, quoted in C. & H., 82-83.) 

The resolution reported by the committee was defeated, and the sit- 
ting member confirmed in hts seat.* 

[C3. & H., 78-84,] 

(4) White. 

Question of right of Southwestern Territory to he represented hy a 
DetegaXe. Delegate awmitted. 

By the ordinance of 1787 for the government of the Territory 
Northwest of the Ohio the Territory was given authority, so soon as 
it should have a population of 5,(X)0 free male inhabitants, to elect a 
general assembly, which should elect a "Delegated CofigresH^^ who 
should have a seat in Otmgress^with a right of debating but not of voting. 
By the act of 2d April, 1790, the same privilege was given to the Ter- 
ritory Southwest of the Ohio. Mr. White was elected a Delegate by 
the legislature of this Territory, and applied for a seat in the House of 
Representatives. The committee found nis election in accordance with 
the ordinance for the government of the Territory, and recommended 
that he be admitted. After considerable debate the House sustained 
the report of the committee. - There were objections to his admission 
on the ground of the unconstitutionality of the law, which provided for 
the creation of a new sort of member not provided for in the Consti- 
tution, and also on the ground that, having been elected by the legisla- 
ture and as a ''Delegate to C&ngress^^'^ his place was more properly in 
the Senate than in the House. 

It was decided that the Delegate could not be required to take the 
oath exacted of members. During the session a bill was passed allow- 
ing him pay and the privilege of franking letters as a member, 

[C. & H., 86-91.] 

(5) Edwards. 

Right of resignation to the governor', and question of credentials 
necessary to entiue one to take his seat as a member of the House, 

Uriah Forrest, a member from the State of Maryland, sent his 
resignation to the governor of Maryland, and sent 'te the Speaker 
a letter informing him of his resignation, and of the election of Ben- 
jamin Eklwards as his successor. This letter, and one from the clerk 

^ The Hbos^ at the same seflsion passed a bill designed to prevent military inter- 
ference at elections, but it was rejected by the Senate. 
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of the council of Maryland to said Edwards, informing him that a cer- 
tificate of election had been f oi*warded to the Speaker, were laid before 
the House and referred to the Committee on Elections, which reported 
that the credentials were insufficient. The report was laid on the 
table, and some time later, the certificate of election having arrived, 
it was referred to the conunittee, on whose recommendation Mr. 
EJd wards was admitted to the seat. 
[C. & H., 92-94.] 
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FOUBTH COHO&ESS, 179fr-1797. 

Committee on Elections. 

Mr. Venable, Mr. Dearborn, 

Dent, Harper, 

EiTTERA, Blount, 

Mr. SwuT. 

Cases. 

John Richards, Permsyhxmia, 

John Clopton, Virginta, 

Matthew Xy on vs. Israel Smith, Vennont. 

John Swanwick, Pennsylvania. 
fc) Joseph B. Varnum, Massachusetts. 
(6) David Bard, Pennsylvania. 

(1) Richards. 

Irregularities in returns. Seat given petitioner. 

At the time of the riection, in October, 1794, a large nmnber of the 
inhabitants of Pennsylvania were absent on the ''Western expedi- 
tion." A special law was passed by the State legislature providing 
that elections should be held in the Army on the same day as in the 
districts, tiie returns to be sent to the prothonotaries of the respec- 
tive counties by the 10th of November, and to be delivered by them 
on that day to the county judges, and that the district judges should 
meet on the 15th of November to canvass the county returns. On the 
10th of November only one militia return had arrived. Counting this 
and the regular returns would give James Morris 1,648 votes and peti- 
tioner, John Richards, 1,635. But between November 10 ana 15 
another militia return was received and canvassed. If this were 
counted, the vote would be Morris, 1,706; Richards, 1,791. 

Some months afterwards (January 18, 1795) papers. were filed with 
the secretary of state purporting to be another regimental return, but 
unaccompanied by any list of voters and not appearing to have been 
examinea by the county judges. If this should be counted with pre- 
vious returns, the vote would be Morris, 1,797; Richards, 1,791. 

In the first case Morris would be elected, in the second Richards, 
and in the third Morris. 

The governor refused to decide the question, and no certificate was 
issued. Before the meeting of Congress Mr. Morris died, and Mr. 
Richards memorialized the House for the seat. The committee first 
reported that no returns not made within the time prescribed by law 
should be counted, and counting the vote regularly returned (accord- 
ing to first statement above) it would appear that Morris was elected, 
and accordingly a new election was recommended. The report was 
recommitted without specific instructions, and the committee made a 
second report recommending that the return received between Novem- 
ber 10 and 15, and regularly examined, should be counted, but that 
the return received in January, being substantially defective, having 
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never been examined by the county judges, and being unaccompanied 
by a list of voters, should be rejected. This would give the seat to 
petitioner (see second statement above). In addition, 18 of the votes 
lor Morris in the armj return regularly made and first counted were 
illegal, 16 not appearing on the tex lists and 2 being given by pro3^. 
The report was sustained, and Mr. Sichards admitted to a seat. 
[C. &H., 95*100.] 

(2) Clopton (more properly Basset vs. Clopton). 

Decision in favor of sitti/ng member. 

The committee examined the question of illegal votes, and after 
deducting all the votes of unqualihed persons from the respective can- 
didates reported that Clopton had a majority of the remainder aad 
was entitled to the seat. The House concurred. 

There is no further information available in regard to this case. 

[C. &H.,101.] 

(3) Lyon vs. Smith. 

Failure to notify certain towns of the election. Decision in famor of 
sitting member. 

At the first election no candidate received a majority of the votes, 
and notice was accordingly given, under the Vermont statute, of a sec- 
ond election. The sitting member was elected at the second election 
by a majority of 21 votes, but two towns which had ffiven 15 votes at 
the previous election — 12 for the sitting member and 8 for his oppo- 
nent — failed to receive notice of the election, which was contested on 
this ground. The committee reported that the votes of these towns 
being insufficient to change the result if all cast for the petitioner, the 
failure to notify them should not invalidate the election. It appeared 
that evidence had been taken ex parte by the petitioner tending to show 
tliat there were enough voters in these towns to have changed flie result 
of the election, which evidence had been excluded by the committee. 
An effort was made to recommit the report to the committee for tiie 

Euipose of instituting an inquiry into the facts sought to be established 
y the excluded testimony, and the case was finally postponed, appar- 
entljr for the purpose of enabling the petitioner to present further 
testimony. On again taking up the case a '* second report" (minority 
report?) of the committee was considered, in which it appeared that 
from the depositions on file there were shown to be 86 voters in the two 
towns. A petition had been received from 20 of these voters stating 
that they would have voted for the petitioner, but this would still 
leave the sitting member a majority of 1, and there were contrary 
affidavits from some of the voters. The title of Mr. Smith to his se^t 
was finally confirmed. 
[C. & H., 101-lll,j 

(4) SWANWICK. 

A petition of sundry citizens of Philadelphia, contesting the election 
of John Swanwick, was presented, but the committee reported that 
the petitioners had entirety failed to support their allegations, and had 
formally abandoned them. It does not appear what were the grounds 
of contest. 

[C. & H., 112.] 
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(5) Varnum. 

Illegal ^H>tes and votes hyproxu. Question of certainty ofaUegatiana 
required. Decision in favor of sitting inemher. 

The election of Mr. VarDum was contested by a petition from sundry 
citizens of Massachusetts on the ground that votes had been given for 
him by proxy and b)r persons not qualified to vote. The committee 
asked the House for instructions, and it was resolved^ that the allega- 
tion that votes were given by proxy was sufficiently certain without 
giving the names of the voters, but that the allegation that votes were 
given by unqualified persons was not sufficient without the names. 

It was moved that ihe Conunittee on Elections be instructed to pre- 
scribe a mode whereby evidence might be taken, but the motion was 
defeated. The next session a report was filed setting forth that the 
petitioners had failed to prosecute their case, but the sitting member 
iiad produced evidence to show that the election in the town complained 
of was conducted with the utmost fairness, and that the only irregu- 
larities were at other places and in the interest of another candidate. 
The report closed witn a condemnation of the petitioners, as excited 
by malevolence in their contest. This was amended by the House by 
substituting expressions of compliment to the sitting member, and 
the report so amended was agreea to. 

[C. & H., 112-116.] 

(6) Bard. 

Returns made after the legal time. Decision iri favirr of sitting 
member. 

This case appears to have been the result of an ex officio investiga- 
tion by the committee. 

The district judges attempted to get together on the third Tuesday 
in October and the 15th of November, the legal times for the making 
of their returns, but, apparently owing to some misunderstanding, did 
not all meet until the 1st of May, when they returned David Bard as 
having the highest number of votes. On account of this informality 
in the time of the return, the committee obtained the original county 
returns, on which the district return was founded. These confirmed 
the district returns, and the committee accordingly reported that Mr. 
Bard was entitled to his seat. The House agre^ to the report. 

[C.&H., 116,117.] 
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FIFTH COHO&ESS, 1797-1799. 

Gom/rmttee on Elections. 

Mr. CoiT, Mr. Dent, 

Vaknum, Habrison, 

John Williams, Baldwin, 

Mr. Hartley. 

(1) Robert Rutherford vs. Daniel Morgan, Virginia. 

Illegal votes and hrnhery. Decision in favor of sitting niemb^r. 

The petitioner alleged that votes, illegal on account of the nonresi- 
dence of the voters, were given for sitting member sufficient in number 
to overcome the majority returned, and that money was promised by 
the sitting member or his friends for "meat, drink, wagon hire, and 
other acts of bribery and corruption," with the result that the free- 
dom and purity of the election was greatly interfered with by disorder 
and carousals. 

The committee prescribed a mode of procedure similar to that pre- 
scribed in the case of Latimer vs. Patton, with the additional provi- 
sions that the parties should give each other notice, at least ten days 
before taking any testimony, of the names of the persons to the legal- 
ity of whose votes they meant to object, and that the testimony of the 
Eetitioner should be confined to the facts stated in the specification by 
im handed to the committee. 

The testimony having been taken, the conunittee reported that it 
was wholly insufficient to support the allegations of the memorial. 
The House concurred in the report. 

[C. &H., 118, 119.] 



SIXTH COHO&ESS, 17»&-^1801. 

OoTmnittee on Elections. 

Mr. Dana, Mr. Henderson, 

Sumter, Gordon, 

Kittera, Bailey, 

Mr. New. 

There were no cases in the Sixth Congress. 
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SEVEHTH COHG&ESS, 1801-1803. 



Ciniimlttee mi hlections^ fi'^^^ session, 

Mr. MiLLEDGE, Mr. Hanna, 

Tenney, Stanley, 

CoNBiT, Taliaferro, 

Mr. Dennis. 

Case. 

(1) Narsworthy Hunter, MisHis^ippi Territory. 

Committee on Elections^ second session, 

Mr. Bacon, Mr. Elmer, 

Tenney, Stanley, 

CoNDiT, New, 

Mr. Dennis. 

Cases, 

(2) John P. Van Ness, New York. 

(3) Paul Fearing, Northwestet^n Territory. 

(1) Hunter. 

Right of MiHsimippi Territory to send Delegate to Congre^*<'S. Ihle- 
gate admitted to Hmise. 

By acts of 1798 and 1800 Congress extended the provisions of the 
Qrdinance of 1787 for the government of the Northwest Territory to 
Mississippi Territory, including the right to elect a general assembly, 
which should elect a '* Delegate to Congress." Mr. Hunter, having 
been elected bv the general assembly of Mississippji Territory, pre- 
sented his credentials to the House of Representatives. They were 
referred to the Conmiittee on Elections, which reported that the Ter- 
ritory had a right to elect a Delegate and that Mr. Hunter's credentials 
were* regular. He was admitted to his seat. 

[C. &H., 120, 121.] 

(2) Van Ness. 

Acceptance hy memher of office under United States. Seat vacated. 

Mr. Van Ness, a Representative from the State of New York, had, 
during the recess of Congress, accepted the office of major of the militia 
of the District of Columbia. On the reconvening of Congress the 
Committeaon Elections were instructed, on motion of Mr. Davis, of 
Kentucky, to inquire whether the acceptance of such office did not 
vacate the seat of Mr. Van Ness. The committee reported that the 
acceptance of any office under the Government rendered a member 
incapable of further holding a seat in Congress. Mr. Van Ness argued 
that the provision of the Constitution was only intended to apply to 
civU officers, and ^hould not deprive an officer of the Territorial mil- 

H .Doc. 510 i 
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itia of the privilege of membership which was not denied to officers 
of State militias. The House vacated the seat by a unanimous yea and 
nay vote. 

[C.&H., 122-127.] 

(3) Fearing. 

Territory erected, into a State, Delegate stUl retmiwd his seat. 

The Northwestern Territory had been erected into the State of Ohio, 
and the Committee on Elections were instructed to inquire whether 
the seat of the Territorial Delegate did not thereby become vacant. 
The committee reported that the Delegate was still entitled to his seat. 
The report was ordered to lie on the table, and the Delegate having 
already taken his seat, he was thus permitted to retain it. 

[C. & H., 127, 128.] 
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EIGHTH COHOBESS, 1809-1805. 

Committee on MectioTis^ Jirst session. 

Mr. FiNDLEY, Mr. Varnum, 

GoDDARD, Livingston, 

Matthew Clay, Kennedy, 

Mr. Hunt. 

Gases. 

(1) Andrew Moore vs. Thomas Lewis, Virginia. 

(2) Duncan McFarland vs. Samuel D. Purviance, North Carolina. 

(3) Samuel J. Cabell vs. Thomas M. Bandolph, Virginia. 

Committee on JUections^ second session. 

Mr. FiNDLEY, Mr. Eppes, 

Varnum, Clagett, 

Livingston, Elmer, 

Mr. Kenedy. 

Case. 

(4) John Hoge, Pennsyh)a/nia. 

(1) Moore vs. Lewis. 

Illegal votes. Seat gi/oen to petition wr. 

The committee reported that a large number of votes on both sides 
were given by persons not qualified to vote. What the disqualification 
was or by what evidence it was established does not appear. Deduct- 
ing from the vote of each candidate the votes cast for him by unqualified 
voters, a majority of the remainder were cast for petitioner, and the 
committee reported that he was entitled to the seat. The House sus- 
tained the report and Mr. Moore took his seat. Counsel were heard 
at the Imr of the House in this case. 

[C. &H., 128-130.] 

(2) McFarland vs. Purviance. 

Oath not taken hy officers of election., and other Irreg^darities, Part 
of the testimony taken without legal notice. Sitting member retained 
his seat. 

Petitioner charged that the officers of election in Montgomery 
County refused to take the oath prescribed by law, and that there 
were irregularities — of what nature does not appear — in Cumberland 
County. The testimony in regard to Montgomery County was legally 
taken under the act of 1797 m the presence of a voluntary agent of 
the sitting member. It established the fact that the election officers 
refused to take the oath, and the committee recommended that the vote 
of the county be thrown out. The first testimony in regard to Cum- 
berland County was taken after legal notice and in the presence of the 
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same voluntary agent of the sitting member. It was not sufficient to 
overthrow the vote of the county. Notices to take further testimony 
were served on the agent of the sitting member who had previously 
attended, and were also forwarded to the sitting member himself, who 
was in Congress, but did not reach him in time for him to attend. His 
agent did not attend. 

Part of the testimony was taken by magistrates not named in the 
notification, and was not properly certified. A part appeared to be 
in the handwriting of the petitioner. On these grounos the ex)mmit- 
tee excluded the testimony, and the remaining evidence not being 
sufficient to overthrow the vote of Cumberland County the committee 
recommended tiiat the sitting member be allowed to retain the seat in 
spite of the rejection of Montgomery County. No action was ever 
had on this case in the House. 

[C. & H., 131-133.J 

(3) Cabell vs. Randolph. 

Case dismissed because not prosecuted with reasonable diligence. 

The election seems to have been contested on the ground of illegal 
votes. The memorial was presented October 18, 1803. On October 
13 and November 3, 1803, and January 5, 1804, the petitioner, by let- 
ter, requested that the determination of the case be delayed until he 
could procure testimony. The land lists and most of the voting lists 
were missing. Afterwards he was notified to appear before the com- 
mittee, but did not comply with the notification, and on March 9, 1804, 
the committee reported that there was nothing in the papers on file 
invalidating the right of the sitting member to his seat, and I'ecom- 
mendingthat he be confirmed in his title. No action was taken by tie 
House. 

[C. &H.,134.] 

(4) HooE. 

Power of (j(we7moi* to prescrihe time of hjolding eh'ction to Jill imeancy. 
Decisimi infav(/i* of sitting meviher. 

William Hoge, a member from Pennsylvania, resigned his scat to 
the governor only a few days })ef ore the election for Presidential elec- 
tors, in November, 1804. The legistature of Pennsylvania had pre- 
scribed no time for the holding of elections to fill vacancies, and so 
the governor issued writs for an election to be held at the same time 
and places, and by the same officers, as the election for Presidential 
electors. The notice was promulgated in the district only one day 
before the election, and most of the voters seem not to have received 
actual notice until the day of election at the polling places. It being 
generall}^ undei-stood that there was no doubt of the result of the elec- 
tion for Presidential electors, the number of voters attending at the 
polls, and consequently receiving actual notice of the ele(!tion to fill 
the vacancy in Congress, was small. John Hoge received a majority 
of the votes cast, and claimed the seat. A memorial was presented 
contesting his election, and referred to the Committee on Elections, 
which reported in favor of giving the seat to Hoge. 

The report contended that though it was the duty of the le^slature 
to enact laws prescribing the time, manner, and place of holding elec- 
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tions to fill vacancies, no such law had been passed, and the governor, 
in Pennsylvania, as in other States, had been in the habit of fixing 
the time of election in the writs of election which he was required 
under the Constitution to issue. If this election was not valid, no 
election could be held to fill the vacancy until the legislature should 
pass a law providing for holding it. The law of the State required 
thirty days notice for a regular election for members of Congress, 
and fifteen days' notice for filling vacancies in the State legislature. 
The notice in this case was much shorter than that reauired in either 
of these cases, and shorter than in ordinary cases woula be considered 
reasonable, '^yet, considering the special circumstances connected with 
the election of John Hoge, and particularly that the election took 
place on the daj^ fixed by tne State legislature for the appointment of 
electors for the State oi Pennsylvania, the committee are of opinion 
that John Hoge is entitled to a seat in this House." 

Against this report it was contended in debate that the Constitution 
in empowering the governor to issue writs to fill vacancies did not 
empower him to prescribe the time of election, for this would neces- 
sarily include also the power to prescribe the place and manner of elec- 
tion, which would be giving him a dangerous discretion. While the 
legislature had passed no law especially relating to the filling of vacan- 
cies in Congress, the laws providing for the regular elections ought 
to control elections to fill vacancies, at least so fer as prescribing the 
place and manner of election and the length of notice to l>e given. In 
this case the notice given was unreasonably short and there were strong 
grounds for believing that if more ample notice had been given the 
result would have b^n different. 

After being fully debated, the report of the committee was sustained 
bv a vote of 69 to 38, and Mr. Hoge was admitted to his seat. 
'[C. &H., 135-156. J 
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HOnH C0HO&ES8, 1806-1807. 

CoTnmittee on Elections, 

Mr. FiNDLBY, Mr. Schunbman, 

Elmer, Bidwell, 

Eppes, Ellis, 

Mr. Chittenden. 

Casein. 

{X\ Thomas Spaulding ^ds, Cowles Mead, Gem^gia, 
(2) Michael Leib, Petinsyl/oayiia. 

(1) Spaulding vh. Mead. 

Yotes not returned as the State law required counted hy the TTouHe and 
the seat given to petitioner. 

The law of Georgia provided that the returns of Congressional elec- 
tions should be forwarded to the governor within twenty days after 
the election, and the result certified oy him within five days thereafter. 
In this case the returns from three counties did not reach the governor 
within twenty-five days, and he issued his certificate at the proper time 
on the basis of the returns received, which showed a majority for 
Cowles Mead. Some time later returns were received from the other 
three counties. They were in regular form, the elections seemed to 
have been regular, and if the votes were counted the petitioner, Thomas 
Spaulding, would have a majority in the district. Ex parte testimony 
was presented by the petitioner to show that the cause of the delay in 
transmission of the returns was a hurricane, which rendered the roads 
imjjassable. This testimony being excluded by the committee, the 
Pjetitioner offered to procure legal evidence of the same fact, and the 
sitting member offered to procure evidence to the contrary, but the com- 
mittee, deeming the question immaterial^ declined to receive further 
evidence. The conclusion of the committee was that the returns of 
State officers are ov\j prima facie evidence of the result of an election, 
and not conclusive on the House; that under the constitutional power 
of the House to judge of the elections, qualifications, and returns of 
members it had the right to count these votes, though not returned in 
due time; and that as there was no fraud claimed, and no irregularity 
except the delay in transmission of the returns, the votes ought to be 
counted. 

As this was the first case in which it was proposed to change the 
result of an election by counting votes which could not be counted 
under the State law, an elaborate debate ensued upon the question of 
the power of the House in the premises. Against the report it was 
argued that the right to judge and the rule of decision are distinct 
thmgs. In this case the right to judge resided in the House, but the 
rule of decision must be the regulations prescribed by the States. 
Congress has the power, if it chooses, to make or alter regulations for 
holding elections lor members of Congress, but not for making returns, 
which are under the exclusive control of the States. From which it 
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was argued that the right of the House to judge of the returns of its 
members must be exercised in obedience to the nx<>d rules of the States 
prescribing the manner and time of making these returns. 

The arguments in favor of the report were that if the power of 
judging of returns were confined to tne mere judging of the authen- 
ticity of the certificate of the final returning officer, it would be nuga- 
tory. Under ^^ returns" are included everything required to be done 
by way of ascertaining and proclaiming the result from the moment 
the election is closed, and the power to judge of returns must be a 
power to judge of the whole process. The proposition to count these 
votes was not a proposition to set &side the law of Georgia, for that 
did not say that the House should not count the votes, but only that 
the governor should not; but it was rather giving effect to the provi- 
sions of the Georgia law where it had failed to be executed by the 
State oflScers. The final power of judging of the whole question of 
returns must reside in the House or nowhere. 

The report of the committee was sustained by a vote of 66 to 52 and 
Mr. Spaulding took his seat. 

[C. & H., 157-165.] 

(2) Leib. 

Petition shoidd he specific. Case dismissed, 

A petition was presented praying for the appointment of a commis- 
sion to investigate the election of Michael L^eib. No sj)ecific charges 
of any illegality in the election were made, and the committee reported 
that on such a petition there could be no satisfactory trial of the merits 
of the election in question and recommended that the petitioner have 
leave .to withdraw his papers. The report was agreed to without 
debate or division. 

[C. & H., 165, 166.] 
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TENTH C0HOEE88, 1807-1809. 

CcmiTnittee on Elections. 
Mr. FiNDLEY, Mr. Blake, 

D. R. Williams, Sturges, 

Matthew Clay, Elliott, 

Mr. Lambert. 

(Mr. Williaips and Mr. Blake having obtained leave of absence, 
Messrs. Marion and Kirkpatrick were, on the 26th of Januar)% 1808, 
substituted in their places on this committee.) 

{Xs Joshua Barney vs. William McCreery, Maryland, 

(2) Duncan McFarland vs. John Culpepper, North Carolina. 

(3) Philip B. Key, Maryland. 

(1) Barney m. McCreery. 

Power of the State to s^tperadd qiialiiications to those pi^escrihed hy the 
Constitution. Decision in favor of ths sitti^ig nie^nber.^ Imt direct deci- 
sion of the const itutio7ial question avoided. 

Under the law of Maryland the town and county of Baltimore con- 
stituted one district, which was entitled to send two Representatives to 
Congress, one of whom was required to be a resident of the city and 
the other of the county of Baltimore. Mr. Barney and Mr. McCreery 
were the candidates from the city, and Mr. McCreery having received 
the most votes held the seat. The seat was contested on the ground 
that he was not a resident of the city. He had formerly resided in the 
city of Baltimore, but some years previous to this elex»tion had removed 
his family to his estate in the country. His family had been in the 
habit of living on the estate in the summer and in Washington in the 
winter. He himself had an office in Baltimore where he occasionallv 
slept, and had also a room reserved for him in the house of a friend. 
For a few days ])efore the election he had slept in Baltimore, one night 
in his office. 

The committee did not decide the question whether or not his legal 
residence was in the oMy of Baltimore, but held that the law of Mary- 
land, superadding the qualification of residence in a specified place to 
those prescribed Dv the Constitution of the United States, was uncon- 
stitutional, and that Mr. McCreery, having received the highest 
number of legal votes and possessing all the qualifications prescribed 
by the Constitution, was entitled to his seat. 

This being the first occasion on which it was proposed in Congress 
to declare a State law unconstitutional a very voluminous debate took 

I)lace. When it came to a decision of the question it appeared that a 
arge majority favored the right of Mr. McCreery to his seat, but 
many were unwilling to vote explicitly that a State law was unconsti- 
tutional, so that the final vote by which Mr. McCreery was confirmed 
in his title to his seat by a vote of 89 to 18 was simply on the question 
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of bis title to the seat, expressly avoiding all decision of the grounds 
of the title. 

Against the report it was argued that the provision of the Constitu- 
tion prescribing the qualifications for membership was negative in its 
form. No person was to serve as a Representative who did not pos- 
sess certain qualifications, but this did not forbid the requirement of 
additional qualifications. Under the provision that all powers not 
expressly delegated to the United States are reserved to the States 
themselves, or to the people, the power to require these additional 
qualifications was reserved to the States. If this power did not reside 
in the States then the power to divide themselvas into districts was 
also wanting and the laws of most of the States must be held to be 
unconstitutional and the election of most of the members invalid. 
The proposition was characterized as an entering wedge, the final out- 
come of which would be the overthrow of the sovereignty of the 
States and the destruction of a republican form of government. It 
was suggested as among the dangers to be feared, if no power existed 
to recjuire other qualifications than those prescribed by the Constitu- 
tion, that the time might come when persons of color would be elected 
to the House, a '^ monstrous and abominable conclusion." The pre- 
vious case of Spaulding vs. Mead was explained not to involve the 
setting aside of a State law, for in that case the execution of the law 
had been prevented by an act of God. 

In favor of the report it was urged that the enumeration by the Con- 
stitution of certain qualifications excluded by implication all other 
qualifications. If any such power as was claimed existed in the States 
great inconvenience would result from lack of uniformity, and the 
States would have the power practically to annul many provisions of 
the Constitution. The powers not delegated to the United States are 
reserved to the States? m' to the people. Powers originally residing in 
the States are reserved to the States, those originallv residing in the 
people to the people. Congress was the creation of tne people, not of 
the States, and the States can have no powers in regard to its election 
not expressly delegated by the Constitution. Any addition by the 
States to the constitutional qualifications would be an infringement on 
the reserved right of the people to elect any person to Congress not 
"disqualified by the Constitution. The only power over the election of 
Representatives which the people have not reserved is the power to 
prescribe the time, place, and manner of the election, which is granted 
to the State legislatures or to Congress by express delegation. 

As above stated, Mr. McCreery was confirmed in his title to his seat 
by a large majority, but an explicit decision of the constitutional ques- 
tion was avoided. It seems probable, however, that a majority of the 
House believed the law to be unconstitutional, but hesitated to declare 
it so )>y the action of the House. (See Story, Commentaries on the 
Constitution, sees. 625, 627, vol. 2, p. 101, and Kent's Commentaries, 
vol. 4, p. 288, note.) On another occasion, in 1S56, it was decided by 
an almost unanimous vote (125 to 5) that such a State law was uncon- 
stitutional (Tumey ?;«. Marshall and Fouke m. Trumbull, Thirty-fourth 
Congress, 1 Bart., 167. See, also, case of Wood vh. Peters, Forty- 
eighth Congress). But for a recent case, in which the rule was reversed 
and an elaborate presentation of all the precedents given, see the case 
of Roberts, Fifty-sixth Congress. 

[C. &H., 167-221.] 
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(2) McFarland vs. Culpepper. 

Election officers not sworn. New election, ordered. Testimony ex parte 
rejected. 

'rtiere being no law of Congress directing the manner of taking testi- 
mony in contested election cases (the act of 1797 was no longer in 
force) much of the testimony presented had been taken ex parte and 
was rejected by the committee. From what remained it appeared that 
the officers of election in three of the five counties of the district, 
which gave a large majority for the sitting member, were not sworn. 
There were some indications, but no legal proof, that the officers were 
also not sworn in the remaining two counties, which gave a large 
majority for the petitioner, but the committee did not consider this 

Question material, holding that the vote of two counties ought not to 
ecide the choice of five. The committee excluded the vote of the 
three counties and recommended a new election. The House con- 
curred. Later in the session John Culpepper, having been reelected, 
took his seat. 
[C. &H., 221-224.] 

(3) Key. 

Inhabitancy. EUglhility of a British pensimier. Decision in favor 
of sitting memher. 

Mr. Key was a native of Maryland, where he and his wife held ances- 
tral estates. In 1801 he became a resident of the District of Columbia, 
where he fitted up a residence. In November, 1805, he purchased 
1,000 acres of land in Montgomery County, Md. In the summer of 
1806 he had a house suitable for a summer residence built on this 
estate in Maryland, and on September 18, 1806, moved into it with 
his wife and family, declaring his intention to make it his residence. 
On October 6 he was elected to Congress from Maryland, and on 
October 20 he returned with his family to the District of Columbia, 
where he remained until July 20, 1807, when they returned to Mary- 
land, remaining until October 22, and again returning to the District 
of Columbia. The house in which he lived in Maryland was suitable 
only for a summer residence, and when he moved into it he left his 
residence in the District of Columbia furnished in its usual style. 

The committee reported that on this state of facts he was an inhabi- 
tant of the State at the time he was chosen, and was entitled to his seat. 

During the discussion of the case the charge was made that Mr. Key 
was a British pensioner. It was objected that this charge was not 
among the specifications in the petition of contest, but Mr. Key 
expressing a desire to have the question investigated it was held that 
the question of notice could be waived, and the case was recommitted 
to the committee for investigation. 

The committee reported that Mr. Key had been a member of the 
British Army outside the limits: of the United States during the Revo- 
lution. In 1783 his regiment was disbanded and the officers put on 
half pay. Mr. Key settled in Annapolis, and v/as elected to the gen- 
eral assembly of Maryland in 1794. Before this election he sold his 
half pay to his brother-in-law, who drew it until 1802, when he trans- 
ferred it to Mr. Key in satisfaction for debt, but was permitted to 
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draw it until his death in 1805. Mr. Key then drew a half-year's pay, 
but in January, 1806, wrote to his agent in London directing him to 
withdraw all his pretensions to half pay and rank in the Britisn Army, 
and in October, 1807, he made a formal resignation by a letter to the 
British minister at Washington. It did not appear that he had ever 
taken the oath of allegiance to the King of England, but that he had 
taken the oaths required by the laws of Maryland of persons in the 
public service of that State. The committee concludea that nothing 
m these facts authorized them to alter the conclusion of their former 
report. 
In debate it was objected to the report that this decision would be a 

Krecedent fixing the constitutional term of residence at two weeks or 
58S, and that in the future, when the capital city should become 
wealthy and populous, it might secure the election of any persons 
whom it should choose to send for a few days to reside in any btate of 
the Union. 

On the other hand, it was contended that Mr. Key's residence was 
very different from a transient residence. He had purchased an estate 
andf established a fixed residence, though he meant to reside during 
the winter months in the District of Columbia, for the education of 
his famUy and the convenience of his business. 

A resolution confinning Mr. Key in his seat was passed by a vote of 
57 to 52. 
[C. & H., 224-233.] 
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ELEVEHTH C0HOEE88, 1809-1811. 

Committee an Elections. 

Mr. FiNDLEY, Mr. Taylor, 

Clay, Van Rensselaer, 

Sturges, Garnett, 

Mr. TRotp. 

(Mr. Findley served only during the first session.) 

Cases. 



8J 



Charles Turner, jr., vs. William Baylies, Massachimetts. 
Thomas Randolph vs. Jonathan Jennings, Indiana Territory. 

(1) Turner vs. Baylies. 



Ballots rejected hy State officers because of the omissiofi of the word 
^''junior.^^ Seat given t^) petitioner. 

According to the returns of the selectmen of the various towns, 
Charles Turner, ^*t/neV>7', esq., received 1,443 votes at the first election, 
and Charles Turner, esq. , 430. A majority of all the votes cast, or 1 ,860 
votes, was necessaiT to a choice at this election. The governor counted 
the votes as given lor different candidates and ordered a new election, 
at which WiUiam Baylies, the sitting member, received a majority of 
the votes. The election was contest^ on the ground that the votes for 
Charles Turner, junior, esq., and Charles Turner, esa., were intended 
to be cast for the same man and should be countea for him, which 
would give him a majority on the 'first election. Testimony was offered 
by petitioner to establish the fact that he was geneittlly known by the 
name Charles Turner, both with and without the addition "junior," 
and that there was no Charles Turner, senior, or any other Charles 
Turner in the district and qualified to be a candidate for Congress. 
This testimony had not been taken under any act of Congress, there 
being none in force at the time, but it had been taken after due and 
reasonable notice to the sitting member, who had refused to attend, 
regarding the proceeding as illegal. The sitting meml>er requested 
that the case be postponed until the next session of Congress, that he 
might have time to prepare his case, and the committee recommended 
the postponement, but the House recommitted the report. The com- 
mittee made a second report, outlining the testimony, which sustained 
the claims made by the petitioner and recommending that the petitioner 
be declared entitled to the seat. The House agreed to the report bv a 
vote of 62 to 41. 

The debate was chiefly on the question whether or not testimony 
taken ^c "parte., but on reasonable notice, in the absence of an}' statu- 
tory method of taking testimony, could be considered. 

[C. & H., 234-239. J 
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(2) Randolph m, Jennings. 



Eleetion rwt held ly cmthoHty of law^ and irregularities complained 
of. The cmnmittee recoinraendea that the seat be declared vacant^ hut 
no final decision was reached hy the House. 

After the State of Ohio had been separated from the Northwest 
Territory the remainder, under the name of Indiana Territory, had a 

g)vernor, judicial officers, and a genei-al assembly of eight members, 
n October 26, 1808, the governor lawfully dissolved the legislature. 
On February 3, 1809, Congress enacted a law dividing the Territory 
into Indiana and Illinois. The act contained a saving clause, provid- 
ing that nothing herein contained should be construed to aflfect the 
government then in force in the Indiana Territory. On February 27, 
1809, a law was passed authorizing the general assembly of Indiana to 
apportion members to a new house of representatives, to consist of 
not less than nine nor more than twelve membei^. A Delegate to 
Congress was to be elected at the same election with the new legisla- 
ture. 
There being no legislature in existence, the governor issued his 

Kroclamation on April 4, 1809, for the election of an additional num- 
er of members of the legislature, sufficient to supply the place of 
those struck oflf by the division of the Territory. TMs legislature 
was elected and met, but did nothing but provide for the election of 
an additional member to make up the number of nine required to organ- 
ize under the law of Congress. Mr. JenningH was elected Delegate to 
Congreas at the same election. 

The election was contested by Thomas Randolph, who did not claim 
the election for himself, he having received only a minority of the 
votes, but asked that it be set aside on the ground of irregularities. 
The return from one of the precincts, which gave a majority for the 
sitting member larger than his whole majority in the Territory, was 
not signed by the poll keepei-s, and in one county the sheriff had failed 
to appoint deputies to hold the election in two precincts in which the 
petitioner claimed he would have received votes enough to give him a 
majority in the Territory. 

The petitioner did not press the question of lack of authority to 
order the election, but the committee decided it on that ground alone. 
They found that when the law dividing the Territory was passed there 
was no legislature in existence, and so the saving clause could not 
affect it. The law providing for the election of a new legislature and 
Delegate to Congress required that this election was to be ordered by 
the old Territorial legislature. This legislature did not exisit and could 
not be called into existence by the governor's proclamation, hence the 
law was fatally defective, and no legal election could be held in Indiana 
Territory until Congress passed a law curing the defect. Such a law 
had been passed at me present session. 

The report of the committee was approved by the Conunittee of the 
Whole, but rejected by the House, after debate, by a vote of 30 to 83. 
A motion to declare Mr. Jennings entitled to the seat was proposed 
and withdrawn, but, no further action being taken, he still continued 
to hold the seat. 

[C. & H., 240-245.] 
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TWELFTH COHOEE88, 1811-1813. 

Vommittee on Elections, 

Mr. FiNDLEY, Mr. Pleasants. 

Stubges, Emott. 

Macon, Fisk. 

Mr. Troup. 

(1) John Taliaferro va, John P. Hungerford, Virginia. 

lU-egal votm. La/ad lists as eviderux^ Seat given to petitioner. 

The sitting member received a majority of 6 votes on the returns, 
but an examination of the land lists showed a large number of votes 
cast for both candidates by persons whose names did not appear on 
the land lists. If all these votes should be deducted petitioner would 
have a majority of 121 votes. The committee held that the land lists 
were conclusive only in the absence of all other testimony, and that it 
was competent for the parties to establish or overthrow the right 
of persons to vote by other evidence that they were or were not 
freeholders. 

The petitioner had, on May 7 and 28, given the sitting member notice 
of his intention to contest the election, and on Septembei^ 27 given 
notice to take testimony on October 10, 17, and 22. The testimony 
was taken, but the sittmg member refused to attend. He asked for 
further time to take testimony, which re<|uest was opposed by the 
petitioner on the ground that he had already had a reasonable time. 
The committee held that he could not have been expected to procure 
his tcjstimony before the petitioner had taken his, and, as the time then 
remaining before the session of Congress was insuflScient, recom- 
mended the postponement. The House refused to ^rant the request, 
and, by a vote of Q^ to 19, gave the seat to the petitioner. 

[C. & H., 246-249. J 
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THIETEEHTH COHOBE88, 18ia-1816. 

Committee on Kle<;tioiiH, 

Mr. FiSK, of Vermont, Mr. (Jondict, 

BuRWEtx., • Avery, 

Daveni*ort, Pickerino, 

Mr. Anderson. 



(1) John Taliaferro vh, John P. Hungerford, Virginia, 
\±) Burwell Bassett ?%v. Thomas M. Iky ley, Virginia, 
\S\ William Kelly ?w. Thomas K. Harris, Tennei^ee, 

(4) Isaac Williams, jr., vs. John M. Bowers, New York, 

(5) Blydenburg and Jay m. Sage and Lefferts, New York, 

(1) Taliaferro vm, Hungerford. 

rUegal mtes and irregularities, Coiaviittee rejx^rted the elee.tuyn void,, 
hut the Haime retained the fitting ineniher in his seat. 

The sitting member was returned as having received a majority of 
24 votes. The election was contested on the grounds that more votes 
were cast for sitting member than for petitioner by persons not free- 
holders, and that the election in several counties was void for irregu- 
larities. The petitioner, in the fii*st instance, seems to have pressed 
only the latter claim, and the first report of the committee discussed it 
alone. The law provided that the clerks of the poll should enter in 
distinct columns, under the name of each candidate, the names of the 
persons voting for him. In some counties the names were all written 
m one column, and numbers or marks placed under the candidates' 
names to indicate the votes. In two counties the Christian names of the 
voters (or the candidates — the report is ambiguous) were not entered, 
but onlv the initials. In four counties there was no certificate that 
anv oath had been administered to the clerks of the poll. 

the committee were of the opinion that such violations of positive 
law in regard to the manner of holding elections should l)e as fatal as 
violations of the law in regard to time or place, and recommended that 
the election be set aside. The House, by a vote of 78 to 82, refused 
to concur, and recommitted the case. 

The committee then submitted a second report, dealing with the 
question of illegal votes. The land lists were held to be prima facie 
evidence of the qualifications of voters. If all the votes cast for both 
candidates by persons whose names did not appear on the land lists 
were deducted, the petitioner would have a majority of 17 votes. But 
a number of the votes above deducted were shown by other evidence 
to be legal votes. Eliminating these, the sitting member had a majority 
of 11 votes. But of these votes, the proof in regard to some of them 
only went to show that the voters h^A possession of land for the required 
six months before election, but dia not show whether the freehold 
title was acauired six months before or not. Again, deducting these 
votes would show a majority of 4 for the petitioner. The com- 
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mittee seems to have favored the second of the above statements, and 
reported that "the petitioner has not supported his petition." The 
case was postponed until the next session oi Congress, when the com- 
mittee made a third report, stating that by testimony taken in the 
meantime the sitting member had established the qualifications of 11 
more voters who voted for him, which, with the 11 majority reported 
for him at the last session, gave him a majorit}^ of 22 votes. But the 
committee were of opinion that the election ought to be held void on 
account of the irregularities detailed in the first report. The House 
refused to concur, and confiimed the right of the sitting member to 
his seat. So the House seems to have decided that the irregularities 
were not fatal; that other evidence might be received to establish the 
right to vote of persons not on the land lists, and that this evidence 
need establish no more than the possession of land the required six 
months, with a freehold title at the time of the election. 
[C. &H., 250-254.] 

(2) Bassett vi(, Bayley. 

Right of the sheriff to contmns the poll hin/ond the Urnt day^ and 
illegal votes. Sitting mewher retained the seat. 

The sitting member was returned as receiving a majority of 57 votes. 
The election was contested on the ground of illegal votes and an illegal 
adjournment by the sheriflf of the poll of one county. 

The law provided that the sheriff could adjourn the poll in case of 
rain, rise or water courses, or the attendance of more votei's than could 
be polled in one day. The petitioner contended that if there was no 
proof of the occurrence of any of these contingencies an adjournment 
should be presumed to be illegal, but the committee unanimously held 
that the action of the sheriff was prima facie legal. 

The taking of testimony having been interfered with by the presence 
of the enemy's cruisers, the parties were given five weeks to procure 
testimony. When it had been taken, the committee reported that the 
evidence showed that there had been no rain or rise of water courses 
in the county when the election was adjourned; that the day was a 
fine one, and the voting rapid and continuous during the first part of 
the day, but very slow toward the last; that during the last half hour 
only 2 votes were polled, and at sunset only 4 persons were present 
who had not voted, 2 of whom were deputy sheriffs who had been in 
attendance all day. The conmiittee held that the question whether 
more voters appear than can be polled in one day is a mere question 
of fac^t, admittmg of no discretion in the officer, and in this case the 
contingency provided for in the law not having in fact occurred, the 
adjournment was illegal, and all v^otes ta,ken on the second and third 
days should be excluded. 

The report was recommitted, and the second report of the com- 
mittee stated that 64 votes of unqualified persons should be deducted 
from the poll of sitting member and 63 irom petitioner, and that 2 
votes tendered for petitioner by qualified voters and rejected by the 
officers of election should be counted for him. This would leave a 
majority of 54 for sitting member. At the illegally adjourned poll 
53 votes were given for sitting member and 4 for petitioner after the 
adjournment. Deducting these, the sitting member was still entitled 
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to his seat by a majority of 5 votes. Tbe House concurred, after 
debate, and the title of the sitting member was confirmed. 
[C. & H., 264r-2S9.] 

(3) Kelly vs. Harris. 

Incorrect rettims cmd illegal ^i^otea. Sitting memher retained the seat. 

The sitting member received a majority of 1 vote on the returns as 
counted by the governor. The law of Tennessee provided that the 
election inspectors should make two copies of their returns and for- 
ward one to the governor and file the other with the clerk of the 
county court. In one county the return forwarded to the governor 
contained 2 more votes for the sitting member than that filed with the 
county clerk, and on the return counted by the governor it appeared 
by adding together the votes credited to all the candidates that there 
were 2 more than the total number certified to have been given. 

The sitting member had not been notified of the contest until after 
his arrival in Washington, and asked that time be allowed to take tes- 
timony. This was granted. At the next session it appeared that Mr. 
Kelly had declined to prosecute the case further. The general opinion 
being that it should not be allowed to abate for want of prosecution, 
the report of the previous session was recommitted to the committee. 
They reported that the correction of the incorrect return described in 
the first report would give the seat to the petitioner by a majority of 1, 
but that the sitting member, besides some testimony tendmg to indi- 
cate a false return in favor of the petitioner in one county, hjS proved 
2 votes illegal. One was cast by a minor, the other by a person who 
had not resided six months in the county where he voteci. The law 
provided that every freeman, eto. , "possessmg a freehold in the county 
wherein he may vote, and being an mhabitant of this State, and every 
freeman being an inhabitant of any one county in the State six months 
immediately preceding the day of election" may vote. This was held 
to mean that persons voting under the second qualification must vote 
in the county where they resided, and nowhere else. 

These 2 illegal votes counteracted the 2 votes wrongly returned for 
sitting member, and left him still a majority of 1 vote. The House 
confirmed his title. 

[C. &H., 260-262.] 

(4) Williams vh. Bowers. 

TJte imtrd ^' junior.'^^ Petitioner given the sedt, 

John M. Bowers was returned as having received 4,287 votes, John 
M. Bowey 1, Isaac Williams, pinior^ 4,129, Isaac Williams 434, and 
other persons 17. The committee reported that the votes for Isaac 
Williams were all from four towns, in which no votes appear to have 
been cast for Isaac Williams, junior; that there were three persons by 
the name of Isaac Williams in the district, but the only one who was 
a candidate for Congress was the one known by the addition of ' " junior," 
and that it seemed probable that the votes given for John Bowei*s and 
John M. Bowey were intended for John M. Bowers, and those for 
Isaac Williams for Isaac Williams, junior, which would give petitioner 
a majority of 205 votes. But the committee were of opinion that more 

H. Doc. 510 5 
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testimony was needed, and recommended a postponement to the next 
session of Congress. This being agreed to, the committee, at the next 
session, reported that by evidence taken durine the recess It appeared 
that the votes in three of the towns returned for Isaac Williams were 
in fact cast for Isaac Williams, junior, and wrongly returned by mistake 
of the returning officers. This would give Air. Williams a majority 
of 164. 

The House unanimously voted Mr. Williams entitled to the seat. 

[C. &H., 263-264.] 

(5) Blydenburg and Jay vs. Sage and Lefferts. 

The election of Ebenezer Sage and John Lefferts, of New York, was 
contested by a petition from Benjamin B. Blydenburg and Peter A. 
Jay, on what grounds it does not appear. The conamittee reported 
that further time would be necessary to come to a just decision, and it 
was postponed to the next session oi Congress, when nothing appears 
to have oeen done with it. 
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FOUETEEHTH COHOEE88, 181(^1817. 

Committee on El^ctions^ first session. 

Mr. Taixob, of New York. Mr. Vose, 
PiFER, Barbour, 

Sharpe, Law, 

Mr. Pickering. 

Cases. 

(1) Westel Waiou^hby vs, Wm. S. Smith, Neto York. 

(2) Robert Porterlield vs. William McCov, Virginia. 

(3) Erastus Root vs. John Adams, New lork. 

Comm,ittee mi Mections^ second session.. 

Mr. Taylor, of New York. Mr. Vose, 
Pickering, Law, 

Kerr, Thomas, 

Mr. Hahn. 

Case. 

(4) Rufus Easton vs. John Scott, Missouri Territory. 

(1) WiLLOUGHBY VS. SmITH. 

The word '^jv/nior.^^ Seat given to petitioner. 

The returns showed 2,510 votes for William S. Smith, 2,466 for 
Westel Willoughby, junior, 309 for Westel Willoughby, and 7 scatter- 
ing. The committee reported that the evidence snowed that 299 of 
the 309 votes returned for Westel Willoughby were cast for Westel 
Willoughby, junior, but the "junior" was omitted from the returns 
by mistake of the returning officers. The House gave the seat to Mr. 
Willoughby.* 

[C. & H., 265, 266.] 

(2) PORTERFIELD VS. McCOY. 

Illegal votes a/nd irregularities. Sitting memher retained the seat. 

The sitting member had a majority of 53 votes, after counting for 
the petitioner a vote cast for him but counted for the sitting member 
by mistake, and for the sitting member 3 votes offered for him and 
illegally rejected b^ the election officers. The election was contested 
on the grounds of illegal votes and irregularities. The irregularities 
were: In one county the poll clerks were not sworn until after the 
election, and in another the names of voters were set down in a single 
column, and the votes carried forward and marked under the names of 

* Mr. Smith did not appear nor claim the seat, and it was given to Mr. Willoughby 
on the ninth day of the session. (See report in Hammond v», Herrick, Fifteenth 
Congress. C. A H., 293). 
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the candidates, instead of the names being in separate columns as the 
law required. The committee held that these irregularities related 
more to form than substance, and as there was no claim that the result 
had been affected, disregarded them. 

There had been an agreement between the candidates as to what 
classes of votes were to be admitted, but the committee held' that the 
agreement of parties could not enlarge nor diminish the rights of voters, 
and decided tne votes legal or illegal according to the Virginia law. 
They held that votes must be given in the county where the land of 
the voter was situated, and that all votes given by virtue of title bonds 
not conveying a legal freehold estate wei*e illegal. The land lists were 
held to be satisfactory evidence of the qualifications of votei*s unless 
disproved by other evidence. The affidavit of a voter might be read 
in evidence to prove his vote. 

Applying these rulas to the testimony, 171 votes for petitioner and 
149 for sitting member were illegal, leaving a majority of 75 for the 
sitting member. The evidence in the case was not taken by petitioner 
until four months after he had notified the sitting member of his inten- 
tion to contest the election, and it was objected to by the sitting mem- 
ber on the grounds that it was not taken within the period prescribed 
by the Virginia law for contested elections for members of tne general 
assembly, and that the delay of four months was unreasonable. This 
was overruled by the committee. 

The House confirmed the title of Mr. McCoy without division. 

[C.&H., 267-270.] 

(3) Root vs, Adams. 

Mistake iii returns. Seat givt^n to petitioner. 

The deputy clerk of one of the counties, in making out a transcript 
of the returns to be forwarded to the secretary or state, wrote the 
name Root bv mistake as Rott On proof of the error the votes were 
counted by the committee for Mr. Root, and it appearing that he had 
then a majority of all the votes he was given his seat. 

[C. &H., 271.] 

(4) Easton vh, Scott. 

Prima facie rights ir^^egula/rities^ and ilk'gal votes. The committee 
recoil rmended that the petitioner he given the seat^ hut the House declared 
it vacant. 

According to the returns as cx>unted by the governor, thQ sitting 
member had a plurality of 15 votes, but the petitioner contended that 
he had a majority of 15 voters on the legal returns, counting those not 
returned within the time prescribed by law, and that on all the abstracts 
of votes, legal and illegal, he had a majority of 7 votes, not counting a 
certain paper from the precinct of C6te Sans De^sein. He also 
charged irregularities and illegal voting. 

The committee decided that they would not inquire into the ques- 
tion of the qualifications of voters, for the election being by ballot the 
right of the voter to secrecy must be preserved; he could not be com- 
pelled to disclose for whom he voted, and without such disclosure it 
would be vain to inquire into his qualifications for the purpose of 
purging the poll. The decision of the judges of election upon the qual- 
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ifications of 70161*8 muat be considered final, and if they have exercised 
their authority' arbitrarily or corruptly the remedy must be in their 
punishment under the laws of the Territory. 

The alleged return from the precinct of Cote Sans Dessein was 
unanimously rejected by the committee on the ground (1) that the 
election was held v^lva voce; (2) but two persons acted as judges (the 
Jaw requiring three), and neither of them was sworn; (3) but one per- 
son acted as clerk, and he was not sworn; and (4) the votes were 
rejected by the county returning board and not included in the 
abstract of votes sent to ttie governor; and the paper which was sent 
to the governor was sent him irregularly, and appeared on its face to 
be defective in many important particulars. 

This precinct being rejected, it appeared that the petitioner had a 
majority of 7 votes on the returns which the governor properly should 
have counted, and he asked accordingly to l>e admitted tortfiwith to 
the seat, so that if the election was to be contested on its merits he 
mi^ht hold his proper position as sitting member pending the contest. 
This was refused by the committee, and they proceeded So investigate 
the main question. Several precincts were objected to by the sitting 
member on various grounds, all of which were overiiiled either as not 
being supported by evidence or as not being sufficient to cause the rejec- 
tion of the votes. Various charges of irregularities brought by the 
petitioner were also overruled as unsupported or insufficient. The 
sitting member then asked for time to procure copies of the poll books 
in a number of townships which he alleged were irregular, but the 
application was refused on the ground that he had already had suf- 
ficient time to procure them if he had desired it. Thereupon it was 
contended by tne sitting member that by rejecting the vote in the 
township of Cote Sans Dessein the candidate would become entitled to 
a seat wno had not a majority of votes in his favor, and therefore the 
election should be set aside and a new one ordered. The committee 
did not concur in the opinion, and submitted resolutions declaring 
petitioner entitled to the seat. 

The report was opposed on the ground that the committee had de- 
clined to inquire into the qualifications of voters^ and on motion of 
Mr. Webster it was recommitted to the conmiittee with instructions 
"to receive evidence that persons voting for either candidate were not 
entitled to vote on the election." 

The committee made a second report, stating that the notices to take 
testimony in regard to the qualifications of voters had not been spe- 
cific, neither the names of tne voters objected to nor the particular 
qualifications alleged to be lacking having been given. Such testi- 
mony as had been taken must for this reason be excluded, and it being 
practically impossible, on account of the remoteness and extent of the 
territory, to procure evidence in time to be of any service, the com- 
mittee asked to "be discharged from further investigation into the 
(qualifications of the said electors." The House substituted a resolu- 
tion declaring the election illegal and the seat vacant. 

[C. and H., 272-286.] 
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FIPTEEKTH CONGKESS. 1817-^1819. 

Committee on EUctions. 

Mr. Taylor, of New York, Mr. Ross, 

Taylor, Whitman, 

Merrill, Strong, 

Mr. Shaw. 

Cases. 

{Is Giarles Hammond m. Samuel Herrick, Ohio. 

(2) Elias Earle, South Carolina. 

(3) George Mumford, North Carolina. 

(1) Hammond vs. Herrick. 

Whether a Representative'eleGt^ holding am oMce under the United 
States after his election^ and after the J^ih of March on which the pre- 
vioujS Congress expired^ vacated his seat, fitting meniher retained the 
seat. 

The sitting member was elected to the Fifteenth Congress in Octo- 
ber^ 1816, holding at that time the office of district attorney of the 
United States. The Fourteenth (Congress expired March 4, 1817. Mr. 
Herrick continued to hold his office as district attorney until November 
29, 1817, when he resigned it, and on December 1 took his seat. A 
memorial was presented fi'om Charles Hammond, contesting the elec- 
tion on the ground that the Representatives-elect to the Fifteenth 
Congress became mewheis on March 4, 1817, the day the preceding 
Congress expired, and that the sitting member, having held an incom- 
patible office after that date, had vacated his seat. A resolution was 
presented, and adopted by the casting vote of the Speaker, directing 
the Committee on Elections ''to inquire and report what persons, 
elected to serve in the House of Representatives, have accepted, or 
held, offices under the Government of the United States since the 4tii 
day of March, 1817; and how far their right to a seat in this House is 
affected by it." 

Two days afterwards (December 12, 1817), Mr. Taylor, the chairman 
of the Committee on Elections, reported a resolution reouesting the 
President to communicate to the House the names of any Representa- 
tives in the list annexed (a list of the members of the Fifteenth Con- 
gress) who had held any office under the United States since March 4, 
1817, designating the offices, the time of appointment and acceptance, 
"whether the same are now held, and, if not, when the same were sev- 
erally resigned." 

The resolution having been concurred in by the House, the Presi- 
dent, on December 26, sent to the House a message containing a list 
of nine members who had held various offices, all of which had been 
resigned before the meeting of the Fifteenth Congress, on December 
1, 1817, except that of Mr. Mumford (see case of George Mumford, 
fost). This message was referred to the Committee on Elections, 
which, on January 5, 1818, presented an elaborate report sustaining 
the right of Mr. Herrick to nis seat. 



Digitized by VjOOQIC 



FIFTEENTH CONGRESS. 71 

The facts in the case were reported as above stated, showing that 
Mr. Herriok had continued in office more than nine months after March 
4, 1817, and two months after (on September 80, 1817) he had received 
the certificate of his election. 

The sixth section of the first article of the Constitution provides that '* no person 
holding any office under the United States shall be a member of either House during 
his continuance in oflBce.'*. The incompatibility is not limiteti to ejccrcmmj an office, 
and, at the same time, being a member of either House of Congress; but it is ecjually 
extended to the case of holdiiig; that is, having, keeping, possessing, or retaining an 
oflSce under such circumstances. If the membership of Mr. Herrick commenced 
either on the 4th of March, or the 30th of September, 1817, he has vacated that 
membership by holding an oflSce incompatible therewith. 

The report then discusses the cases of Van Ness (Fourth Congress) 
and Key (Tenth Congress) and several cases in the House of Commons. 
The American rule, differing from the English, is found to be that a 
member elect may decline nLs election at any time before taking his 
seat. 

Our rule in this particular is * * * better, for it makes our theory conform to 
what is feict in both countries, that the act of becoming in reality a member of the 
Ifuuse depends wholly upon the will of the person electe<l and retumetl. Election 
does not of itself constitute .membership, although the period may have arrived at 
which the Congressional term commences. This is evident from the consideration 
that all the votes given at an election may not l)e received by the returning officer in 
season to be counted, whereby a person not elected may be returned and take the 
seat of one who was duly elected. Neither does a return necessarily confer member- 
ship; for if he in whose favor it be made should be prevented taking a m»at at the 
organization of a House of Representatives, he might find upon presentmg himself to 
qualify that his return had been superseded by the admission of another person into 
the seat for which he was returned. 

This is illustrated by the cases of Spaulding r^. Mead and Willoughby 
vs. Smith, and the report proceeds: 

Neither do eleciion and return create membership. These acts are nothing more 
than the designation of the individual, who, when called upon in the manner pre- 
scribed by law, shall be authorized to claim title to a seat. This designation, how- 
ever, does not confer a perfect right; for a person may l)e selected l)y the people 
destitute of certain qualifications, without whK^h he can not be admitted to a seat. 
He is, nevertheless, so far the Representative of those who elect him, that no vacancy 
can exist until his disqualification be adjudged by the House, yet, it would l)e easy 
to state cases where he would not be permitted for a moment to occui)y a seat, not- 
withstanding the regularity of his election and return. To no i)ractical purpose 
could he ever have l^n a member. So, also, if a person duly qualified be elected 
and returned, and die before the organization of a House of Representatives, we do 
not think he could be said to have been a member of that Ixxly, which had no exist- 
ence until after his death. We say which had no existence; for we consider that 
conceit altogether fanciful which represents one Congress succeeding to another as 
members of the same corporation. It has no foimdation, either in fact or in the 
theory of our Government. Each House of Representatives is a distinct U^gislative 
body, having no connection with any ])receding one. It commencos its existence 
unrestrained by any rules or regulations for the conducting of business, which were 
established by former Houses, and which were binding upon them. It prescribes 
its own course of proceeding, elects its officers, and designates their duties. Even 
joint rules for the government of both Houses of Congress are not binding upon a 
new House of Representatives, unless expressly established bv it. Although the 
Fourteenth Congress had never assembled, the I ifteenth would have met, under the 
Constitution, clothed with every legislative power as amply as it was enjoyed by the 
Thirteenth. The Constitution aoes not define the time tor which Representatives 
shall be chosen. It is satisfied provided the choice take place at any time in every 
second year. The rest is left to the discretion of each State. 

The privileges of exemption from arrest and of franking letters 
grantea-— the lirst by the Constitution and the second by law — to Rep- 
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resentatives before a meeting of the House and after its adjournment, 
furnish no argument in favor of their membei'ship at such times, for 
such a construction might make the members of one Congress continue 
in office not only after the Congress had expired, but also after the 
next Congress was actually in session. 

In regard to the danger apprehended from Executive influence in the concerns of 
legislation, we might rest satis! ed .with the remark that the business of forming a 
Constitution is not confideii to us. Ours is a more humble duty; it is to expound the 
text by a fair interpretation. We ca.. neither add nor diminish. The object of our 
inquiry is not what ought to Ik*, l)ut what is. 

Whoever looks into the Constitution will find provisions to guard the entrance of 
the legislative hall against those whose personal and immediate interest would be 
advanced by perpetuating offices and ini-reasing salaries, but he will find none for 
the purpose of excluding the influence of Executive patronage. The framers of the 
Constitution either did not apprehend danger from that source, or they thought it 
impracticable to prevent it without hazarding still greater mischief. The great 
offices of the l^nion * * * are left as open to the members of this House as to 
others, and they can only be obtaine<l through Executive favor. Nay, laws may be 
passed on the last day of a Congress, creating oflfices and fixing their salaries, and, 
on the next day, the meml)ers by whose vott^s they were created may be appointed 
to fill them. The only anti<lote provided against an abuse of this pervadmg influ- 
ence is the elective franchise. * * * If this remedy fail it will be vain to look 
for another. * * * This is the only constitutional answer we (an give to the 
suggestion of possible danger from Executive influence. 

In fine, we nave examined the memorial of Mr. Hammond with deliberate atten- 
tion, and are of ojHnion that Mr. Herrick has not rendered himself incapable of 
being a meml)er of this House by reason of having held the oflSce of attorney of the 
Unite<l States after the 4th of March and until the 29th of November last. 

On account of the importance of this case in thus settling for the 
first time an impoitant question of constitutional interpretation, it has 
seemed proper to quote thus fully from the report. 

The memorial of Mr. Hammond, subjoined to the report, contains 
the arguments which may l)e inferred from the answers to them con- 
tained in the report. He contended that the Congress of the United 
States is a political institution of continual duration. The House of 
Representatives, one branch of the Congress, is disorganized every 
two years, but the other bi^anches are in full organization, and the 
members of the representative branch are in existence, ready to be 
organized if need be. All the rights and privileges of their station — 
exemption from arrest, the fi-anking privilege, and exemption from 
militia servic^e — attach to the members elect the moment their tenn 
commences. Either Mr. Herrick was a member on March 4, 1817, or 
he was not. If he was, he was disqualified; and if he was not, and had 
died before the meeting of Congress, it is difficult to see how his death 
could have created a vacancy in a body of which he had never been a 
member. But unless it did create a vacancy, no other election could 
be held for two years under the laws of Ohio. This shows the unten- 
able character of the position that membership does not commence 
until the member has qualified by taking the oath. The purpose of 
the Constitution is plain; it is "to close tKe doors of the legislature 
against undue Executive influence." 

The answer of Mr. Herrick and argument of his attorney presented 
much the same arguments used by the committee. Mr. Herrick con- 
tended that the election, return, and qualification by taking the oath 
were all essential to making one a member, and until the last was com- 
pleted he could not l)e considered a member. Numerous quotations 
irom the Constitution were given to show that the word '^Representa- 
tive" is unifonnly used when a person not yet qualified is meant, the 
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word "member'^ never, unless the context shows that he must be a 
fully qualified member. (The memorial and answer will be found 
more fully outlined in Paine on Elections, § 161, Note.) 

The report was discussed for two days in Committee of the Whole 
House, and on motion of Mr. Adams, of Massachusetts, the committee 
by a vote of 67 to 66 nonconcurred in the report of the Committee on 
Elections. In the House, by a yea-and-nay vote of 73 to 77, the 
recommendation of the Committee of the Whole was disagreed to, and 
bv a vote of 77 to 70, the resolution proposed by the Committee on 
Ellections was passed: ^ 

fC. ifeH., 286-314.] 

(2) Earlk. 

Sam-*^ Inmie and decwion as in next preceding case. 

Mr. Elarle held the oflSce of postmaster at Centerville, S. C. Soon 
after his election to the Fifteenth Congress he sent his resignation to 
the Postmaster-General and his successor was appointed, but the latter 
having failed to qualify, Mr. Earle remained m charge of the office 
until June 12, 1817, when another successor was appointed. The com- 
mittee repoi-ted these facts, and a resolution declaring the sitting 
member entitled to the seat, which was paased by the House at the 
same time as that in the case of Mumfora. 

[C. & H., 314, 315.] 

(3) MUMFORD. 

If an office has expired by the cmnpletum of its duties it need not he 
formally resigned. Sltthig meinher retained the seat. 

Mr. Mumford had held the office of principal assessor of direct taxes 
in the Tenth collection district of North Carolina, under the act of 
July 22, 1813, and had never resigned the office. He was elected to 
Congress in August, 1817, and on December 1, 1817, qualified as a 
member of the House. The Committee on Elections, to wnom the case 
was referred amon^r others by the reference to them of the President's 
message on the subject, reported that if the act of 1813 under which 
Mr. Mumford was appointed had neither expired nor l)een repealed, 
Mr. Mumford was stiU in office and could not rightfully be a member 
of the House. This act, when passed, was prospective and without 
limitation. No law then existed for laying a direct tax, but as Con- 
gress intended doing so, it provided, by this law, for the officei*s and 
machinery which would be necessary to collect it. The act approved 
January 9, 1815, by which the direct tax was levied, repealed all of 
the former act except the portions providing for collection districts, 
internal duties, and the appointment of assessors. ThCvSe provisions 
were to remain in force only for the purposes of the last-mentioned 
act,' and therefore were limited in duration to its duration. On March 
5, 1816, it was enacted that the direct tax should be reduced from six 
millions to three, and should continue for only one year. The provi- 

^ The House refused to excuse those members from voting whose own cases would 
be affected by the decision of this one, and in 8u])8equent Congresses members 
opposed to the doctrine of this case attacked it as a precetlent, on the ground that the 
resolutions were carried by a less majority than the number of those voting whose 
I were affected by the decision. 
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sions of the previous act were made to apply to this, and continue in 
force for its purposes. The whole direct tax system, and all the 
machinery created for its collection, was thus to go out of existence 
when the taxes for the year 1816-17 had been collected. From a 
certificate of the Commissioner of Internal Revenue appended to the 
report (not printed in C. & H., see Original report), it appeared that 
the tax in Mr. Mumf ord's district had all been collected and accounted 
for previous to December 1, 1817, and that on or after that date no 
oflScial duty had been performed nor remained to be performed by 
Mr. Mumford. From Mr. Mumford's own statement it appeared that 
he had spent the summer before taking his seat in New Hampshire, 
remote from the district in which the duties of his coUectorship had 
been exercised. The committee were of the opinion that his office 
had thus expired before he had taken a seat in the House, and pre- 
sented a resolution declaring him entitled to the seat. The report, 
with a communication from Mr. Mumford, was referred to the same 
Committee of the Whole House to which had been committed the 
cases of Herrick and Earle. The committee agreed to the resolutions of 
the Conmiittee on Elections in the cases of Earle and Mumford, and 
they were passed by the House. 

The communication of the sitting member, in addition to the points 
stated by the committee, argued that a formal resignation of his office 
would not have been necessary, even if it had still continued to exist. 
He states the true doctrine to be that if a person holding an office is 
appointed to an incompatible one under a aiflferent authority, it is his 
duty to resign the former office, that notice ma}^ be taken of the vacancy; 
but if he is appointed to a new and incompatible office under the same 
authority, the acceptance of the second office, by qualification and 
entrance upon its duties, is a vacation of the foiTner office; notice is 

Presumed, and a formal resignation is merely a matter of courtesy, 
he committee apparently did not assent to this doctrine, but it is 
approved by Judge McCrary in his treatise on elections (sec. 243), and 
a similar doctrine was approved by the committee and House in the 
Thirty -eighth Congress. (See report of Mr. Dawes on the military 
appointment of Hon. F. P. Blair, jr., found in volume 8, McKee's com- 
pilation, and curiously omitted from First and Second Baillett.) 
[C. &H., 310-327.] 

The cases of the other members of the Fifteenth Congress mentioned 
in the President's message all coiTesponded to the cases of Herrick and 
Earle, and nothing further seems to have been done about them. 
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SIXTEEHTH CONOEESS, 1819-1821. 

Committee on El^tions, 

Mr. TAYiiOR, Mr. Brown, 

Whitman, Tucker, 

Merrill, ' Six)an, 

Mr. Tarr. 

Cases. 

(1) Bollin C. Mallary vs. Orasmus C. Merrill, Vermont. 

(2) James Guyon vs. Ebenezer Sage, New Yorh. 

(1) Mallary vs. Merrhx. 

Irregularities in returns. Seat given to pethhmer. 

Under the law of Vermont, members were elected on a general 
ticket. The law provided that a record of the vote in each town 
should be made in the town clerk's office, and a certitic*ate of the vote, 
in a prescribed form, should be made out by the presiding officer, 
sealeo, and delivered by him to the representative or the town, or an 
adjoining town, who should deliver it to a canvassing committee to be 
chosen by the general assembly. This committee seems to have had 
judicial as well as ministerial powers, and was required to certify the 
names of the six persons having the highest number of legal votes to 
the governor, who was to issue certificates of election to them. 

According to the votes as counted by the canvassing committee, 
Mr. Merrill was the sixth in order and Mr. Mallary the seventh, and 
the former accordingly held a seat. Mallary contested on the ground 
that he had actually received a majority of the votes cast., which seems 
to have been conceded. The canvassing committee had rejected one 
return because it was not sealed, and another because it was informHlly 
certified; some returns were not presented to the committee through 
the neglect of representatives whose duty it was to have so presented 
them; and in one return, by mistake, the names of certain candidates 
for State officers were inserted as having received the votes for Con- 
gress which were in fact, as shown by the record in the town clerk's 
office, cast for the candidates for Congress. 

The committee, found that no fraud was alleged in the case of the 
unsealed return; that the certificate on the one rejected for informality 
was in sufficient compliance with the law, and that the votes not 
returned or wrongly returned were sufficiently proved by the records 
in the town clerks' offices and should be counted. This would give a 
majority to petitioner, and the committee recommend that he be given 
the seat. After considerable discussion the resolutions presented were 
passed by a vote of 116 to 47, and Mr. Mallary took his seat. 

Appended to the report are arguments by tlie sitting member and 
petitioner. The petitioner contended that an election was complete 
the moment the last vote had been taken, and all that took place there- 
after was merely the ascertainment and proclamation of the result of 
that election. The House, under its power to judge of the election of 
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its members, had the power to ascertain, by whatever evidence it 
chose to admit, how the votes were actually cast, and to count them as 
cast. Previous cases in Congress were discussed as sustaining this 
position. 

The sitting member, in a voluminous replj^, contended that the right 
of the House to judge the elections and returns of its members must 
be exercised in subordination to the State laws prescribing the manner 
of these elections and returns, until such time as Congress should by 
law alter the laws of the States. The only question for the House to 
decide is whether or not these laws have been complied with. The act 
of returning officers in making and transmitting certificates of the 
result is as much the act of the electors as the depositing of the votes; 
and if these officers have neglect^^d in any particular to comply with 
the provisions of the law the voters have lost their votes by their own 
laches, 

IC. &H., 328-348.] 

(2) GuYON vs. Sage. 

The word ''' junior. ^'^ Seat given U) petitioner. 

According to the returns, Ebenezer Sage received 2,085 votes, James 
Guyon, junior, 1,701, and James Guyon, 396. From the testimony of 
the inspectors and clerks of election it appeared that 391 of the votes 
returned for James Guyon were cast for James Guyon, junior. Count- 
ing these for him would give him a majority of 7 votes. Mr. Sage had 
not appeared to claim the seat, and the committee recommended and 
the House voted that Mr. Guyon was entitled to it. 

[C.&H., 348-352.] 
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SEVSNTBXHTH OONGBBSS, 1821-1823. 

CommiMee on Elections. 

Mr. Sloane, Mr. Walworth, 

Edwards, Rodgers, 

Tucker, Smith, 

Mr. Moore. 

Cdses, 

Philip Reed m, Jeremiah Cosden, Maryland. 
_, Cadwallader D. Golden vs. Peter Sharpe, New York, 
3) Matthew Lyon vs, James W. Bates, Arkansas Territory, 

(1) Reed m. Cosden. 

In case of a tie^ the result Twt to he decided hy lot. Double hallots 
and illegal votes. Seat given to petitioner. 

The petitioner and sitting member were returned as recM^ivine an 
equal number of votes, and the governor and council, acting under a 
Maryland law passed in 1790 or 1791, proceeded to determine l>etween 
the candidates, and gave the certificate to Cosden. It is not mentioned 
in the report, but appears from the letter of the sitting member that 
this determination was required to be and was by lot. The committee 
expressed an opinion that the law under which the governor and coun- 
cil acted had been repealed by the act of January 2, 1800, but consid- 
ered it unnecessary to argue this point, as the law in question was 
clearly unconstitutional. The Constitution provides that Representa- 
tives in Congress shall be elected by the people, and if the people fail 
to elect the State executive can have no power to appoint, by lot or 
otherwise. 

Petitioner, however, claimed that there was no tie of the votes as 
cast, but that he had received a majority. In one of the precincts two 
tickets folded together, both containing the name of petitioner, had 
been thrown away by the judges under the statute providing for the 
rejection of double ballots. On completing the count it appeared that 
there were 2 votes less than the number of names on the poll book. 
Considerable testimony of a somewhat conflicting nature was produced 
bearing upon the question whether the tickets in question actually had 
the appearance of having been "deceitfully folded together." It 
appeared that a discrepancy between the number of votes and the 
number of names on the poll book was common, and all of the judges 
seem to have agreed at the time that the ballot was double and should 
be rejected. But the committee determined that it should be counted. 

The sitting member charged that illegal votes had been cast for peti- 
tioner, and tnat he had been credited witnone vote on a ticket containing 
his name and four others with the single designation '^for Congress." 
The committee rejected this latter vote, but expressed a doubt as to 
entering into the question of the qualifications of voters when the elec- 
tion was by ballot. Not wishing to agitate this question, they had 
examined the testimony presented and found it insuflicient. 

The testimony was all somewhat irregularly taken, but, as both par- 
ties showed a disposition to waive matters of form, the comnuttee 
admitted it. Addmg to the votes of petitioner the two votes rejected as 
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a double ballot and deducting the ballot containing five names, he would 
have a majority of 1 vote, and the committee recommended that he be 
given the seat. After some debate in the Committee of the Whole an 
amendment was reported to the resolution of the Committee on Elec- 
tions inserting the word " not," so as to give the seat to neither party. 
The amendment was agreed to in the House by a vote of 73 to 71. A 
few days later the resolution declaring the sitting member not entitled 
to the seat was passed. After several other motions had been made 
and defeated, the question being on the resolution as amended, declar- 
ing petitioner 7iot entitled to the seat, there appeared yeas 74, nays 75. 

The Speaker (Mr. P. P. Barbour) voted in the affirmative, thereby 
making an equal division: and so, under the rule which declares that 
in " all cases of ballot the Speaker shall vote, in other cases he shall not 
vote, unless the House be equally divided, or unless his vote, if given 
to the minority, will make the division eaual, and, in case of such 
equal division, the question shall be lost," ne decided that the resolu- 
tion was lost, and, as a necessary consequence thereof, that the con- 
verse of the proposition contained in the said resolution was affirmed, 
to wit, "that Philip Reed is entitled to a seat in this House." This 
decision being appealed from was overruled by the House, but a reso- 
lution was immediately passed by a vote of 82 to 77 giving the seat to 
Mr. Reed. 

[C. &H., 353-369.] 

(2) Golden va, Sharpe. 
Mistakes in returns correct^^ and seat given to petitioner. 

According to the returns, Peter Sharpe had received 3,369 votes, 
Cadwallader D. Golden 3,339, Gadwallader D. Colder 220, and Gad- 
wallader Golden 395. Mr. Sharpe had presumably received the cer- 
tificate, but had not appeared to claim the seat nor resist the claim of 
Mr. Golden. The clerks of the counties in which the votes were cred- 
ited to Gadwallader D. Colder and Gadwallader Golden testified that 
they had been returned by the precinct inspectors as cast for Gadwal- 
lader D. Golden, and had been wrongly returned to the governor by 
mistakes in making out the county transcripts. The committee rec- 
ommended, and the House decided, that Mr. Golden was entitled to 
the seat. 

[G. &H., 369-371.] 

(3) Lyon m. Bates. 

No testimojiy jmxluced. Case dismimed. 

The petitioner contested the seat on the ground that a number of 
the county returns were irregular and that large numbers of illegal 
votes had been cast. He asserted that he had applied to the acting 
governor and secretary of the Territory for permission to inspect the 
returns, or for copies of them, but both these requests had been 
refused; and as there was no law of the Territory whereby he could 
compel the attendance of witnesses to testify in the case, he waived 
what he considered his just right, and asked that a new election take 
place. The committee reported, that inasmuch as the petitioner had 
presented no testimony whatever in supfM^rt of his memorial, the com- 
mittee ought to be discharged from further consideration of the case, 
and the House concurred. 

[G. & H., 372.] 
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EIGHTEENTH C0N0RES8, 1823^1825. 

Committee on KlectUmH, 

Mr. Sloane, Mr. Standifer, 

Ball, Mallary, 

TucTKER, South Carolina, Thompson, Kentucky, 

Mr. Hall, North Carolina. 



Ciuea, 

Parmenio Adams vs, Isaac Wilson, New York, 

John Biddle ^nv. Grabriel Richard, Michigan Territory. 

3) Sundry electors m. John Bailey, MiU^dchxmdtH. 

|4) John t^orsyth, Georgia. 

(1) Adams vh. Wilson. 



(1)1 

(2).: 



MistaJces in returns^ double hallots^ erased hdlot. Seat given to peti- 
tioner. 

According to the returns, Isaac Wilson had received 2,093 votes 
and Parmenio Adams 2,077. The petitioner rested his claim entirely 
on the claim that in the town of China, by mistake of the returning 
oflBcers, both candidates had been returned as receiving 67 votes, when 
the vote in fact was 67 for the petitioner and 45 for the sitting mem- 
ber. The sitting member claimed that the evidence did not fully estab- 
lish this mistake, but s^^ems pmcticall^ to have conceded it, and sot up 
counter claims, viz: That a similar mistake of 5 vot(>s in favor of peti- 
tioner had occurred in the town of Attica; that a Imllot containing the 
printed name of sitting member struck through with one stroke of the 
pen but perfectly legible, had been considerea a blank by the officers of 
election, and that 6 votes for him rejected on the ground of IxMng 
folded together should not have been rejected. The committi^e found 
the charges of mistakes in the returns on both sides proved, which 
would leave a majority of 1 vote for petitioner. The judges of election 
who had the folded ballots and the erased one l>efore them were much 
better judges of their condition than any other body could be from a 
mere description, and the committee were not inclined to overturn 
their decision. This leaving a majority of 1 for petitioner, the com- 
mittee recommended that he oe given the seat, in which conclusion the 
House after full discussion concurred, by a vote of 116 to 85. 

The testimony, with statements of both parties, is printed with the 
report. The mistakes in returns are proved l)v the recollections of 
the officers, in one case aided by a written memorandum taken down 
at the time; but circumstances are shown which make it clear that such 
mistakes might easily have occurred. The fact is brought out that in 
the two towns where folded ballots were rejected, if each of the folded 
ballots had been counted as one vote, the number of votes would have 
corresponded to the number of names on the poll lists. On the other 
hand, an attempt is made to prove that they might have slipped 
together in the box, and that discrepancies between the ballots and 
the number of names on the poll list were not uncommon. 
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The ballot rejected as a blank contained no other name or writing, 
and it was the opinion of the board that the person who cast it "did 
not intend to have it count." If it were counted the number of votes 
and of names on the poll list would correspond. One of the clerks of 
the election, a brother-in-law of the sitting member, had contended 
that it should be counted. The testimony develops no other details of 
importance. 

[C. & H., 373-406.J 

(2) BiDDLE vii. Richard. 

Legality of naturalization. Length of (dtisenshij) rexpxired in Mich- 
igan. Sitti7ig vwniher retaimd the seat. 

The sitting member, who was \yoYi\ in France, but had lived in the 
United States since 1792, was naturalized by the court of Wayne 
County, in the Territory of Michigan, less than a year before his elec- 
tion to Congress. His election was contested on the grounds (1) that 
the court before which he was naturalized had no authority to confer 
naturalization, and he was consecmently still an alien, and (2) that even 
if the naturalization were legal ne could. not hold office under it in 
Michigan until he had been one year a citizen. 

The act of Congress of April 14, 1802, had provided that aliens might 
be admitted to citizenship by the '^supreme, superior, district, or cir- 
cuit court of some one or the States, or of the Territorial jurisdictions 
of the United States, or a circuit or district court of the United States." 
A later section of the same a<^'t declared — 

That every court of record, in any individual State, having common-law juriedic- 
tion, and a seal, and clerk or proth'onotary, shall be oornddered as a district court 
within the meaning of this act. 

The petitioner contended that the court of Wayne County was not 
a district court, and being in a Territory and not '4n any individual 
State," could not be considered a district court under the last-quoted 
section. The committee held this section to be merely declaratory of 
what should be considered a district court, and the court in question 
coming within the description, exce})t in being in a Territory instead 
of a State, was authorized to grant naturalization. 

As to the second auestion, the law provided that every free white 
male citizen of said Territory, above the age of 21 years, who shall 
have resided therein one year next preceding the election, ^'should be 
entitled to vote for Delegate te Congress." A subsequent law provided 
that anyone ciualitied to vote for Delegate to Congress should be eligi- 
ble to any office in the Territory. Without deciding the question 
whether the office of Delegate to Congress wiis an office in the Terri- 
tory, the connnitt<H> concluded that the law only required a renidimee 
of one year with citizenship at the time of the election. 

The petitioner was subsexiuently given leave by the House to with- 
draw his papers, thereby confirming the sitting meml)er in his seat. 

rC. &H., 407-410.] 

(8) Bailey. 

Mtanhuj of the word '^ inh/iJjitant.^'' S*at ra<'atr(L 

The sittingmember when electi»d was and for six years had been a clerk 
in the State Department in Washingten. His election was contested by 
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a petition from seventeen citizens of Massachusetts, on the ground that 
he was not at the time of his election an inhabitant of the State within 
the meaning of the Constitution. The petitioners presented no testi- 
mony, but testimony was procured by the committee, under authority 
of a resolution reported from the committee and passed by the House. 
It appeared that Mr. Bailey had been appointed a clerk in the State 
Department on October 1, 1817, and nad held his position until 
October 21, 1823, when he resigned it. On SeptemtHer 8, 1823, he 
had been elected to Congress from the district in Massachusetts from 
which he was appointed, and to which he claimed it was his intention 
to return. While in Washington he had lived in a public hotel until 
about a year previous to his election, when he had married in the city 
and had since resided with his wife's mother. During the time he 
was in the city he had exercised none of the political privileges of 
residents of the District of Columbia^ and it seems to have been con- 
ceded that his residence here was ammo revertendi. 

The committee presented an elaborate report, holding that there is a 
marked difference between the words "inhabitant" and ''citizen," 
and that Mr. Bailey could not be considered an inhabitant of Massa- 
chusetts. It was argued, from the presence of a strong States rights 
partv in the constitutional convention, and their reluctance to concede 
anytliing to the other parties, that the word inhabitant, as used in the 
Constitution, is to be strictly construed. The danger that Congress 
would be filled with persons whose habits had made them strongly 
under Executive influence was doubtless one of the reasons for the 
insertion of this provision. The word in the earlier drafts of the 
Constitution was ''resident," but "inhabitant" was substituted as a 
stronger term. The word inhabitant is first defined by the committee 
as comprehending those who " should be hoiia fide members of the 
State, subject to all the requisitions of its laws, and entitled to all the 
privileges and advantages which they confer." It is thus distinguished 
from the word citizen: 

The word inhabitant comprehends a simple fact — locality of existence; that of 
citizen — a combination of civil privileges, some of which may l)e enjoyed in any of 
the States of the Union, The word citizen may prooerly tie construed to mean a 
member of a political society; and although he might be absent for years, and cease 
to l)e an inhabitant of its territory, his ri^ts of citizenship may not be thereby for- 
feited, but may be resumed whenever he may choose to return. 

The case of ministers of the United States representing the Govern- 
ment at foreign courts presents no analogy, for by international law 
the ministers carry witn them the sovereignty of the government to 
which they belong; Pei*sons in the employ of the United States 
withiq its limits are not in an analogous situation, and may acquire 
inhabitancy in the District of Columbia in the same way as in any of 
the States. 

The resolution appended to the report, after a long debate in the 
Committee of the Whole, passed that oody by a vote of 105 to 55, and 
l)eing reported to the House, passed by a vote of 125 to 55; so the seat 
became vacant. 

The ar^ment of Mr. Bailey, submitted to the committee, and the 
speeches m the House and Committee of the Whole, contain an elaborate 
discussion of both sides of the question. Against the report it was 
urged that the whole question was one of intention^ that the temporary 
presence of Mr. Bailey in Washington, however long continued, did 

H. Doc. 510 6 
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not operate a loss of his inhabitancy in Majssachusetts, so long as he 
retained his intention to return. A liberal construction of the mean- 
ing of the Constitution is called for, not only by the character of our 
institutions, and especially the peculiar nature of the District of 
Columbia, but also by the fact that in this case it will operate to carry 
out instead of to defeat the expressed will of the people. 

The case of foreign ministers was claimed to be analogous, in its 
essentials, to the present case, for the privileges of the minister in the 
country to which ne is accredited are the result of international law, 
which apply only so long as he is out of his own country. If inhabi- 
tancy, in the words of the committee, merely "comprehends the simple 
fact, locality of existence" it is impossible that the principles of inter- 
national law should give locality of existence in one of the States of 
the Union to a person actually outside of it. If locality of existence 
constituted inhabitancy, a person happening to be in a State on the 
day of election might be returned from it, in express opposition to the 
puipose which it is claimed this clause of the Constitution was intended 
to carrv out. 

On the other hand, besides an elaboration of the arguments of the 
report, it was contended that if the District of Colmnbia were entitled 
to a delegate in Congress, Mr. Bailey would be eligible to the position, 
and hence could not be eligible to a similar position from Massachusetts. 

[C. & H., 411-496.] 

(4) Forsyth. 

Mesidence as United States minister at a foreign court no disqualifi- 
cation. Sitting member retained the seat, 

Mr. Bailey, the sitting member in the preceding case, introduced a 
resolution requiring the Committee on Elections to report whether any 
other members of the House were not, at the time of their election, 
inhabitants of the States from which they were returned, defending 
his resolution on the ground that if mere being in a place constituted 
inhabitancy, foreign ministers could be no exception to the rule. The 
resolution was passed, and the committee reported that Mr. Forsyth 
had been elected to Congress while acting in the capacitv of minister 
to Spain. He had resigned the latter oflfce before March 4. 

The committee are of opinion that there is nothing in Mr. Forsyth's case which 
disauaHfies him from holding a seat in this House, 'fiie capacity in which he acted 
excludes the idea that, by the i)erformance of his duty abroad, he ceased to be an 
inhabitant of the United States; and, if so, inasmuch as he has no inhabitancy in any 
other part of the Union than Georgia, he must be considered as in the same situation 
as before the acceptance of the appointment. The committee respectfully ask leave 
to be discharged from the further consideration of the subject referred to them. 

The report was committed to the same Committee of the Whole to 
which Mr. Bailey's case was committed, and after the decision of the 
latter case the committee was discharged from further consideration, 
thus confirming the right of Mr. Forsyth to his seat. 

[C. &H., 497-500.] 
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HIHETEBHTH CONOEESS, 1825-1827. 

Committee on Elections, 

Mr. Sloan, Mr. Hoffman, 
Hayden, Powell, 

Tucker, South Carolina, Bryan, 

Mr. Phelps. 

Cases. 

(1) Daniel Huffunin vs. Egbert Ten Eyck, New York. 

(2) John Biddle and Gabriel Richard vs. Austin E. Wing, Michigan 
Territory. 

(3) Sundry citizens vs. John Sergeant, Ptiinsylvania. 

(1) HutiUNiN m. Ten Eyck. 

Tfte word '*'' jwiiior''^ omitted. Seat given to petitioner. 

Accoi-ding to the returns, Daniel Hugunin, jr., had received 5,188 
votes; Egbert Ten Eyck, 5,484, and Daniel Hugunin, 470. Of the votes 
returned for Daniel Hugunin, 412 were proved to have been cast for 
Daniel Hugunin, jr., and this giving him a majority of 116 votes, the 
comniittee reconamended that he be given the seat. The resolutions 
passed without opposition. 

[C. H. 601-503.J 

(2) Biddle and Richard vs. Wing. 

Intiiitidation^ irreg^clarities^ and illegal voting. Sitting delegajte 
retained the seat. 

Of the votes cast at the election, John Biddle had 732, Austin E. 
Wing 732, and Gabriel Richard 710, but certain votes had been rejected 
by the inspectors, so that the vote as returned to the Territorial board 
of canvassers was: Biddle, 731; Wing, 724, and Richard, 710. Before 
the Territorial board of canvassers Mr. Wing objected to the counting 
of certain votes given at the Sault de Ste. Marie, on the ground of ille- 

Slitv, and presented affidavits to sustain his charge. After several 
ys argument the board decided to receive testnnony, and, at the 
request of Mr. Biddle, adjourned to give him time to procure rebutting 
testimony. When the board reconvened it examined the ex parte 
testimony thus collected by both, and decided the votes illegal. They 
were chiefly for Mr. Biddle, and being rejected, gave the majority to 
Mr. Wing, to whom the certificate was given. The committee were 
unanimous in their opinion that in this proceeding the board had 
exceeded their powers, and that they ought to have adjudged the cer- 
tificate to Mr. Biddle. But the committee held that this was no reason 
for giving him the seat in advance of a full determination of the case 
on ite merits. An error had been committed to the prejudice of Mr. 
Biddle in the unauthorized assumption of jurisdiction by the board of 
canvassers, but the committee would not presume that equally impor- 
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tant errors to the prejudice of other candidates had not been com- 
mitted by the same or other otficers, and as the House has jurisdiction 
over the whole matter, with power to correct the mistakes of all 
officers, the right to the seat can not be settled until the whole case 
has been examined. 

As the case came before the committe'3 both Mr. Biddle and Mr. 
Richard claimed the seat held by Mr. Wing. The claim of Mr. 
Richard was based not on any allegation that he had actually received 
the greatest number of votes, but on the claim that he would have 
received the greatest number had not his friends, at the election held in 
Detroit, been intimidated from voting by the interference of deputy 
sheriffs and constables. The committee were unanimous in reporting 
advei-sely to the claim of Mr. Richard. 

The committee are of opinion that the duty assigned to them does not impose on 
them an examination of tne causes which may have prevented any candidate from 
getting a suflScient number of votes to entitle him to the seat. They consider that 
it is only required of them to ascertain who had the greatest number of legal votes 
actually given at the election. An election is the act of selecting, on the psSt of the 
electors, a person for an office of trust. The inspectors of election are constituted 
judges of the qualifications of the electors, and exercise, from necessity, a discretionaiy 
power; if they err and reject a legal vote,^ or an elector, from any cause, should fail 
m presenting his vote for their reception, the nature of the case precludes it from 
entering into the consideration of the general result of the election; unless, indeed, 
corruption should appear, suflScient to destroy all confidence in the purity and fair- 
ness of the whole proceedings. It is properly a proceeding between those officers 
and the injured party. * * * In case of the application of the contrary doctrine, 
the greatest uncertamty must necessarily prevail, and should it be established, it 
would be placing in the hands of a few riotous individuals the power of defeating any 
election whatever. The law appoints a particular time and place for the expression 
of the public voice; when that time is past, it is too late to inquire who did not vote, 
or the reasons why. 

But in justice to the citizens of Detroit the committee presented a brief 
statement of facts, showing that the election was held under circum- 
stances which made disturbances almost inevitable, and that although 
the friends of Mr. Richard alone entered complaint, it was by no means 
certain that the attention of the sheriff and constal)les in preserving 
order was directed entirely to them; indeed, the fact that they were 
nearly as numerous as the other two parties combined made it improb- 
able that any serious intimidation could have been practiced on them. 

The committee being unanimous in the opinion that Mr. Richard 
was not elected, the question remained between Messrs. Biddle and 
Wing, on which latter question they were not unanunous, though 
what the conclusions of the minority were does not appear. 

The testimony was, in part at least, that on whicn the Territorial 
board of canvassers had acted. It was all taken exparte^ but the com- 
mittee were of opinion that inasmuch as Mr. Biddle had procured ex 
parte testimony to rebut that produced by Mr. Wing, he could not be 
neard to object to the introduction of such testimony. 

First counting for the respective candidates the votes improperly 
rejected by the inspectors, it appeared that the vote as it should have 
been returned and canvassed wa.s: Biddle, 732; Wing, 728; Richard, 
722. To overcome the plurality thus shown for Mr. Biddle, Mr. Wing 
alleged that of the 61 votes cast at the Sault de Ste. Marie 51 were 

* But the committee in this ca.se seem to have overruled themselves, so far as the 
rejection of legal votes is concerned, by receiving testimony as to votes rejected by 
the inspectors, and counting such as the testimony showed ou^ht to have been 
received. 



Digitized by VjOOQIC 



NINETEENTH CONGRESS. 85 

illegal, never having paid the county or Territorial tax required by 
law as a qualification for voting. Twelve of these illegal votes were 
also claimed to be illegal because the voters were soldiers discharged 
from the United States Army less than a year before the election, 
3 because the voters were aliens, and 3 because of nonresidence. Ten 
also were said to be cast by half-breed Indians. 

The committee found all the charges to be sustained exc<»pt that in 
regard to the Indians. The 51 voters whose qualification w^as attacked 
on the ground of nonpayment of taxes did not appear on any tax list 
and had never paid a tax in money, but had turned out a few days 
before the election and voluntarily worked a road never established 
by law. This the committee held was not a payment of taxes. The 
soldiers had been long quartered in the Territorv, but had been dis- 
charged less than r. year l)efore the election, and their residence could 
not have begun until their discharge. 

Ten half-breed Indians were proved to have voted. As to them the 
committee said: 

With respect to the first class the committee are sensible that it presents a question 
very delicate and important. In deciding on it they would be governed oy two 
lactfl — the mode of life and the society to which the party, bv his own voluntary act, 
attaches himself. If, by his manner of living and place of abode, he was assimilated 
to and associated with the great body of the civilized community; had never 
belonged to any tribe of Indians, as a member of their community, and being pos- 
seseed of the omer necessary qualifications, no good reason is perceived against such 
a person being considered as a (qualified elector.* But, on the other hand, if he 
belongs to any of the tribes of Indians, or, being an outcast, uncivilized in his deport- 
ment, and not approaching the manners of other citizens, it would be a prostitution 
of the character of an American citizen to attempt to clothe such a person with it. 

The testimony in regard to these Indians being conflicting, the com- 
mittee did not decide me question of their qualifications. 

Taking the view of the question most favorable to Mr. Biddle, and 
deducting from his vote only the votes of discharged soldiers, aliens, 
and nonresidents, there was still a majority of 11 for Mr. Wing, and 
the committee recommended that he be confirmed in his seat. * The 
case was discussed one day, but no vote was taken in the House, so the 
sitting member retained his seat. 

[C. &H., 504-515.] 

(3) Sergeant. 

Power of candidates to loai/ve rights mider a tie election. Sitting 
member retai/ned the seai. 

At the regular election the result was a tie. The governor, not con- 
sidering that he could call a new election without a relinquisnment by 
both candidates of their claims under the first election, waited until 
the receipt of letters from both candidates relinquishing their claims. 
He then proclaimed a second election, at which Mr. Sergeant was 
elected. A petition was presented alleging that from certain votes 
found in the coroner's and other boxes for Henry Horn it appeared 
that the intention of a plurality of the electors was to choose Henry 
Horn at the first election. No testimony accompanied the memorial, 
and in answer to requests from the committee the only testimony pre- 

^Thifl under a law providing that "every free white male citizen" possessing cer- 
tain qualifications should be entitled to vote. 
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sented was taken ey^ parte and apparent!}' without notice. These depo- 
sitions the committee considerea "entirely insufficient to invalidate the 
rights of the sitting member;" and they moreover did not consider it 
necessary to investigate the rights of tne parties under the first elec- 
tion, *' because, whatever these rights were, thev have been voluntarily 
relinquished." They presented a resolution declaring Mr. Sergeant 
entitled to his seat, which was passed without debate or division. 
[C. &H., 516,577.] 
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TWEHTIETH C0HGEE8S, 1827-1829. 

Committee on Elections, 



Mr. Sloa: e, Mr. Claiborne, 

Anderson, Phelps, 

Alston, Stower, 

Mr. "T^jcker, South Carolina. 

There were no cases in the Twentieth Congress. 



TWEHTT-FIEST C0H0EEB8, 1829-1831. 

Comm^ittee on Elections, 

Mr. AusTON, South Carolina, Mr. Johnson, Tennessee, 

Tucker, Beekman, 

Claiborne, Colman. 

Cdses, 

Silas Wright, junior, vs. George Fisher, New York, 
George Loyall vs. Thomas Newton, Virginia. 

S) Thomas D. Arnold vs. Pryor Lea, Tenne^ssee. 

A) Beuel Washburn vs. James W. Kipley, Maine. 

(1) Wright vs. Fisher. 






Mistakes in returns^ and omission of the word ^'^ junior. ^"^ Seat given 
to petitioner. 

Report by Mr. Alston. 

According to the returns George Fisher received 8,939 votes, and 
Silas Wright, junior, 8,932, but a number of votes cast for Silas 
Wright, junior, were returned, by mistake of the inspectors, as cast 
for Silas Wright, and in two returns the votes cast for Wriffht were 
omitted by mistake. The committee corrected these mistakes, and 
recommended that the seat be given to petitioner. The resolution 
was passed, but Mr. Wright did not appear to take the seat, and some 
time later resigned it. 

[C. & H., 518, 619.] 

(2) LoYALL VS. Newton. 

Power of mayors of cities in Virginia to adjourn ths 'poll. Illegal 
votes. Seat given to petitioner. 

Report by Mr. Alston. 

According to the returns the vote was: Loyall, 935; Newton, 948; 
majoritv for Newton, 13. Loyall contested on the ground of illegal 
votes, alleging that 184 votes had been cast for the sitting member by 
persons not qualified under the laws of Virginia. Newton replied by 
charging that 384 votes of unqualified i)erson8 had been cast for 
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petitioner, and that all the votes, being 93 for Loyall and 59 for New- 
ton, east in the city of Norfolk on the second and third days of the 
election were illegal. The election had been adjourned by the mayor, 
and it was contended that by the laws of Virginia the mayoi'? of cities 
did not have the power possessed by sheriffs of counties to adjourn 
the poll, and in any case, the contingencies under which a sneriff 
might adjourn the poll did not exist. 

The committee were of the opinion that the adjournment in Norfolk 
was legal, and that of the 184 votes charged as illegal by petitioner 
the charges were sustained as to 93, and of the »*^84 votes charged as 
illegal by the sitting member the charges were sustained as to 50. 
This would leave a majority for petitioner of 30 votes. 

To reach this result the rules adopted in Porterfield vs. McCoy were 
applied. The oath of the voter, or his friends, was permitted to 
establish the fact of his naturalization, or possession or a freehold. 
The committee were of the opinion that this was not in accordance 
with the rule of law that the best evidence the case admits of should 
be required, but if this rule should be applied, and only documentary 
evidence of naturalization or title received, the case of sitting mem- 
ber would be still worse. Under this strict rule 113 of the exceptions 
of petitioner and only 42 of those of sitting member would be sus- 
tained, leaving petitioner a majority of 58. 

All the testimony taken by petitioner was excepted to on the ground 
that it was not legally taken. There was no law of Congress in force 
providing a method of taking testimony, and the petitioner had pro- 
ceeded alter the method prescribed for contests for seats in the gen- 
eral assembly of Vir^nia as being the most nearly analogous case. 
He had had a commission appointed by the courts, consisting of three 
justices of the peace or notaries public. He gave notice to tne sitting 
member to attend, specifying the names of the voters attacked and the 
objection to each. The sitting memberref used to attend on the ground 
that the commission had no authority of law. The sitting member 
likewise gave the petitioner due notice, specifying the names of voters 
attacked and the charges, and took his testimony before two justices 
of the peace. The petitioner, being absent as a member of the con- 
stitutional convention, did not attend. The petitioner presented cer- 
tified copies of the land list«!, the sitting member the parol testimony 
of persons who had examined the lists. The committee received the 
testimony of both parties, as the officers taking it in each case were 
authorized to administer oaths, and it was taken on due notice. 

After being much debated, a motion to recommit the report to the 
Committee on Elections was defeated by a call for the previous ques- 
tion, and the resolution presented by the committee, declaring Mr. 
Loyall entitled to the seat, was passed by a vote of 97 to 84. Mr. 
Loyall took the seat the next day. 

In the letters of the sitting member presented to the committee, and 
in the debate, all the questions involved were elaborately argued. 
There was no law of Virginia expressly empowering the mayore of 
cities to adjourn an election. In the counties the sheriffs presided, and 
were given the power, in certain contingencies, to adjourn the poll, 
through not more than four days. In cities the election was to be 
presided over by the mayor, in several statutes in regard to the 
conduct of elections the sheriffs and mayors were both mentioned, and 
similar provisions made in regard to both. From this it was argued 
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that it had been intended to give the mayors all the powers possessed 
by the sheriffs, including that of adjourning the i>oll, and the com- 
mittee seems to have so decided. But it was objected that so impor- 
tant a power as this could not be granted except by express delegation; 
that the circumstances which rendered it necessary in the counties did 
not exist in cities, and that it was a power which no mayor before had 
assumed to exercise. As to whether the contingency of there being 
more voters present than could be polled had o<x*un-ed, the evidence 
was conflicting. The opening of the election had been considerably 
delaved (until 2 p. m.) by speeches by the candidates; persons appeared 
as the polls were closing, asking to vote, and a considerable number 
of votes was cast on the two succeeding days. 

Upon the question of illegal votes a neated discussion took place in 
which the fairness of the cx)ramittee was attacked, because they had 
merely announced the number of votes decided as illegal on each side, 
and had not presented any list of their names or brief of the testimony. 
The testimony was so voluminous and confused (it covered 800 pages) 
that no member could be expected to make anything out of it without 
some aid from the conunittee, and the fact that tne committee had 
sustained about one-half of the exceptions of Mr. Loyall and only 
about one-sixth of those of Mr. Newton was suflBcient ground for ask- 
ing at least that they give their reasons in each indiviaual case. The 
committee were not unanimous in their report, though what the posi- 
tion and arguments of the minority were can only be inferred from 
the debate. 

[C. & H. 520-600.] 

(3) Arnold vs. Lea. 

Fraud and irregularities. Sitting member 7*et<iined tJie seat. 

Report by Mr. Alston. 

In nis memorial to the House the specifications of petitioner were: 

That perjury and subomation of perjury were resorted to; that bribery, direct and 
indirect, were resorted to, and, in short, to insure the defeat of your memorialist, 
the laws of Tennessee, which prescribe in a special manner the mode of holding 
dections, were completely prostituted and trampled under foot by the official authori- 
ties who conductea the election, and their o^n partial, prejudiced, and malignant 
passions substituted in place of the laws of the land. 

The petitioner announced his belief that if the election had been 
legally conducted he would have been elected, but asked only that the 
seat be declared vacant. The specifications in the^ notice of petitioner 
to sitting member were: 

1. Because the laws of this State, which prescribe the mode of holding elections, 
have been most flagrantly violated on the days of election by the official authorities 
who conducted the election. 2. A vast number of illegal and spurious votes have 
been given for you in the election without as well as with the connivance of the offi- 
cial authorities employed in holding the election. 3. Perjury and subornation of 
peijury have been employed to give you your boasted majority of 217. 4. Bril>ery, 
It is believed, has been employed to insure your success. (See p 3, documents 
printed with report 32, Twenty-first Congress. ) 

In spite of these manifestly insufficient allegations the committee 

"chose to go into an examination of the documents submitted to them." 

The specific charges as brought out by the evidence were: 

(1) That at Tazewell, Claiborne County, all the officers of election 

were partisans of the sitting member; that after the polls were closed 
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on the evening of the first day the inspectors sealed up the box, and 
instead of taking charge of it, as the law required, turned it over to 
the sheriflf, who locked it up in a trunk in a store, where it had been 
customary to keep it. On learning of this the friends' of petitioner 
complained, but, the inspectors havmg dispersed, the sheriff declined 
to interfere further with the box. The next morning the trunk was 
unlocked by the sheriff in the presence of one of the inspectors and an 
elector, and the box showed no appearance of injury. To avoid sus- 
picion the votes taken the second oay were deposited in a separate })ox. 
When the ballots were counted they corresponded in number to the 
names on the poll list, and the petitioner was found to have received a 
majority of 142 votes in the first day's box, and of 14 votes in the other. 

(2) In the precinct of Berry's, Claiborne County, a large gourd was 
used as a box; on the evening of the first day it was stopped and tied 
with a handkerchief and taken charge of by one of the inspectors, who 
locked it in his house over night. There was no evidence of fraud, and 
the oflScers of election were proved to be men of good character. 

(3) In Knoxville, a witness swore that he heard Isaac Jonas say that 
he had been hired to vote for sitting member. Another witness swore 
that two years before the election he had heard the grandmother of 
Eli Hill say that he was sixteen years old. Hill swore to the officers 
of election that he was of age. 

(4) At McGinniss's, the officers of election were not sworn. A 
majority of them were in favor of petitioner, and he received a large 
majority of the votes. 

(5) At Tazewell the inspectors had deducted a few votes as illegal, 
but more from Lea than from Arnold. 

(6) At McFarlands the officers of election were distantly related to 
the sitting member. The box was kept over night in the sheriff's 
house. One of the inspectors remainea in the house with it, and tlie 
key was taken home by another inspector. 

(7) At Unitia one of the inspectors was a justice of the peace, and 
he swore the other officers and nimself . The box was locked up in a 
store over night. 

The irregularities detailed in the first, second, fifth, sixth, and 
seventh counts above the committee found to be insufficient to over- 
throw the returns, the election having been honestly conducted by 
qualified officers according to the spirit, if not the letter, of the law. 
The evidence in regard to the third charge is inadmissible and insuf- 
ficient. The fact that the officers of election at McCxinniss' (fourth 
charge) were not sworn would not vitiate the whole election, and the 
committee did not decide whether the precinct election was vitiated or 
not, as it would not affect the result. 

The committee have not discovered the slightest ground for the imputation of 
"perjury^" or " 8ulK)rnation of perjury,** **briber^, either direct or indirect," or 
"corruption," or any 8i)ecie8 of fraud 'whatever, either to the officers holding the 
election or the voters, and that a full and fair expression of public opinion has l)een 
obtainetl. The committee are therefore unanimously of the opinion that the seat of 
Pry or Lea ought not to lie vacated. 

Against the petitioner it was proved that he had loaned his horse to 
a nnnor to go to another precinct and vote, his vote having been 
refused at his home precinct. 

Certain printed papers, appearing to be campaign documents, were 
excluded by the committee on the grounds that uiey had no connec- 
tion with the case, and that there was no evidence of their publication 
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and no notice to the sitting menilxir of an intention to use them as 
evidence. 

In the course of the hearing before the committee there was such 
an exhibition of feeling between the parties that they were required 
to present their arguments in writing. Similar heat was exhibited by 
both parties in the debate, and it was explained by the petitioner that 
they *'' were not upon terais even of common civilit3\'' 

It was ordered by the House that all the written testimony of both 
parties should be printed, with such of the printed documents as should 
be selected by either party, and adjudged by the Conmiittee on the 
Judiciary *^ to be in any wise applicable to the case before the House." 

The Committee on the Judiciary reported that all the dociunents 
were wholly irrelevant, and they were not printed. 

After several days discussion in the Committee of the Whole and in 
the House, the resolutions presented by the Committee on Elections 
were passed by a vote of 149 to 20, and the sitting member was accord- 
ingly confimied in his seat. 

The speeches made in the House by Mr. Arnold and Mr. Lea are 
very long, but deal almost entirely with personalities, and the docu- 
ments declared irrevelant by the Committees on Elections and the Judi- 
ciary. These documents were campaign circulai's charging bribery 
against Mr. White, United States Senator from Tennessee, and impli- 
cating Mr. Lea as his agent. It is unnecessary to outline the ar^- 
ment upon them. As to the issues of the case, Mr. Arnold's contention 
was that any violation of the laws of Tennessee by the election officers 
should vitiate an election, and that the irregularities in this case were 
such as indicated fraud. Mr. Lea contended that the irregularities 
were of form only, that fraud could not be presumed, and that there 
was nothing in the evidence to prove it, but rather everything tended 
the other way. Mr. Ellsworth announced the true principle of deci- 
sion to be, whether the elector's had complied with tne law, and what 
was the result of their vote. If the electors had complied with the 
law, no irregularity on the part of the officers charged with the elec- 
tion and returns should defeat their choice, if by any means that choice 
could be ascertained. 

Mr. Hunting^n delivered an elaborate le^l argument to show that 
the irregularities proved were sufficient to vitiate the election. [C. & H, , 
601-678.] 

(4) Wasiiburn ?w. Ripley. 

Where a majority vote is required for a choice^ votes for caixdidates 
for other offices^ evidently placed in the CongreJisiorml box hy rnhtake^ 
are nevertheUss to he counted in reckoning the whole numhei' of votes of 
which a majorit/y is necessary. Decision infmnyr of sittimj mewhet\ 

Report by Mr. Alston. 

Under the laws of Maine a majority of all the votes cast was neces- 
sary to a choice, and if no candidate received a majority at the first 
election it was the duty of the governor and council to order a new 
election. At the first election, held on the second Monday in September, 
1828, Reuel Washburn received 2,495 votes, and James W. Ripley, 
2,180, but scattering votes were returned sufficient to make the whole 
vote 4,994. Washburn had thus 2 votes less than were necessary 
for a choice, and a new election was ordered at which Ripley was 
elected. 
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Washburn contested on the ground that most of the persons for 
whom scattering votes were returned were candidates for other offices, 
some of them were ineligible to Congress, and the votes for all of them 
put in the C/Ongressional box were evidently so placed by mistake. 
He proved that in one precinct a ballot containing the names of two 
candidates for the State senate was placed in the Congressional box 
by mistake, and the voter, discovering his mistake, requested to have 
it changed, but the selectmen refused nim pennission and counted the 
ticket as 2 votes. A majority of the cx)mmittee were in favor of 
counting it as 1 vote, a minority in fav^or of not counting it at all. 
In another precinct it was charged that a ballot containing tni'ce names 
was similarly deposited and counted, but the proof did not satisfy a 
majority of the committee. It was also proved that a vote intended 
to be cast for petitioner for Representative in Congress was by mis- 
take put into the box for the election of State senator. As to this 
ballot and the ballots in the Congressional box alleged to have been 
placed there by mistake, the committee were ununhriously of the 
opinion— 

That when the votes are taken by ballot and separate boxes used, after they are 
deposited in the box it is not competent or proper for the voter or selectmen to alter 
or change the ballot as delivered into the boxes, and that the intention of the voter 
is to be ascertained alone from the box in which his ticket is depMDsited, and that the 
seU'ctmeii conducting the elections at the places above specified acted correctly in 
making out their return to the governor and council of all the ballots they found in 
the box which was used for the reception of tickets for a member of CJongress, and 
in refusing to count the votes they found in other boxes with the name of Washburn 
on it and adding them to his list of votes given for him as a member to Congress. 
The adoption of any other rule would be fraught with danger to the purity of the 
elective franchise. 

This whether the persons whose names were on such ballots would 
have been eligible to Congress or not. 

The sitting member insisted that, inasmuch as the whole matter had 
been referred to the people by the governor and council, it was incom- 
petent for the House to go behind the last election. A majority of 
the committee overruled this objection. 

It was further insisted that Mr. Washburn had waived any rights 
he might have had under the first election by ac*oepting the office of 
one of the counselors of the State of Maine, from which office, by the 
constitution of Maine, a member of Congress was disqualified. He 
had accepted this office in January, 1829, and resigned it in February, 
and as the term of service as a Member of Congress, to which he 
claimed to have been elected in September, did not commence until 
March 4, 1829, a majority of the committee were of the opinion that 
any rights .he may have had were not destroyed. 

The whole number of votes cast being 4,994, necessary to a choice 
2,497; if the double ballot counted as 2 votes be counted as one, the 
number of votes cast would be 4,993, necessary to a choice still 2,497. 
But if the fact of a ballot with three names on it having been counted 
be taken as proved, then 2 more votes will have to be deducted from 
the total number, and 2,496 votes will be necessary to a choice, one 
more than Mr. Washburn received. A minoritv of the committee 
were of the opinion that all 5 of these votes should be deducted, which 
would leave 2,495 votes — just the number received by Mr. Washburn— 
sufficient to a choice. 
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After being several days discussed in the Committee of tlie Whole, 
the re^!»olution appended to the report was passed by the House by a 
vote of 111 to 79. 

Mr. Washburn, in his argument to the committee, rested his case 
on the ground that the intention of the voters who cast the votes being 
plain, and the mistake by which they were placed in the wrong box 
evident, the votes should be counted according to the plain intention 
of the voters. In answer to the argument that the question had been 
referred to the people and settled by them, he answered: (1) That the 
new election had been ordered without his knowledge or consent, and 
he had 3' ielded none of his rights; (2) according to the usage of former 
executives, returns not properly certified or otherwise informal should 
not have been counted m making up the final canvass; if the precinct 
returns containing fatal informalities had been rejected there would 
have been a choice, and the second election ought never to have been 
ordered; (3) in a memorial to the governor and council he had claimed 
at their hands a certificate of election, and they had virtually admitted 
that if he could establish the facts claimed in his memorial he would 
be entitled to the certificate. But while they received evidence to 
cure irregularities in the returns, they did not consider themselves 
authorized to go into the investigation of charges such as those made 
by the petitioner. 

Mr. Ripley, in his answer, conceded that the votes for candidates for 
various other oflBces found in the Congressional box were probably 
placed there bymistake, but claimed that such mistakes occurred in 
every election, and it would be a very dangerous practice to attempt 
to determine the intention of the elector from anything but the ballot 
itself and the box in which it was deposited. The propriety of enter- 
ing into an inquiry in regard to the tickets said to have contained two 
and three names was doubted; but if it were to be entered into, the 
proof in regard to the one said to contain three names was entirely 
insufficient, and the ballot containing two names should at least be 
counted as one vote, which would not affect the result. He also charged 
that petitioner was disqualified by accepting the office of one of the 
counselors of the State of Maine for a term which if he had served 
it out would have extended into the Congressional term, and which he 
had resigned on account of sickness in his family and without refer- 
ence to the Congressional contest. 

Mr. Ripley asked for time to procure further testimony, which the 
committee refused, on the ground that, having already decided the case 
in his favor, it was unnecessary. 

rC. & H., 679-701.] 
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TWEHTT-SECOHD COHOEESS, 1831-1833. 

Coimnittee on Elections. 

Mr. Claiborne, Virginia, Mr. Bethune, 
Randolph, Collier, 

Holland, Arnold, 

Mr. Griffin. 

Oases, 

(1) David Crockett m. William Fitzgerald, Tennessee^ 

(2) Joseph Draper vs. Charles C. Johnston, Virginia, 

(1) Crockett vs, Fitzgerald. 
Case dismissed. 

The Speaker laid before the House certain depositions in regard to 
the election of William Fitzgerald, of Tennessee, taken on behalf of 
David Crockett. No memorial was presented by Crockett. The papei-s, 
whose object seems to have been to prove certain irregularities at the 
polls and a disregard of the law in regard to the custody of the ballot 
box, were referred to the Committee on Elections, but no report was 
ever made, and on February 6, 1832, the committee was, by order of 
the House, discharged from the further consideration of the subject. 

[C. &H., 703.] 

(2) Draper vs, Johnston. 

Illegal votes and irregularities. The conunittee recomrnended that 
the seat he declared vacant^ but the House conji^mied the title of sitting 
member. 

Report by Mr. Collier. 

The grounds upon which the election was contested were: 

First. That the petitioner received a greater number of votes from voters legally 
qualified. 

Second. That, by the laws of Virginia, an election can only be continued for three 
days, wherea«, in the county of Washington, in said district, the polls were kept 
open for four days; and that if the votes given on the fourth day were excluded, 
the petitioner would have a majority over the sitting member. 

Tnird. That the officers conductmg the election in that county were not duly 
qualified according to law. 

Fourth. Tliat the polls in Washington County were not adjourned from day to day, 
by proclamation, as reiiuired by law. 

Fifth. That the suj^rintendents of the different precinct elections in Washington, 
Russell, Lee, and Scott counties were not l^:ally appointed and sw^orn. 

Sixth. That the poll lx>oks in Russell County were not returned to the clerk's office 
of that county according to law. 

Seventh. That the mode of conducting the election in Washington County was not 
uniform, for at the court-house and at the Three Springs persons residing out of the 
county were j>ermitted to vote, although not freeholders in the cmmty^ while at the 
precinct election in another part of the county j)er8t)ns similarly situated were not 
permitted to vote. 

Eighth. That, by the laws of Virginia, when voters fail to appear and give their 
votes, proclamation having been made three times at the door of the court-house, or 
other place of holding such election, by the officers, requiring those who had not 
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been polled to come in and give their votes, it \s the duty of the officers to conclude 
the poll. That on the fourth day of election in Washington County, after 12 votes 
had been polled, more voters foiled to appear, and the officer conducting the election, 
although requested, refused to close his poll, at which time the petitioner had a 
majority. 

According to the returns, 2,749 votes were cast for Mr. Johnston, 
and 2,671 for Mr. Draper, a majority of 78 for sitting member. 

In all the counties except Washington the polls were closed on or 
before the evening of the third day, but in Washington, on the fourth 
day^ S6 votes were cast for Mr. Johnston and 1 for Mr. Draper. The 
law (passed in 1831) provided that, in certain contingencies, the sheriff 
might adjourn the poll '* until the next day, and so from day to day 
for three days ♦ ♦ ♦ but if the poll * * * is not closed on 
the first da}'^ the same shall be kept open two days thereafter." 

Another section of the same act provided that the election for mem- 
bers of Congress should be held ''m the manner and according to the 
principles prescribed by the law now in force in relation thereto." 
Accoraing to the law in force previous to the passage of the act of 
which this was a section, elections might be kept opjen for four days, 
and the sitting member contended that even if (which he denied) the 
act of 1831 must be construed to prohibit the adjournment of the polls 
beyond the third, day, the elections for member of Congress were 
excepted and to be held under the old law. The committee held that 
it was not the intention of the legislature to authorize the polls for 
Representative in Congress to be kept open longer than those for the 
elei'tion of State oflScers chosen at the same election, and that under 
the law of 1831 the first day was to be counted in computing the three 
da^'s on which the election could be held. They were strengthened in 
this conclusion by another section of the same act, providing that can- 
vassers in certain special elections were to meet on the fourth day and 
canvass the votes, and by the fact that the Virginia senate, in a recent 
ease, had decided that polls could be kept open only three days. 

If this were the only question involved the seat would be given to 
the petitioner, but both parties had attacked many votes for iflegalitjr 
and some polls for irregularity. Eliminating the illegal votes, peti- 
tioner would be entitled to the seat; but excluding, also, the iiTegular 
polls, the sitting member has the most votes remaining. 

The decision of the question of illegal votes was complicated by a 
false assumption of the parties. It was assumed by them that if a vote 
was charged to be illegal the burden was on the party claiming the 
vote to prove it legal. Written stipulations were entered into as to two 
countless, admitting all votes charged to be bad until proved to ])e good, 
and in the other counties there was no reservation, and the votes were 
unconditionally admitted to be bad. The committee were of the opin- 
ion that all votes received by the election oflicers should be taken as 
priwa facie good, but as the testimony had been taken on the contrary 
assumption, the votes had to be estimated in a different way. It was 
found that Mr. Johnston had admitted 307 votes to be illegal and Mr. 
Draper 313. Upon agreed statements of cases the committee further 
rejected 23 votes from Mr. Johnston's poll and 27 from Mr. Draper's. 
The committee were of the opinion that in spite of the stipulations of 
the parties, if evidence could be produced showing that any of the votes 
rejected were in fact cast by qualified voters, they should be counted. 
Time was accordingly given to the parties to take testimony, and the 
committee found that this testimony established the legality of 54 
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votes for Mr. Johnston and 82 for Mr. Draper of those previously- 
deducted upon the admission of the parties. 

The objections made by the petitioner to various polls were all over- 
ruled. The officers of election in certain counties were charged not 
to have been sworn and appointed according to law. The fact of tak- 
ing the oath was affirmatively shown in all these counties except one, 
and in that one, there being no proof either waj^, it was presumed to 
have been taken. The committee did not examine into the regularity 
of the proceedings by which the officers had been appointed, as they 
had acted colore officii^ and had been appointed, regularly or irregu- 
larly, by a court having the general power to make such appointments. 
The objection to the regularity of the adjournment on the fourth day, 
in Washington County, was no longer material, as the votes had 
already been rejected for another reason. The neglect to return the 
poll books of Russell County within the legal time was held not to 
vitiate the election. 

The petitioner would thus have a majority of the votes were it not 
for the irregularities charged by the sitting member. Of these objec- 
tions, the only ones considered by the committee were (1) that the 
deputy sheriff conducting one of the elections was not sworn, and (2) 
that at another poll the deputy sheriff conducting the election, during 
a portion of the time, when the clerk or "writer" was absent, per- 
formed the duties of the writer as well as those of his own office. 

The deputy sheriff, who was proved by his own deposition not to 
have been sworn, s^ore in the same deposition that he had "conducted 
the election impartially and legally, according to the best of his knowl- 
edge," but the committee helathat his failure to be sworn vitiated his 
proceedings, "a decision which they suppose to be in conformity with 
the previous decisions of this House." They also held that when the 
sheriff was required to appoint a clerk or "writer" to take down the 
names, the requirement was imperative, and all votes taken by the 
sheriff in the absence of the writer should be rejected. Rejecting 
these votes would give a majority to the sitting member. 

It will be perceived that, from the erroneous principle assumed by the parties in 
the outset, disfranchising, by stipulation, upward of 600 voters in a closely contested 
election, many of whom are now proved to have been duly qualified, and a majority 
of whom mail have been, and by reason of the technical objections upon whicli 185 
votes have been rejected, exchisive of the votes polled on the fourth day in Wash- 
ington County, giving the seat to either of the candidates might be doing injustice to 
the electors of the district, for it is impossible to determine which of the candidates 
did, in fact, receive a majority of the legal votes. 

A majority of the committee therefore recommended that the seat 
be declared vacant. A minority, while free to confess that under the 
peculiar circumstances in this case they would be better satisfied with 
such a result, were nevertheless of the opinion that the sitting mem- 
])er, having receiving a majority of the legal votes, upon the principle 
adopted, should retain the seat. The House, after much debate, agreed 
with the minority and confirmed the title of the sitting mewiber by a 
vote of 85 to 35. 

The report contains a full statement of all the legal principles 
involved in the decisions of the committee, but these being given in 
full elsewhere (see under proper heads in Part II), it is not necessary 
to abstract them here. 

[C. &H., 702-714.] 
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TWEHTY-THIBD COHOEEBS, 1833-1835. 

Committee on Mections. 

Mr. Claiborne, Virginia. Mr. Jones, Georgia. 

GittFFiN, Peyton, 

Hawkins, Hamer, 

Banks, Hanneoan, 

Mr. Vanderpoel. 

Cdses. 

(1) WUliam Allen, Ohio. 

(2) Robert P. Letcher m. Thomas P. Moore, Kentucky. 

(1) Allen. 

Testimony taken ex pa/rte^ amd upon unreasmiahle notice. Case 
dismissed. 

Report by Mr. Claiborne. 

This case is, bv a curious oversight, omitted from Clarke and Hall's 
compilation. The only document ever printed in connection with it is 
the report (House Report 110, first session Twenty -third Congress), 
and as this report does not state the grounds of tne contest, and the 
case was not debated, it is impossible to tell upon what grounds the 
election was contested. From the Journal of the Twenty-third Con- 
gress it appears that on December 11, 1833: 

The Speaker presented a memorial of Abraham Hyler and John Mace, on behalf 
of themselves and others, residents of the Seventh Congressional district, in the State 
of Ohio, complaining of Ul^lity in the election and return of William Allen as the 
member for said district, and declaring that Duncan McArthur received a majority of 
the legal votes in said district, and praying that said Duncan McArthur may be 
declared entitled to the seat now held by said William Allen. 

The memorial was referred to the Committee on Elections. On 
December 23 and 30 Mr. Vance presented documents in relation to 
the case, which were also referred to the Committee on Elections, and 
on December 30 the committee reported that the election was held on 
the second Tuesday in October, 1832, and that some time later the 
ffovemor, agreeably to law, examined the votes in the presence of 
tne senate and declared William Allen elected by a majority of 1 vote. 
After the election, and before the declaration of the result, notices 
were served on Mr. Allen notifying him that in the event of his being 
declared elected his election would be contested, and that depositions 
would be taken at specified times and places. These times were all 
previous to the declaration of the result, and the times were so close 
together, and the places so far apart, that it would have been phys- 
icdly impossible for Mr. Allen to have attended. Indeed, depositions 
-were in some cases being taken in two places remote from each other 
at the same time. Depositions were taken at the times specified, but 
Mr. Allen did not attend at the taking of any of them. The conmaittec 
considered it extraordinary that notice should be served on a candi- 
date that in the event he should be declared elected his seat would be 

H. Doc. 510 7 
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contested and that depositions should be taken before the declaration 
of the result, but would nevertheless have examined the testimony 
were it not for the circumstances of time and place above mentioned. 
The committee unanimously recommended resolutions declaring the 
testimony ex parte and inadmissible, and that William Allen, being 
duly returned, was entitled to his seat unless it should afterwards 
appear, by competent testimony, that he had not received a majority 
of the qualified votes. The report was laid on the table, and no further 
action had, so Mr. Allen retained the seat. 

[House Report No. 110, first session Twenty-third Congress; 
Journal Twenty-third Congress, pp. 49, 114, 138, 146.] 

(2) Letcher vs. Moore. 

IVima facie case^ irregularities^ and illegal votes. The parties waived 
a decision oii the prima facie case; th^i committee una7itmously found 
that Mr. Letcher had a majority on the face of the returns; the majority 
found that Mr. Moore haa the majority after eliminating illegal atm 
irregularly received votes; the minority fo\md that Mr. Letcher had 
the m ajm^ity after the elimination. The House disregard^^d both reports^ 
attempted to decide the case itself from the evidence^ andjinally ordered 
a new election^ it being imposswle to determine which candidate was 
elected. 

Majority report by Mr. Jones, of Georgia; minority report by Mr. 
Banks. 

Under the laws of Kentucky it was the dutv of the sheriffs of the 
several counties of a district to meet at a specified time and place, with 
the poll books of the several elections, "and there, by faithnil compar- 
ison and addition, ascertain the person elected in their districts." It 
was further provided that: 

After having ascertained, as before directed, the person elected in such district, 
the sheriffs thereof shall make out a certificate of the election of the person in their 
district, which shall l^e signed by all the sheriffs of the district, and which shall be 
lodged with the sheriff of the county wherein the polls are compare<l, and by him, 
together with a copy of the jmdIIs, transmitted to the secretary of state. 

On the appointed day the sheriffs of all the counties met. Mr. Letcher 
had a majority of 44 or 4J) votes on the face of the poll books. So far. 
as can be gathered from the evidence and the statements of the parties 
(it is not described in the reports), their proceedings were about as 
follows: In one of the precincts of Garrard County there had been 
irregularities (to be hereafter described), which, in the opinion of 
many, ought to cause the rejection of part or all of the poll. If this 
rejection were made, Mr. Moore, instead of Mr. Letcher, would have 
the majority. When the sheriffs met, the question seems to have been 
discussed for two or three days, and a majority coming to the conclu- 
sion that they had no right to mquire into the irregularities complained 
of, the sheriff of Lincoln County left the meeting, carrying away with 
him the poll books of his county. Mr. Moore had a majority of the 
votes in the remaining counties, and a certificate of his election was 
made out. It began hy describing the '* undersigned sheriffs," naming 
all the counties, as if it were to be signed by all five, but one of the 
four remaining sheriffs refused to sign it, and another refused to sign 
it until the words '*the vote of Lincoln County not taken into calcu- 
lation" were written in just above the signatures. This certificate was 
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deposited with the secretary of state and f oi'warded by the governor 
to the Clerk of the House. 

On the first day of the session, when the Clerk was in process of 
calling the roll, when the State of Kentucky was reached considerable 
discussion arose as to the right of Mr. Moore to take his seat upon the 
certificate in the Clerk's hands. Mr. Letcher and Mr. Moore finally 
agreed to withdraw until the completion of the roll and the election of 
a Speaker. Two days afterwards the discussion was renewed, the 
right of Mr. Moore to be sworn in being opposed on the two grounds, 
(1) that the certificate was signed by only three sheriffs, whereas the law 
expressly required it to be signed by all, and (2) that it showed upon its 
face that the votes of only four counties were included in it, and there- 
fore, even if it should be considered competent for the three sheriffs to 
sign for five, the certificate only purported to show that Mr. Moore had 
a majority of the votes in a portion of the district, and there was no 
prima fa^^ie evidence to show who had the majority in the whole dis- 
trict. On the other hand, it was contended that wnenever any power 
was confided to a board of officers a majority constituted a quorum 
and its acts were binding. On a prima fdcis question the House had 
no right to go behind the face of the returns, and while the certificate 
did snow on its face that the vote of Lincoln County was not included, 
it did not show that any votes were cast in Lincoln County which could 
have been included or that the sheriff had been present with the poll 
books. After two days had been spent in debate and many motions 
had been made and withdrawn or defeated, the House finally agreed 
to resolutions instructing the Committee on Elections, when appointed, 
to inquire and report which party was the member elected and to 
receive as evidence all testimony which had been or should be taken 
by either party on due notice to the other. The resolutions also pro- 
vided that pending the investigation neither of the parties shoula be 
qualified as a member. The committee instructed the parties to pro- 
cure their testimony prior to the 1st of January, and about the middle 
of January, the testimony having been received, the parties were given 
leave to take the papers from the committee room ana prepare abstracts 
and briefs. About the middle of March the abstracts and arguments 
of the parties were presented, and on May and 9 the majority and 
minority reports were respectively presented. As stated above, the 
majority report was in favor of Mr. Moore and the minority report in 
favor of Mr. Letcher, though both reports agreed that upon the face 
of the poll books, which the sheriffs ou^ht to have counted, Mr. Letcher 
would have been entitled to the certificate. The House disregarded 
both reports and attempted to go into a detailed examination of the 
evidence. The case was debated most of the time from May 13 to June 
12, when the seat was declared vacant, the House being unable to 
decide between the parties. 

The majority report, after condemning the action of the sheriff of 
Lincoln County in withholding the poll book of his county and 
describing the times and manner in which the testimony had been 
taken, proceeds to state eight principles which the committee had 
screed upon to guide them in the determination of illegal votes. 
(These are given in full elsewhere.) Upon these principles 81 votes 
must be rejected from the poll of Mr. Letcher and 26 from that of Mr. 
Moore, leaving a majority for Mr. Moore of 6 or 11 votes, according 
to whether the original vote be counted, as shown by the certificates 
of the sheriffs or by certified copies of the poll books. In addition to 
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the above, the committee deducted 54 votes cast for Mr. Letcher, and 
16 for Mr. Moore at Lancaster, in Grarrard County, on account of the 
following-described irregularities: 
According to the law of Kentucky — 

The justicee of the county court shall at their court next preceding the first Mon- 
day in August in every year appoint two of their own body as judges of the election 



then next ensuing, and also a proper person to act as clerk. 

And in case the county court shall fail to make such appointmenis, or tne persons 
appointed, or any of them, fail to attend, the sheriff snail immediately preceding 



every election, appoint proper persons to act in their stead. 

The sheriff or other presiding officer shall on the day of every election open the 
polls by 10 o'clock in tne morning. 

The ludges of the election and clerk, before they proceed to the execution of their 
dutj[, shall take the oath prescriboi by the Constitution. They shall attend to the 
receiving until the election is completed and a fair statement make of the whole 
amount thereof. 

The persons entitled to suffrage shall, in the presence of said judges and sheriff, 
vote personally and publicly vitKi, voce. 

One of the judges selected by the county court declined to serve, 
and the sheriff appointed a substitute. About 9 o'clock on the morn- 
ing of the first day of the election, the other appointed judge not hav- 
ing appeared, the sheriff appointed a substitute for him also and 
opened the polls. About 10 o'clock, after twenty or thirty votes had 
been taken, the regularly appointed judge appeared and served through 
the rest of the election, the first judge giving way to him. The return 
and poll books were signed by the judge appointed by the court. 

On the second day of the election, shortly after 10 o'clock, the 
sheriff was called awa^ by the sudden and severe illness of his wife, 
and the deputy sheriff being absent the duty of crying the votes, 
which the sheriff had been performing, was performed by two other 
persons, one of whom had formerly been deputy sheriff. About 1 
o'clock the deputy sheriff arrived and presiaed at the rest of the 
election. 

The committee rejected all the votes taken previous to the arrival of 
the judge appointed by the court on the farst day and during the 
absence of the sheriff or his deputy on the second day.^ While the 
law only provided that the polls should be opened " by 10 o'clock," and it 
had been customary for the sheriffs to open them before that time, and 
on that account the committee would not be inclined to reject votes 
taken before 10 o'clock by the judges appointed by the court, yet as 
the power of the sheriff to appoint was conditioned on the failure of 
the regularly appointed judges to appear, and they could not be said 
to have failed to appear until 10 o'cIock, any appointment by the sheriff 
before that time was manifestly illegjal. But the committee mi^ht 
even yet have counted the votes were it not that in this case the other 
judge did appear at 10 o'clock and acted during the remainder of the 
election. Both judges could not have been legjuly appointed. 

Under the law providing that the voters should, "in presence of said 
judges and the sneriff, vote personally and publicl}'^ viva yoce^^'^ the 
presence of the sheriff is indispensable, and all votes taken in his ateence 
must be rejected. 

It is unnecessary to inquire whether the persons thus voting were qualified and 
entitled to vote if* the officers or persons presiding were not qualified to hold the 



' Although, as appeared from the minority report, there waa proof that moet of 
them had been cast by legally qualified electors. 
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election and receive the votes. The State has the right to prescribe the manner of hold- 
ingthe election, and those votes were not taken in the manner prescribed by the laws 
of Kentucky, and were therefore illegally received. 

The cases of Jackson vs. Wayne, Latimer vs. Patton, John Richards, 
Lyon vs. Smith, McFarland vs. Purviance, Spaulding vs. Mead, 
McFarland rs. Culpepper, Bassett vs. Bayley, and Easton vs. Scott 
were cited as confirming similar views. 

Deducting these votes, in addition to those already deducted, would 
give a majority to Mr. Moore of 44 or 49 votes, just the amount shown 
for Mr. Letcher on the face of the returns. 

The minority report, by Mr. Banks, is signed by him and Mr. GriflSn, 
and was also understood to represent in general the views of the chair- 
man, Mr. Claiborne, who was prevented from drawing it up by seri- 
ous illness. It contains an elaoorate argument (a portion of which 
wiU be c[uoted^ against the doctrine that irregularities on the part of 
ministerial officers, not affecting the substance of the election, can 
cause the rejection of the votes of Qualified electors. Mr. Letcher is 
shown to have a majority on the poll books, and — 

This majority appearing on the poll books is decisive in favor of Mr. Letcher's 
right permanently to occupy the seat as the chosen representative of the district, 
unless, from the facts proved in the case, the House should decide that there has 
been no election, or should determine to make such deductions from the poll as 
will leave the majority of leggX voters in favor of Mr. Moore. 

It is difficult to perceive the exact ground on which the votes eiven at Lancaster 
before 10 o'clock on the first morning of the election are rejected by the majority. 

The majority say they would not reject them on the ground that 
they were riven too early if the judffe api)ointed by the court had 
attended when the polls were opened, ana intimate that they would 
not have rejected them if the judjge appointed by the sheriff had served 
throughout the election. On this basis it is diflScult to see why the 
votes given after 10 o'clock ought not iust as reasonably to be rejected 
as those given before 10 o'cIock. Under the law the sheriff had dis- 
cretion to open the polls before 10 o'clock, which in this case was exer- 
cised in good faith. On account of the prevalence of the cholera it 
was thought advisable not to collect large crowds, and the sheriff very 
properly opened the polls early so as to give the voters as much time 
as possible. To say that the sheriff had discretionary power to open 
the polls before 10 o'clock, but could not exercise nis power of 
appK)intment unless he waited to open them until 10 o'clock, was to 
lunit his power in a way not intended by the laws. And even if the 
sheriff had opened the polls at an unreasonably early hour or from 
less laudable motives, this could not make illegal the votes of duly 
qualified electors unless the circumstances were such as to vitiate the 
whole election. 

The motives of the officers of the election can have no effect upon the rights of 
the electors; and it is difficult to conceive how their rights could be affected even by 
the conduct of the officers, unless that conduct had defeated, or was at least calcu- 
lated to defeat, the great object of the law — a full, fair, and free election. 

If the subject of controversy were a dispute as to some of the emolu- 
ments of the judges, the dispute as to which judge had the technically 
legal appointment might be important. 

But neither the right of election nor the right of the person elected is derived from 
the sheriff. The election itself is not his act, but the act of the people, who have a 
preexisting right to make the election. And the agency of the sheriS, judges, and 
clerk is created for the sole purpose of enabling them to exercise that right in a regu- 
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lar and orderljr manner, and to make out and preserve the proper evidences of their 
act. The subject of inquiry is an election by tne people; the fact to be ascertained 
is who has been chosen by the majority of the qualified electors. 

All but one or two of the votes received before 10 o'clock are found 
to have been cast by legally qualified electors. Now, if the judge had 
been the merest usurper instead of, as in this case, acting at least 
under color of authority, the effect of his action could have been no 
more than to destroy iheprhna fade character of the record made 
under his supervision. Even then actual proof of the legality of the 
votes would DC all that could be requirea to sustain them. But the 
majority of the committee have decided the votes void and incapable 
of being made valid by proof. 

But whether the proceedings of the sheriff were strictly regular or not, we had not 
antici|)ated that the legal votes given before 10 o'clock on the first day, or those 
given in the absence of the sheriff on the second day, would be rejected by the com- 
mittee, because the alleged irregularities, if, indeed, they were irregularities, did not 
affect the substance of the election nor the rights of the electors, while the rejection 
of these votes would affect the substance of the election, and vitally affect the elective 
franchise, because the disfranchisement of these legal voters would change the 
majority in the present case. It would thereby defeat the whole object of the consti- 
tution and laws of Kentucky, and of the right of suffrage itself, by giving the choice 
of the Representative to the minority of the qualified electors who actually voted; 
and because if it did not change the majority, and therefore would not affect the result 
in the present case, it would establish a precedent by which that effect might be 
produced in future, and one by which the ofiicers of election, the mere instruments 
of the law for giving facilities and effect to the right, might at any time, by an acci- 
dental or, what is worse, by an intentional variation from the law in some formal 
particular, unobserved or deemed unimportant by others, virtually disfranchise a 
portion of the electors, and at their pleasure give the choice to the minority, by 
which means the election would, in enect, be taken out of the hands of the people 
and placed wholly in the power of the ministerial officers. 

The votes given on the second day, during the temporary absence 
of the sheriff, ought equally to be considered legal. All but one or 
two of these are also proved to have been cast by qualified ele<^tors. 
The presence of the sheriff is not in any case essential. He is not required 
to be especially sworn. He is not expressly required to attend through- 
out the election, as the judges are. The onlv duty expressly enjoined 
on him is that of opening and closing the polls and appointmg judges 
in case of vacancy. The voters are required to give tneir votes in the 
presence of the judges and the sheriff, which shows that the presence 
of the sheriff is presumed, but does not imply that it is essential. It 
is provided that unless the sheriff or one of the judges knows the 
voter to be qualified he shall take a certain oath. The presence of 
the sheriff as an accredited witness is thus convenient, but not imper- 
ative. In his capacity as sheriff there is no imperative reason why 
the sheriff ma}' not be temporarily absent, and if ne is to be construed 
as constituting, with the two judges, a board of election officers, a 
majority of the board can act in the absence of one member. 

A further answer to the objection is that we are not merely to inquire what are 
the strictlv legal duties of the several ofiicers of the election, and whetner they have 
j>erfomiea them with exactness, but that a far more important part of the inquiry 
18 \x) determine what effect a <leparture from the formal line of their duty by the 
officers is to have upon the rights of electors whose votes have been given at the 
times and places and substantially in the manner prescribed by the constitution 
and laws. The true question is not whether every officer appointed to give 
security and convenience to the exercise of the right of suffrage has done every- 
thing that by law he ought to do, but whether everything has been done that 
wa« in fact necessary to secure the full and free exercise of the right; whether 
the right has been, in fact, so exercised. If it has been so exercised, and the 
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safottes of a majority of qualified electors have been given in favor of any indi- 
vidnaJ, an election has been made, and that individual is the person elected. His 
right is identified with the election itself and the right of the electors; all must be 
sustained or sacrificed together. If, then, in an ordmary transaction it is a maxim 
of reason and of law that a thing Mrly done and lawful in itself is entitled to a 
favorable construction, that it may rather prevail than perish, how strong is our 
obligation, when an election has been fairly made by the full and free exercise of 
the elective franchise, to sustain it even by the most favorable constructions, rather 
than to destroy it, and with it the most imjwrtant of human rights, and by nice and 
technical objections? When such an election has in feet been made, no decision 
which sustains the election, and the individual rights of the electors, and the choice 
of the majority can furnish so dangerous a precedent as that will afford which 
defeate all or any of their rights on account of a mere technical breach of duty on the 
part of the officers or of any minute variation from the formal requisitions of the law. 

As this is the first case in which the effect of technical violation of 
the law on the validity of the election was elaboratel.y discussed, and 
as the decision of the minority on this point was adopted by the Hoitse 
(though neither report was adopted as a whole) and nas been followed 
in the majority of subsequent decisions, it has been thought proper to 
quote thus fully. 

The minority report then goes into an elaborate review of all the 
illegal votes charged, and cornea to the conclusion that after the proper 
deductions have Seen made on both sides, Mr. Letcher's true majority 
is 105. 

All the testimony was ordered printed, and the House proceeded to 
an examination of the details of the case. The votes taken in Lan- 
caster, Grarrard County, before 10 o'clock on the first day, and in the 
absence of the sheriff on the second, were declared legal, on motion of 
Mr. Banks. The votes of theological students in Centre College, 
which had been rejected by the majority of the committee, were also 
counted. The committee had held that where persons who appeared 
on the polls as voting for Moore made oath that they voted for Letcher, 
''yotes recorded upon the poll books as given to one candidate can not 
be changed and transferred to the other by oral testimony." This 
decision was overruled by the House, and the votes counted for Letcher. 
The committee had refused to reject votes upon the testimony of one 
witness that a voter was unknown in the county, but had rejected a 
number on the testimony of more than one witness. These were all 
restored by the House. The decisions of the committee in regard to 
a large number of individual cases were also overruled. Finally, on 
the 11th of June, Mr. McKay, of North Carolina, moved that the 
report of the Committee on Elections be committed to a Committee of 
of the Whole House, with instructions ''to report a resolution for a 
new election for a member of this House from the Fifth Congressional 
district in Kentucky, it being impracticable for this House to deter- 
mine with any certainty who is the rightful Kepresentative of the said 
district." This resolution was passed, after a debate of two days, by 
a vote of 114 to 103, so the seat was declared vacant. 

Among the many motions made during the last two days' debate 
was one to prefix to the resolution a preamble reciting that — 

Whereas on the face of the returns Mr. Letcher had a majority of 49 votes, and 
the Ck>mmittee on Elections had reported a majority for Mr. Moore of 44 votes; 

And whereas this House, by sundry resolutions, has added to and subtracted from 
the votes of each party in the following? manner, to wit: [giving a detailed tabular 
statement showing that up to the present point of consideration Mr. Letcher had a 
majority of 11 votes]; 

And whereas it appears, by motions now pending before this House, that sundry 
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other votes are yet in controversy between the parties, and the House having stopped 
the investigation upon those votes which were alleged to have been illegally received 
by T. P. Moore. 

This motion was chaittcterized as " a direct insult upon the majoritv 
of the House," but the accuracy of the table ^iven was not disputed. 
So it seems to have been charged that the maionty, finding the detailed 
investigation too favorable to Mr. Letcher, determined to cut the mat- 
ter short. The parties submitted voluminous arguments to the com- 
mittee, but thev contain nothing important to an understanding of 
the merits of the case beyond tne facts and arguments here given. 

[C. & H., 715-850.1 



X 
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TWEHTY-POUKTH C0HGKE8S, 1836-1837. 

Committee on Elections. 

Mr. Claiborne, Virginia, Mr. Kilgore, Ohio, 

Griffin, Soutli Carolina, A. Buchanan, Pennsylvania, 

Hawkins, North Carolina, Maury, Tennensee, 

Hard, New York, Boyd, Kentucky, 

Mr. Burns, New Hampshire. 

Case, 
David Newland v, James Graham, North Carolina. 

Newland m. Graham. 

Illegal votes. Ballots in yyrong boxes. Time of service of notice of 
contest J and application for extension of time to take testimony. Com- 
mittee report for petitioner. Seat declared vacant. 

Report by Mr. Boyd. 

The sitting member objected to the depositions on the ground of the 
lateness of lie service of notice of contest and the insufficiency of the 
notices to take depositions; but the committee held that as the pro- 
ceedings had been in accordance with the law of North Carolina, and 
both sides had taken testimony in the same way and had been repre- 
sented at the taking of all the testimony the depositions ought to be 
received.* The sitting member then asked for an extension of time to 
take testimony, but as it appeared to the committee that he had already 
had enough time the application was refused. 

The majority of 7 votes returned for the sitting member was attacked 
chiefly on the ground of illegal votes. The only evidence that 35 of 
these voters voted for the sitting member consisted of proof of state- 
ments made by the voters after the election. As under the law of the 
State the election was by ballot, and voters could not be compelled to 
testify how they voted, contestant contended that this was the best 
evidence the case admitted of; but the committee held that it was 
inadmissible. On the other evidence the committee found enough 
illegal votes to give the petitioner a majority of 4 votes, and by count- 
ing votes illegally rejected this majority was increased to 12. Certain 
ballots for Congress were alleged to have been placed by the voters in 
the legislative box, and ballots for candidates for the State legislature 
in the Congressional box. The judges of election, deeming the matter 
a mere mistake, changed the ballots to the proper boxes and counted 
them. The committ^ found that the precedents favored not inter- 
fering with the decision of the judges in such cases, and argued that 
this was the proper course, but left the question to the House to 
decide. 

In the House a motion to extend the time for taking testimony was 
lost. The case was debated at various times for several months. On 
the final vote the resolution declaring the sitting member not elected 
was passed by a vote of 114 to 87. Tne resolution declaring petitioner 
elected was defeated, 99 to 100. The seat was then declared vacant. 

[1 Bart., 5-9.] 

* There wa« no law of Congress on the subject in force at this time. 
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TWBHTY-FIFTH CONGRESS, 1837-1839. 

Committee on Elections. 

Mr. A. Buchanan, Pennsylvania, Mr. Townes, Georgia, 

Griffin, South Carolina, Bronson, New York, 

Hawkins, North Carolina, Pennybacker, Virginia, 

KiLQOBE, Ohio, Hastings, Massachusetts, 

Mr. Maury, Tennessee. 

(At the third session Messrs. Rives, of Virginia, and Swearingen, 
of Ohio, took the places of Messrs. Kilgore and Pennybacker.) 



g! 



Cases. 

Samuel J. Gholson and John F. H. Claiborne, Mississippi. 
James D. Doty vs. George W. Jones, Wisconsin TerriU/ry. 

(1) Gholson and Claiborne. 



CaUed election to fill vacancy pefndinig regular election. The commit- 
tee reported and the Iloitse voted that the memhers elected at tJte caJhd 
election wei*e metnhers of the Twenty-fifth Congress., hut at tJte second 
session this decision was rescinded^ ana the seat vacated., the House refus- 
ing also to seat the persons elected at the regular election. 

Repoils by Mr. Buchanan. 

Under the laws of Mississippi Representatives in Congress were 
elected in November of the odd-numbered j^ears, and there were con- 
sequently no regularly elected Representatives from the expiration of 
a Congress on March 3 until shortly before the usual time or the meet- 
ing of the next Congress in December. The Twenty -fifth Congress, 
however, was called by the President to meet in extra session in Sep- 
tember, and the governor, deeming the existing vacancy one which he 
was authorized by the Constitution to issue writs of election to fill, 
issued write in due form, appointing an election for members of the 
Twenty-fifth Congress, to serve until superseded by the members 
elected, at the regular election in November. The members elected at 
this election were sworn in, but at their own request the question of 
the regularity of their election was referred to the Committee on Elec- 
tions. The committee reported the above facts, and also that they were 
(with one exception) of the opinion that the governor in restricting the 
election to the time remaining before the regular election had tran- 
scended his power, and that if the members were elected at all thej' 
were elected for the whole term. The restricting words in the writ 
might, however, be regarded as mere surplusage, and did not invalidate 
the election. The election was valid if a vacancy had "occurred" so 
as to authorize the governor to issue writs of election to fill it. A 
majority of the committee were of the opinion that the election was 
valid, and reported resolutions, which were passed by the House by a 
vote of 118 to 101, declaring that the sitting members were elected 
members of the Twenty-fifth Congress, and were entitled to their 
seats. 
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On account of this decision of the House, Messrs. Gholson and Clai- 
borne announced to the people of Mississippi thai they would not be 
candidates at the Novemr>er election. When that election was held, 
however, about half of the voters cast votes for Coiigress, and Messrs. 
Prentiss and Ward^ having received a majority' of these votes, pre- 
sented their credentials and applied for seats. The committee reported 
the facts in the case, without any conclusions. The only new fact 
brought out in this report was that the proclamation of tBe secretary 
of state and the credentials of Messrs. (iholson and ClailK)rne had only 
declared them elected '*for the called session." The committee, how- 
ever, said that this would not have changed their former report. 
After a somewhat lengthy debate the House ''rescinded" its former 
resolution, and declared— 

That Messrs. Gholson and Claiborne are not duly eUH*ted membt^n* of the Twenty- 
fifth Conj?re8B. 

This resolution was passed by a vote of lit) to 112. A resolution 
was then passed by a vote of 118 to 116 declaring that Messrs. Pren- 
tiss and Ward were not entitled to seats. This latter decision was 
apparently based on the ground that* owing to misunderstanding, the 
election at which these gentlemen nad been elected was not a full 
expression of the popular will. The governor of Mississippi was 
notified that the seats were vacant. 

[1 Bart., 9-16.] 

(2) Doty vs. Jones. 

Date of commencement of term of T)ehg ate froTii Wisconsin. Report 
for contestant. Contestant seated. 

In October, 1835, Mr. Jones was elected a Delegate from Michigan 
Territory, for a term of two years, and took his seat in the December 
following, at the first session of the Twenty -fourth Congress. In 1836 
Michigan became a State and the Territory of Wisconsm was created. 
Mr. Jones was elected Delegate from the new Territory, for a term 
of two years, and in December, 1836, after having served only one 
vear as Delegate from Michigan, he qualified as Delegate from 
Wisconsin. Under this election he served two years — the last vear 
of the Twenty-fourth Congress and the fii*st year of the Twenty-fifth. 
In. September, 1838, Mr. Doty was elected Delegate from Wisconsin, 
for a term of two years, and in Deceml>er at the third session of the 
Twenty-fifth Congress he presented his credentials and asked to be 
qualified immediately for his two years term, which would thus run until 
tne middle of the Twenty -sixth Congress. There was no question of 
his election and of his right to serve for two years, but the question 
was whether his term began immediately or not until the beginning 
of the next Congress. It his term did not immediately begin, either 
Mr. Jones would have to serve three years from the date ot his qual- 
ification, under one election, or the Territory would have to go for a 
year unrepresented. Mr. Jones claimed that although he had qual- 
ified as Delegate from Wisconsin in December, 1S36, he had at that 
time still one year to serve as Delegate from Michigan, and that his 
term as Delegate from Wisconsin aid not really begin until the fol- 
lowing March. Counting from this time, he could serve through the 
Twenty -fifth Congress without going beyond the two years. But 
the committee held that the corporation of the Territory of Michigan 

Digitized by V^OO^IC 



108 DIGEST OF CONTESTED ELECTION CASES. 

having expired in 1836, all the oflSces connected therewith expired, 
and that Mr. .Tones had already served two years as Delegate from 
Wisconsin. The office of delegate was wholly a creation or law, and 
there was no necessity for the term to begin and end at the same time 
as the terms of Representatives. It was claimed that the act of 3d of 
March, 1817, which provided that Territorial Delegates should be 
elected "every second year for the same teim of two years, for which 
members of the House of Representatives of the United States are 
elected," required that the term should begin at the same time as that 
of Representatives. The committee were (but somewhat doubtfully) 
of the opinion that this was merely a requirement that the terms of 
Delegates should be of the same length as those of Representatives, 
and not that they should begin and end at the same time. But at any 
rate the act of 1817 was simply legislation, and might be superseded 
by subsequent legislation, and the committee were of the opinion that 
the act creatine the Territory of Wisconsin contemplated that the 
Territory should have immediate representation in Congress. Mr. 
Jones's term thus began legally on the date on which he actually 
qualified, December, 1836; he had served two years, and his term had 
consequently expired and that of his successor begun. The committee 
accordingly recommended resolutions declaring Mr. Doty entitled to 
the seat, which, after a short debate, were passed by the House by a 
vote of 165 to 25. 
[1 Bart. 16-18.] 
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TWEHTY-8IXTH CONGRESS, 1839-1841. 

CommiMee on Elections, 

Mr. Campbeix, South Carolina, Mr. Brown, Tennessee, 

RrvES, Vir^nia, Fisher, North Carolina, 

Fillmore, New York, Smith, Connecticut, 

Medill, Ohio, BoTTS, Virginia, 

Mr. Crabbe, Alabama. 

Cmes. 

The New Jersey case. 

C. J. IngersoU vs. Charles Naylor, Pennsylvania. 

(1) The New Jersey Case. 

Right to seats pending contest. Illegal votes; irregularities. Con- 
testing rnemhers admitted pending the contest^ and their title confirmed 
on final determination, 

Thb celebrated case has a historical importance and interest out of 
all proportion to its value as a leeal precedent, and to treat it in a 
manner at all commensurate with that historical impoi-tance would 
require more space than the purposes of this worlt would justify. No 
attempt will therefore be made to outline the facts and history of the 
case in much more detail than has been done with other cases; and the 
(quotations from the reports will be chiefly confined to the legal ques- 
tions involved. The importance of this case is not derived from any 
particular novelty or importance in its issues, but simply from the 
fact that the political control of the House turned on its deteiinina- 
tion, and that on this account it received a more elaborate discussion, 
both in the committee and in the House, than has ever been given to 
any other case. It is interesting also to note that this is the first case 
in which the charge, now so conmion, that the majority of the com- 
mittee were controlled in their determinations by partisan considera- 
tions, was solemnly and directly made by a minority of the committee 
in a report to the House.* 

The State of New Jersey was entitled to six Representatives in Con- 
gress, which, under the State law, were elected from the State at large. 
At the election for members of the Twenty -sixth Congress, Joseph F. 
Randolph received an undisputed majority as one of tnese Represent- 
atives, out as to the other five there was a dispute. Counting the 
votes as actually cast at all the various voting places in the State the 
Democratic candidates, Messrs. Vroom, Dickerson, Kille, Cooper, 
and Ryall had majorities ranging from 30 to 200 votes. But the 
county clerks of Middlesex and Cumberland counties refused to in- 

* A similar charge had been publicly made in debate against the majority of the 
House ^but not of the committee) in the elaborately discussed case or Letcher vs. 
Moore, m the Twenty-third Congrees; but otherwise the custom of imputing none but 
judicial motives to the committee seems to have been studiously followed. Since 
this case the jMurtisan element has generally been frankly conceded, and in recent 
times, as is well known, even greatly exaggerated. 
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elude in their certificates of the votes of their counties the votes 
returned to them from the townships of Millvillo and South Amboy. 
As these townshins gave the Democratic candidates majorities of al)out 
350 votes, the Wnig candidates, Messrs. Aycrigg, Maxwell, Halsted, 
Stratton, and Yorke, had majorities of 200 or 300 votes in the rest of the 
State. These gentlemen presented themselves to the House with the 
usual certificates of election from the governor; the rival delegation 

E resented certificates from the secretary of state certifying that they 
ad received a majority of the votes cast. The House at the time was 
so closelv divided politically that if either set of claimants was admitted 
it would give the majority to the party to which they belonged; if 
neither set was admitted the Democrats would have a majority. The 
House remained unorganized for two weeks, with the question of the 
titles of the New Jersey claimants continuously under debate. At the 
end of this time it was decided to permit neither set of claimants to be 
recognized by the clerk as members, thus giving the organization of 
the House to the Democrats.. A Comitiittee on Elections was appointed, 
and on January 13, 1840, the committee were instructed '' to inquire 
and repoi-t who are entitled to occupy, as members of this House, the 
five contested seats from that State," and given power to send for 
persons and papers. 

The parties presented to the committee written arguments and state- 
ments of the facts they expected to prove and also a large amount of 
testimon3\ The committee examined this testimony with reference 
to its competency, and threw out a large portion of ittLsheinge.rpa7'te 
and taken without notice. It was then proposed to make a prelimi- 
nary report upon the question of the right to the seats pending the final 
determination of the case on its merits, and 8 of the 9 members were 
in favor of this proposition, but it was round that there was a majority 
of 5 to 4 against reporting in favor of each set of claimants, and it was 
therefore deteimined to set the second Monday in April, 1840, for 
proceeding to a final determination of the case on the merits, the parties 
in the meanwhile going to New Jersey to take testimony. 
On Fel)ruary 28, 1840, the House instructed the committee — 

To Teix)Tt forth with which 5 of the 10 individuals claimiug seats from the State of 
New Jersey received the preat€»Ht number of Imrful votes from the whole State for 
Representatives in the Congress of tlie United States at the election of 1838, in said 
State, with all the evidence of that fact in their possession: Provided j That nothing 
herein contained shall be so construed as to prevent or delay the action of said com- 
mittee in taking testimony or de<'iding the said case upon the merits of the election. 

The words '"forthwith" and "lawful," italicised at)ove, were the 
subjects of a heated controversy in the House. The word ''lawful" 
was not in the resolution as originally introduced in the House, and 
was introduced by a vote of 97 to 96, decided by the casting vote of 
the Speaker. An unsuccessful attempt was also made to strike out the 
word ""forthwith." 

The committee were divided upon the question of the proper con- 
struction to be given to this resolution. The majority were of the 
opinion that the introduction of the word "lawful," especially in view 
or the retention of the word "forthwith" and the proviso, could not 
under all the circumstances make the resolution simply mean that the 
original intention of the committee was to be adhered to and no deci- 
sion reached until all the q^uestions of illegal votes were settled. The 
House certainly could not intend a purgation of illegal votes in advance 
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of the reception of the testimony wtiich would enable that purgation 
to be thorough and just. 

There ia but one other basis left, and that is the prima facie case upon the returns 
of the local officers of the several polls; and, the nature of the controversy taken 
into consideration, it can scarcely be doubted that to this basis the resolution looked. 

But, on the other hand, the committee could not ''entirely overlook" 
^ the word '' lawful." On this subject they said: 

The committee are therefore of oi)inion that they correctly construe that word with 
the context when they limit its signification to that prima facie lawfulness which 
arises upon their reception at polls held in conformity with law. 

Upon this basis they proceeded to examine the questions raised 
against the counting of the two precinct returns not certified by the 
county clerks and one other precinct return asked to be rejected for 
fraud. If these returns were rejected the commissioned (Whig) mem- 
bers would have a majority of the votes; otherwise, the contesting 
(Democratic) members received the majority. An examination of the 
testimonv so far presented showed that it was insufficient to establish 
any of the charges, and the committee therefore reported that the 
contesting (Democratic) delegation appeared prima facie to have 
'^ received the greatest number of lawful votes." 

The minority protested against any report or determination of the 
ca*5e while the parties were still engagea in taking testimony, under 
an express understanding that no further action would be had until 
the date fixed for closing the taking of testimony, and insisted that 
the instructions of the House to report who had "received the great- 
est number of lawful votes" could not be carried out by reporting 
who received the greatest number of actiuil votes in advance of any 
determination or opportunity for determining the legality of any of 
them. But the House, on March 16, 1840, by a vote of 111 to 80, 
admitted Messrs. Dickerson, Vroom, Ryall, Cooper, and Kille, the 
contesting delegation, to hold their seats without prejudice to the final 
rights of the other claimants. 

On April 16 the testimony taken by the parties was laid before the 
committee, but as it was exceedingly voluminous and not arranged 
with reference to the issues to which it referred it was delivered 
to the parties to be prepared and arranged. It was subsequently 
printed, and on June 8 the committee proceeded to the final examina- 
tion. Besides the charges against the validity of the returns from 
two polls there were some 600 charges of illegal votes, and the 
conmiittee treated each of these indiviuual votes as a distinct contro- 
versy. The testimony was examined, and separate arguments heard 
and separate votes taken on the question whether each voter voted, 
whether his vote was illegal, ana whether it was shown for which 
candidates he voted. As a result of all the findings of the majority 
of the conmiittee upon these individual questions the majorities for 
each of the members now holding the seats were increased. As a 
result of the findings of the minority the majorities of three of 
them were overcome and majorities shown for their opponents, while 
the majorities of the other two were decreased. The largest dif- 
ferences in the findings of the two portions of the committee were 
based on a difference over the law of evidence in regard to alien 
votes. The committee unanimously held that votes received by the 
election officers were prima facie legal, and could not be thrown 
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out until their illegality was affirmatively shown. The majority held 
that this illegality must be shown to the exclusion of a reasonable 
doubt. Applying these principles to alien votes, the majority held 
that the burden was on the parties attacking the votes to show not 
only that the voters were foreign bom, but ^so that they had never 
been naturalized. To this the minority objected that frwas requiring 
the proof of a negative, and that unless the voter chose to testify and 
incriminate himself this negative could only be proved by searching 
the records of every court in the United States competent to grant 
naturalization. They held that the fact of foreign birth being proved 
the burden shifted to the party sustaining the vote to show naturaliza- 
tion. They complained that the majority of the committee, knowing 
that a rule attaching undue importance to the reception of a vote cS 
the polls would necessarily result more favorably to the candidates 
having the pri^na facie majority, had not only adopted such a rule, 
but had also applied it unfairly and with even more severity than its 
terms required. Referring to the rules of evidence which they alleged 
the majority had disregarded, they said: 

To suppose any member of the committee to be ignorant of a rule of law so old 
and miiversal, and founded in so much good sense, would be to justify hia integrity, 
and maintain his impartiality at the eicpense of his judgment and of every qualifi- 
cation required for the proper discharge of the duties of a committee on elections. 
We disclaim all design of chai^ging the course adopted by the majority to corrupt 
intentions, but we are very reluctant to embrace the other branch of the alternative, 
and conclude, therefore, that some strange prejudice must have taken possession of 
the mind and led the judgment captive at will. 

It is not necessary to give in detail the other rules adopted in regard 
to illegal votes; they are all referred to elsewhere. One precinct 
return was objected to on the ground that one of the officers of elec- 
tion was not qualified, but the preponderance of the evidence seemed 
to show that he probablv was qualified, and his failure afterwards to 
return the regular certificate of his qualification ought not to disfran- 
chise the voters. The other precinct was asked to oe rejected on the 
ground that the. officers of election had fraudulently failed to count 8 
votes as they were cast. The testimony to account for the discrep- 
ancy was not in all respects conclusive, but it appeared so fully that 
the election was honestly and fairly conducted that the committee 
would not reject the return. The committee were unanimous in 
counting these returns. 

The report of the committee was adopted on July 17, 1840, without 
debute^ by a vote of 101 to 22 — just a quorum, many members refus- 
ing to vote. 

None of the de})ates or proceedings of the committee, and only por- 
tions of the reportii in this case, are given in 1 Bartlett, and the above 
facts have been largely derived from the original documents. 

[1 Bart., 19-33, also Report 506, first session Twenty-sixth C!on- 
gress.] 

(2) InGERSOLL V8, Nayix)r. 

Fraud; electicm officers not ifwmm. Report for contestee. Contestee 
retained the seat. 

Report by Mr.^ Fillmore. 

The contestant asked that the returns of seven precincts, which gave 
an aggregate majority for the sitting member larger than his majority 
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in the district, be thrown out for fraud. The charge against six of 
these precincts was that the registering oflScei^s fraudulently added 
to the registry lists a large number of names of persons either not in 
existence or not having a right to vote. The testimony to sustain 
this charge was chie% hearsay, and was thrown out by the committee 
on this ground. The rest was ver}^ remotely inferential, or based on 
a so-called political census, which the committee found to be "too 
vague and uncertain to lay the foundation for an^^ judicial decision." 
If any names were improperly added to the regLstry list, the wrong 
was corrected before the election, and no evil resulted. 

The only other important charge was that in one precinct the iudges 
of election, instead of being properly sworn to perform their duties, 
were sworn upon a Philadelphia directory instead of the Bible, and 
were sworn "to do justice to their party. The only evidence of this 
mock oath was the testimony of one of the election oflScers, who was 
three times sworn in the c^ise. The first time he refused to testify on 
this question on the ground that he might incriminate himself, the 
second time he did not mention it, and the third time he read his testi- 
mony from a paper which he refused to allow to be inspected. His 
conduct in this and other respects tended to discredit his testimony. 
He was directly contradicted by all the other oflScers of election and by 
the justice of the peace who administered the oath. There was no 
oath on file in the prothonotarj^'s oflice, but it appeared that the papers 
in this office had been very carelessly kept. All the election papers 
had been taken to the State capital once, and some of them haa been 
taken out at various times by other persons. The resolution reported 
by the committee, sustaining the right of Mr. Naylor to his seat, was 
passed by the House af t«r a brief debate. 

[IBart., 33-37.] ^ 

H. Doc. 510 8 
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TWENTY-SEYEHTH CONOBESS, 1841-1843. 

Committee on Elections, 

Firnt session. 

Mr. Halsted, New Jersey, Mr. Gamble, Georgia, 

Blaih, New York, A. V. Brown, Tennessee, 

Cravens, Indiana, Medill, Ohio, 

Borden, Massachusetts, J. W. Williams, Maryland, 

Mr. Summers, Virginia. 

Second session. 

Mr. Halsted, New Jersey, Mr. Barton, Virginia, 

Blair, New York, Turney, Tennessee, 

Cravens, Indiana, Houston, Alabama, 

Borden, Massachusetts, Reynolds, Illinois, 

Mr. Randall, Maine. 

Cases. 

(1) Joshua A. Lowell, Maine. 

(2) David Levy, Florida Territory. 

(1) Lowell. 

False returns. Report for sitting member. Sitting member retained 
the seat. 

Two petitions were received asking for an inquiry into the election 
of Mr. Lowell. A majority vote was required in Maine to constitute 
an election, and at the first trial no election was had. At the second 
trial Mr. Lowell was returned as receiving a majority of 4 votes over 
all and given the certificate of election, ihe petitioners alleged and 
offered to prove that in one precinct the returns showed 63 votes for 
the sitting member and none for any other candidate, whereas another 
candidate did receive 29 votes. Other but less important allegations 
were also made. The sitting member denied the allegations and 
objected to all the evidence as ex parte. The committee considered 
the evidence, but it seems to have been insufficient to sustain the 
charges, as the committee, without formal report, merely recommended 
a resolution declaring the sitting member entitled to his seat, which 
was adopted without division. 

[1 Bart., 37-41.] 

(2) Levy. 

Citizenship of sitting member. First report to vacate seat. Second 
majority report for sitting member; minority report to vacate seat. 
No action by the House. 

First report by Mr. Halsted; second majority report by Mr. Bar- 
ton; minority report by Mr. Halsted. 

A remonstrance from citizens of Florida was presented protesting 
against the right of Mr. Levy to sit as Delegate from Florida, on the 
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ground that he was not a citizen of the United States. It apx>eared 
lat Moses Levy, the father of the sitting member, was a native of 
Morocco, but that at the date of the birth of his son he was a subject 
of the King of Denmark. David Levy was bom in the West Indies. 
In 1820 Mose.s Levy purchased a large tract of land in Florida, with 
the intention of settling upon it. His son was .then but a child. In 
the e^rly part of 1821 flie father came to Philadelphia, and took out 
his declaration of intention to become an American citizen. He then 
sailed for Florida, and arrived in St. Augustine subsequent to July 
li), 1821. Florida was formally transferred to the United States on 
July 17, 1821, and there was a dispute as to whether he had arrived in 
Florida before that date, or not until a few days later. He had received 
a certificate of inhabitancy, and a certificate of naturalization had been 
issued to him bv Governor Jackson. David Levy, the son, attended 
school in Norfolk until 1827, when, still underage, he went to Florida. 
He claimed citizenship under the naturalization of his father, and this 
claim had been sustained by a recent decision of the court of appeals 
of the Territory. 

The committee reported that the sitting member was not a citizen of 
the United States, and was therefore disqualified to sit. The House 
had the undoubted right to inquire into the qualifications of a Dele- 
gate, as well as of a Kepresentative, and while the statute did not dis- 
qualify an alien from sitting as a Delegate, the common law and the 
usage of nations undoubted^ did. The certificate of naturalization 
issued to Moses Lev^y by Governor Jat*kson, was under a statute sub- 
sequently declared void, and was plainly in excess of his powers. The 
recent decision of the court of appeals, not being made by a court of 
concurrent Jurisdiction, nor in a case between the same parties, was 
not conclusive on the House of the citizenship of David Levy. Moses 
Levy not having been a subject of the King of Spain at the time of 
the transfer of Florida, no treaty action between Spain and this 
country could have transferred his allegiance. His only right to citi- 
zenship, then, must be based on the laws granting citizensnip to all 
who were inhabitants of Florida on July 17, 1821. The testimony 
indicated that he was not an inhabitant of Florida until a few days 
after that date, and, consequently, neither he nor his minor son was 
naturalized. 

When the report was presented to the House Mr. Levy moved that 
he have until the first day of the next session to take further testi- 
mony. This was granted, and on examination of the additional testi- 
mony the majority of the committee reversed the former decision, and 
reported in favor of the right of Mr. Levy to the seat. The new evi- 
dence went chiefly to establish the fact that Moses Levy was actually 
in Florida on July 17, 1821. The evidence was very contradictory 
and not fully conclusive, but the committee thought that it fairly estab- 
lished the fact. In a case like this the leaning ought to be in favor of 
the claimant of citizenship. He had resided in this countrv since he 
was 9 years old, had always considered himself a citizen, and the ques- 
tion of his citizenship had been passed upon by the courts of Florida, 
by the executive department oi the United States, and in effect by 
the people. If he was not a citizen, the lack at most was a very tech- 
nical one. 

The minority reported that a large part of the additional evidence 
ought to have been thrown out, as being taken without notice, and 
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after the time fixed by the House. But considering it, the preponder- 
ance of it .showed that Moses Levy did not arrive in Florida until after 
July 17, 1821, and hence neither he nor his son were citizens. 

No action was had upon this case in the House, so Mr. Levy retained 
his seat. 

[1 Bart, 41-47 (only one of the three reports is given in 1 Bart.); 
see also Report No. 10, first session Twenty -seventh Congress, and No. 
450, second session.] 
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TWENTT-EIOHTH CONOBE88, 1843-1845. 

Committee on Elections. 

Mr. Elmer, New Jerse}^ Mr. Douglas, Illinois, 

Chapman, Alabama, Davis, Kentucky, 

Newton, Virginia, Schenck, Ohio, 

Hamlin, Maine, A. V. Brown, Tennessee, 

M. Ellis, New York. 

Cases, 

(1) Members elected by general ticket. 

(2) Wni. L. Goggin vs. Thomas W. Gilmer, Virginia. 

(3) John M. Botts tis. John W. Jones, Virginia. 

(1) MEMBERS ELECTED BY GENERAL TICKET. 

Majority report that th^y were entitled to their seats; niin/yrity reptrrt 
that they were not entitled to their seats. The House sustained their 
rigid to their seats. 

Majority report by Mr. Douglas; minority report by Mr. Davis. 

The majority and minority reports in this ease, written by Mr, Stephen 
A. Douglas and Mr. Garrett Davis, contain exhaustive arguments upon 
the constitutional principles involved. Onlj' a very unsatisfactory 
outline of these arguments can be given without going beyond the 
limits of space necessary to be observed. The Twenty-seventh Con- 
gress, in tne second section of the apportionment act made necessary 
by the Sixth Census, had provided that — 

In each case where a State is entitled to more than one Representative, the num- 
ber to which each State shall be entitled, under this apportionment, shall be elected 
by districts composed of contiguous territory, equal m number to the number of 
Representatives to which said State shall be entitled — no one district electing more 
than one Representative. 

All the States but four, either under previouslj^ existing laws or 
under laws passed in accordance with this provision, elected tneir Rep- 
resentatives by districts, but the States of New Hampshire, Georgia, 
Mississippi, and Missouri elected the Representatives to which they 
were entitled by general ticket from the State at large. ^ 

The majority of the committee reported in favor of the validity of 
the elections in these States, arguing substantially as follows: 

There is a direct conflict between tne second section of the apportion- 
ment act and the election laws of the States in question. 

The conflict is so clear, so palpable, so direct, that both can not stand; one or the 
other must, yield. Either the State laws and all the proceeding under them are void, 
or the second section of the apportionment act is invalid and inoperative. 

There is not only a conflict of law, but a conflict of right, of power, of sovereignty, 
between the Federal Government and four of the independent States of thin Union. 

The sixth article of the Constitution provides that this Constitution, and the laws of 



' At the last session of the Twenty-seventh Congress, when it became evident that 
the failure of these States to comply with the law of Congress would produce a bitter 
contest in the House, the committee reported favorably a bill sib^i^ending the opera- 
tions of the law so far as it applied to the Twenty-eighth Congress, in the hope that 
before the next election all the States would voluntarily jcomply with it; but the bill 
did not become a law. 
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the United States which shall be made in pursuance thereof, shall be the supreme 
law of the land, anything in the constitution or laws of any State to the contrary 
notwithstanding. This brings us directly to the point at issue. Is the second sec- 
tion of the apportionment act a taw, which has been made in pursuance of the 
Constitution of the United States valid, operative, and bindinj? upon the States? If 
the affirmative of this proposition can be successfully maintained, the State laws must 
yield to the paramoimt authority, and the elections under them be declared void. 

Under the Constitution the State legislatures are r^w?>^ to prescribe 
the times, places, and manner of holding elections for Senators and 
Representatives, but Congress is permitted at any time to ''make or 
alter such regulations." The State legislatures have an imperative 
duty in this matter, but they are intrusted with an unlimited discretion 
in the manner of its performance. But — 

The privilege allowed Congress of altering State regulations or of making new ones, 
if not m terms is certainly in spirit and design dependent and contingent. If the 
legislatures of the States mil or refuse to act in the premises or act in such a maimer 
as will be subversive of the rights of the people and the principles of the Constitution, 
then this conservative power interposes, and, upon the principle of self-preser\'ation, 
authorizes Congress to do that which the State legislatures ought to have done. 

The history of the adoption of this provision and of its ratification 
by the States shows that it was introduced for this purpose alone, and 
was ratified by the States only upon the understanding that it would 
never be used for any other purpose. 

But the question now to be considered is one of power and not of the 
propriety of its exercise; and if it is conceded that the power of Con- 
gress in the premises is as plenary as that of the States, the question still 
remains ^^wnether the second section of the apportionment act is an 
exercise of this power in a manner contemplated bj' the Constitution 
and binding upon the States." This provision is of itself nugatory 
and inoperative without the aid of State legislation. It does not 
provide the districts in which the election is to be held or furnish any 
of the necessary regulations. It is said to be a direction to the State 
legislatures to enact laws of a certain sort; but the Constitution gives 
to Congress no power to conamand the States. 

The right to change State laws, or to enact others which shall suspend them, does 
not imply the right to compel the State legislatures to make such changes or new 
enactments. Whatever ix)wer the legislatures possess over elections they derive 
from the Constitution ana not from the laws of the United States. 

Congress has the right to enact its own laws and to enforce them by 
its own agencies, and hence there is no necessitv or implied power to 
reauire the States to enact or enforce laws. The very feature of the 
ola confederation which made the Constitution necessary was the fact 
that the laws of Congress operated upon the States and not upon the 
people, and hence were only enforceable by the consent or coercion of 
sovereign States. In some cases, under the Constitution, the States 
and the Federal Government have concurrent powers, but in the case 
of bankruptcy laws, one of these concurrent powers, it would not be 
contended that Congress would have the right to lay down certain 
abstract principles and require the States to pass bankruptcv laws con- 
forming to these principles. Congress has the undoubted power to 
f)rescribe the /////^^v of elections, but no one would contend that a valid 
aw could be passed requiring the elections to be held on the same day 
in all the States without fixing that day. 

Hence we are brought irresistibly to the conclusion that a fair interpretation of this 
clauseof the Constitution re(iuires that Conj?rcssHhall either designate the time, specify 
the places, and prescribe the manner, by law, or leave it to the wisdom and discretion 
of the several State legislatures. 
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Congress need not exercise all of its powers at once, but whenever 
it does assume 

the power over one branch of the subject its legislation must be complete to that 
extent, so as to execute itself without the intervention of the State legislatures, and 
the residue must be left to the States to be exercMseii accordinj; to their discretion 
under the Constitution. 

The committee recommended resolutions declaring the second sec- 
tion of the apportionment act void, and that all the members of the 
House (except the two contested cases from Virginia) were duly 
elected. 

The minority held that the second section of the apportionment act 
was a valid law, and the elections held in the four States in question 
consequently void. The Government of the United States, under the 
Constitution, is a government complete in itself. No State officer or 
legislature, in pertorming any function of the Federal Government, 
does so b}' any authority residing in the States, but bv the authority 
of the Constitution, and by virtue of an a^ncy created by the Consti- 
tution. The only authority the State legislatures have over Federal 
elections is derived from the Constitution, and is granted by a pro- 
vision which gives Congress, at its option^ a coextensive and para- 
mount authority. Unless the power to prescribe that elections for 
Representatives shall be by general ticket, or by districts, is given to 
the legislatures by this section of the Constitution, they do not possess 
it at all. If they do possess it, the same section which gives it to them 
gives it to Congress. That the powers of Congress are thus as com- 
plete as those of the legislatures is shown not only by the history of 
the adoption of this provision, but also by the protests of several of 
the States, made at the time, and based upon exactly this interpreta- 
tion of the section as it stands. 

Congress has power to alter State regulations, and it is upon this 
power that the validity of the second section of the apportionment act 
rests. No State can prevent or circumscribe the action of Congfess 
in this respect. Congress may alter the State regulations to any extent 
it chooses, leaving those parts not altered still in force. Any altera- 
tion that the State legislatures themselves could make Congress can 
niake, and it becomes immediately a part of the State laws, lust as if 
it had been made by the legislatures of all the States. If Congress 
should pass a law fixing the time of Federal elections, it would imme- 
diately alter such provisions of the State laws as fixed a different 
time; but the other provisions would remain in force, and the elec- 
tion would be held under the State laws, altered in respect to time 
by the law of Congress. But the constitutionality of this Congres- 
sional alteration would not depend on the fact that the other por- 
tions of the State regulations were so constructed that with this 
alteration a complete system, capable of being executed without 
further legislation, would remain. A law is constitutional if it is 
not contrary to the Constitution, and the constitutionality of a law 
of Congress can not depend on the forms of State laws. The fact 
that the second section of the apportionment act so alters the regula- 
tions of some of the States that what remains can not propria ingore 
be executed does not affect its constitutionality. If a similar pro- 
vision had been passed by the legislature of one of the States, it would 
have amounted to an alteration of the election laws, even though, by 
diMigreement of the two branches of the legislature, the further legis- 
lation necessary to carry it into execution nad failed of passage; and 
no valid election could have been held in that State until the necessary 
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regulations in ronformitv with this provision of the law had been 
adopted and followed. When the alteration was made by a law of 
Congress the case was exactly similar, and no valid election could be 
held contrary to its provisions. If the State legislatures were under 
the duty of enacting regulations which would make the laws, as thus 
altered, capable of being executed, it was not because this law of Con- 
gress acted as a mandamus on the legislatures. The Constitution 
itself, from which the legislatures derive their authority, commands 
them to enact regulations; and if Congress so exercises its authority 
to alter State regulations as to render further legislation necessary 
before the laws as altered can form a complete and practicable system, 
the command for the enactment of such legislation comes not from 
Congress, but from the Constitution. The Taw, then, not being con- 
trary to the Constitution, is valid and binding in all the States, unless 
it can be held invalid under the principle that a law which expresses 
no meaning, or whose meaning is altogether doubtful, is of no effect. 
A law requiring elections to be held at a uniform time, without desig- 
nating the time, would, under this principle, be invalid, because no 
State, looking to the law alone, could know what day was intended. 
But such is not the case with the provision requiring elections to 1x3 
held by districts, no district to elect more than one representative. 
If this were a provision of the Constitution no one woula be doubtful 
of its meaning or of the dut}" of the legislatures to follow it. Simi- 
larly if it were an enactment of the legislatures themselves. A pro- 
vision which would have meaning in these situations can not be neld 
to be meaningless simply because it is a law of Congress, which the 
Constitution says shall be the supreme law of the land. 

The undersigned think that the folio wing propositions are clearly made out: That 
this law is not unconstitutional, because there is nothing in it in opposition to the 
Constitution; that it is not void in consequence of not being a full execution of the 
power of Congress, because the Constitution permits Congress to exercise so much 
of 'this power at all times as it may think proper; that it is not a nullity, because it 
is a clear, intelligible, and substantive alteration of the State laws, which Congress 
had the right to make, and it plainly and distinctly, by its provisions, informs the 
State legislatures what they are to do to give it practical effect; tliat the State legis- 
latures are commanded by the Constitution and lx>und by their oath to support it, 
to divide their States respectively into districts, and to prescribe any other needful 
regulations to give this law its effect; and that the general ticket regulation of New 
Hampshire, Georgia, MissiHsinpi, and Missouri and the election of their representa- 
tives, being in opposition to tnrs law of Congress, which is a part of the supreme law 
of the land, are void and of no effect. 

The debate on this subject occupied a large part of the session. The 
report of the committee was not formally agreed to, but it was voted 
by a decided majority that each member elected by general ticket was 
entitled to his seat. The entire debate may be found in the Congres- 
sional Globe, vohime 13, parts 1 and 2. A full index of the debate 
is given on page 16 of part 1 and page 3 of part 2. 

[1 Bart, 47-69.] 

(2) CtO(xGin 7?.v. Gilmer. 

Ad^miTiiment of poll,' elvctwn offieen^ not mrryrn. Majority report 
ff/r Hitting nnetnber; iulm/rlty repmt to didare sad meant, ^^o act ton 
hy the House, 

Majority report by Mr. Elmer; minority report bv Mr. Schenck. 

At the close of the first day's voting Mr. Goggin had a majority of 
the votes; but the superintendents of election at polls in two counties 
continued the election for three days on account of rain, under the 
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Virginia law, and including the votes given at these polls on the second 
and third days Mr. Gilmer had a majority of 24 votes. He contested 
the election on the ground that the occasion of adiournment required 
by the law did not exist; that under the law tne oflBcers had no 
authority to adjourn the poll without a request from one of the candi- 
dates^ which request was not made; and also that the officers of elec- 
tion at the^e polls were not sworn. The law under which the officers 
claimed to act was: ''If, by rain or rise of watercourses, many of the 
electors may have been hindered from attending," the election officers 
"may, and shall, by the request of any one or more of the candidates, 
or their agents, adjourn the proceedings" for three days. 

On the first day of the election, in the counties in question, rain had 
fallen, many voters had remained away from the polls, and some of 
them had been kept away by the rain. The committee were of the 
opinion that the officers of election, from the very nature of the case, 
must be the judges? whether the rain was sufficient to have hindered, 
and had hindered, many voters from coming to the polls. 

Had it now clearly appeared that they were mistaken in this judgment, the com- 
mittee do not think that their proceedmgs should he declared illegal and void, in 
the absence of all proof and of ail complaint that they acted fraudulently. 

But the evidence was far from showing that they had acted injudi- 
ciously. 

The committee were also of the opinion that it was a mistaken 
interpretation of the law above quoted to assume that the elec- 
tion officers could only adjourn the poll on the request of a candidate 
or his agent. But, conceding the interpretation contended for, the 
burden was certainly on contestant to show conclusively that no such 
request had been made. Neither of the candidates for Congress had 
made the request, but there was nothing to show that it might not 
have been made by a candidate for the State legislature or by some 
voluntary agent of one of the candidates for Congress. 

The evidence by which it was sought to show that the officers of 
election were not sworn was unsatisfactory. Except as to one ik)11, it 
appeared by other evidence that they were sworn, and the evidence 
as to that poll consisted of two conflicting certificates of the county 
clerk; the first clearly attempting to show by certificate facts only 
capable of being shown bv testimony, and the second perhaps open 
to the same objection, and, if not, at least discredited by its conflict 
with the first. 

The minoritv report (not given in 1 Bart.) favored setting the elec- 
tion aside. The plain construction of the law was that the election 
officers, if a certam contingency occurred and if requested by one of 
the candidates, were authorized and required to adjourn the poll. 
Except as to one precinct, it was clear that no such contingency existed, 
and tne evidence in regard to that one precinct was of a suspicious 
character. It was clear also that neither of the candidates had 
requested the adjournment. The first certificate of the clerk of 
Amherst County was based on a partial examination of the records 
and was also clearly incompetent, but the second cei^tificate was compe- 
petent and showed that the election officers at one poll were not 
sworn. The requirement of an oath was mandatory, and the poll 
should be thrown out under the precedents. The minority favored a 
new election. 

Before the case was reached in the House Mr. Gilmer, having been 
appointed to a Fedei-al office, resigned, and, a new election being thus 
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obtained, the case was not pressed in the House, and leave was asked 
to withdraw the papers of contest. 

[1 Bart., 70-73; also Report No. 76, part 2, first session Twenty- 
eighth Congress.] 

(3) BoTTs v8. Jones. 

Illegal votes; election oficers not sworn; irregularities. Both rep<yrts 
far sitting mefinber. Sitting meinber retained the seat. 

Majority report by Mr. Elmer; minority report by Mr. Newton. 

According to the returns Mr. Jones had a majority of 34 votes. 
Mr. Botts ciiarged that 284 illegal votes were cast lor Mr. Jones; Mr. 
Jones charged that 440 illegal votes were cast for Mr. Botts. The 
petitioner also attacked two polls for irregularities. 

The testimony was all taken under the provisions of the Virginia 
law for contests in the State legislature. Under the practice of this 
law each party had the burden of sustaining the legality of votes cast 
for him and objected to by his opponent, andthe parties m this case had 
proceeded on tnis basis. The committee considered this a false prin- 
ciple, but inasmuch as the parties in many cases had taken no testi- 
mony at all in regard to votes definitelv known to be illegal, the 
committee were forced to proceed on tlie same assumption as the 
parties, and take votes as conceded to be illegal where tnere was no 
evidence to show them legal. 

Upon an examination of all the testimony the conunittee deducted 
117 votes from the sitting member and 238 from the petitioner, leav- 
ing a net majority of 155 votes for the sitting member. 

One poll was attacked by the petitioner on the ground that only one 
''writer" had been appointed to take the poll for Congress. The 
law required the oflBcer conducting the election to ^'appoint so many 
writers as he shall think fit," to "' deliver a poll book to each writer," 
etc. The committee held that the discretionary authority given included 
the right to appoint only one writer. But in this case three writers 
were appointed, but only one of them took the poll for Congress. 

The other poll was objected to on the ground that the sheriff and 
one of the two superintendents was not sworn. The committee 
thought this objection ought not to be considered, as notice of it was 
not given to the sitting member within the time prescribed by the 
Virginia law. But if it was considered, the failure of the sheriff to 
take the oath was immaterial. His presence, under the new laws of 
Virginia, was not necessary, and his duties were not such as to render 
the taking of an oath imperative. The failure of one of the superin- 
tendents to be sworn was undoubtedly irregular and illegal, but the 
committee were not prepared on this account to set aside a poll against 
which there were no charges of unfairness and whose illegal votes 
had already been purged under a rule extremely favorable to the 
party objecting to them. 

The minority held that this objection ought to be considered, as 
reasonable notice had been given. The failure of two of the three 
officers to be sworn vitiated the election. The minority also differed 
in regard to many individual illegal votes, but as they still found a 
small majority remaining for Mr. Jones they concurred in the result 
but not in the reasoning of the majority report. 

After a brief debate the House confirmed the title of Mr. Jones by 
a vote of 150 to 0. 

[1 Bart., 73-78; see also Report No. 520, first session Twenty-eighth 
Congress (minority report not not given in 1 Bartlett).] 
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TWEHTY-HDrTH C0HORE88, 1845-1847. 

Committee im Electitm^, 

Mr. Hamun, Maine, Mr. Ellsworth, New York, 

A. A. Chapman, Virginia, McGaughey, Indiana, 

IIarper, Ohio, Culver, New Jersey, 

Chase, Tennessee, Chipman, Michigan, 

Mr. Dobbin, North Carolina. 

Cases, 

(1) William H. Broikenbrough vs. Edward C. Cabell, Fhrridn, 

(2) Isaac G. Farlee ^w. John llunk, Nein Jet'sey. 

(8) Edward D. Baker, Illinois^ Thomas W. Newton and Archilmld 
YelK Arkansas, 



Returns made aftei* the Ugal time and hy the "lonmg officers. Major- 
ity rejH/rt f<rr amtestant; minority report for sitting memher, Oon- 



(1) Brockenbrough vs, Cabell. 

Con- 
t fat ant seated. 

Majority report by Mr. Hamlin; minority report by Mr. Culver. 

According to the law of Florida the secretary of state was to tabu- 
late the returns in his oflSce on the thirtieth day after the election, and 
the certificate of election was to be based on this tabulation. Accord- 
ing to all the returns in the oflSce of the secretary of state on the 
thirtieth day, Mr. Cabell had a majority, and the ceHificate of election 
was giv^en to him. A number of returns were received by the secre- 
tary of state more than thirty days after the election, and if all of 
these were counted it would give Mr. Brockenbrough a majoritv. 
All the committee were of the opinion that the law prescribing the 
time for making returns was directory, and that returns should 
not be thrown out merely because returned too late. But there still 
remained the question, \\'hich returns were made by the legal oflBcers? 
There were three classes of returns: Those made by proSite judges, 
by county clerks, and by precinct inspectors. Unaer the law of 
Iiorida Territory the county clerks were to appoint inspectors and 
transmit returns. Under a recent law of the State the duties of 
the county clerks in regard to elections were transferred to the pro- 
bate judges. But as the old organization and duties of oflBcers were 
to continue until the new were established, the committee were of the 
opinion that, if these two laws controlled the election, the returns 
from the county clerks had the same validity as those of the probate 
judges. An act ^' to facilitate the organization of Florida " was claimed 
to have superseded the earlier Territorial law, so that the duties of the 
county clerks which were transferred to the probate judges were those 
of this act and not those of the Territorial law. But the committee 
held that this act did not apply, both because it was a special act for 
a special purpose and because it contained no provisions for county 
elections, and the Congressional elections were required to be held in 
the same manner as county elections. 

If the returns originally made to the secretary of state bv the pro- 
bate judges and county clerks and those returned after the thirty aays 
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by the same oflScers were counted, the contestant would have a major- 
ity. The committee were of the opinion that these were the legal 
returns. But if, in addition, the returns included in the original t^il)- 
ulated statement of the secretary of state, but made to him by precinct 
inspectors, were counted, the sitting member would still have a major- 
ity. On this basis it seems that a majority of the couunittee originally 
voted that the contestee was elected, but they afterwards reconsidered 
their decision on the ground that if returns made by precinct officers 
within the thirty days, and certified by the secretary of state to the 
governor, were to be counted, those made by the same class of officei^s 
after the thirty davs, and certified by the secretary of state, should 
also be counted. If all the returns were counted, or only the legal 
returns made by the probate judges and county clerks, the contestant 
would have a majority, and the committee repoited in his favor. 

The minority report (not given in 1 Bart.) advocated the retention 
of the sitting member, and called attention to the fact that the original 
decision of tne committee was in his favor. No membei*s of the com- 
mittee contended that hoth sorts of returns were legal. If only those 
made by the precinct inspectors were legal the sitting member would 
have a majority. But the committee had voted that the returns made 
by the probate judges and county clerks were the legal returns. If to 
the returns originally counted were added the returns subse<][uently 
made by these officers, the sitting member would have the majority. 
The committee had voted not to receive the returns of precinct inspec- 
tors made after the thirty days, and this vote was decisive of the case 
in favor of the sitting member. The contestant could not object to 
the counting of the returns of precinct inspectors included in the 
original tabulated statement, for he had himself introduced this state- 
ment as a whole, and must be bound by the whole of it. 

In debate Mr. Hamlin announced that he personally was in favor of 
counting aU the returns regardless of the channel through which the 
returns reached the secretary of state or the House. 

The resolutions presented by the majority were adopted by a vote 
of 100 to 84, and Mr. Brockenbrough was sworn in. 

[1 Bart., 79-87, and Report No. 35, first session Twenty-ninth Con- 
gress.] 

(2) Farlee m, RuNK. 

Student votes. Majority rejyort fm* sitthig metriber; minority report 
for contestant. Sitting ntetnoer vetain^d the seat. 

Majority report by Mr. Dobbin; minority report by Mr. Chase. 

The sitting member received a majority of 16 votes. There were 19 
votes, and probably a few more, cast by students of Princeton College 
and Theological Seminaiy. Contestant claimed that these votes were 
illegal and were cast for the sitting member. 

Under the recently adopted constitution of New Jersey all white 
male citizens of the (Jnited States w ho had been residents of the State 
one year and of the county five months, with ceitain specified exceptions 
(not including student^), were entitled to vote. The committee found 
that the votes of these students could not be attacked on any ground 
except that of residence. All of them were men of mature years 
whose parents were either dead or no longer contributed to their 
support; all of them had })e(Mi engaged in lalmr for themselves since 
they left the homes of their parents, and had left both the homes of 
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their parents and their last residences anlmo non ret'ertendL They con- 
sidered Princeton their residence, paid taxes there, and had no definite 
intentions in regard to residence after the completion of their studies. 
Tnder these circumstandes the committee held that they were residents 
of Princeton, and legal voters. It was' contended that there was a law 
of New Jerse}" declaring that students in college could not vote, but 
this law was passed before the new constitution, and being inconsistent 
with it was superseded by it. But if it were in force it could not affect 
the case, for the legislature could not intend that students should be 
deprived of their votes simply because they were students, whether 
residents or not, and these students were proved to be residents. 

A recent decision of the supreme court of New Jersey bearing 
indirectly on the question was quoted, and the committee agreed that 
it was correct and that under it most of the student!^ at Princeton were 
not le^l voters, but the few who voted were exceptions, as shown by 
the evidence. 

The minority (minority report not given in 1 Bart.) held that the 
votes were illegal and that all but one of them were cast for the sitting 
member. The law of New Jersey specifying students as among the 
persons not entitled to vote in the places where they lived at the time of 
the election was not repealed until after this election. If it was con- 
trary to the new constitution, it was as much contrary to the old; the 
minority did not believe it to l)e contrary to either. But if it were not 
in force the students in question were not entitled to vote on general 
principles. Some of them had left their former homes anlmo non 
rtn'ertendi^ but they had not come to Princeton animo iruinendi^ and 
both were required to constitute a residence. 

Four of them testified that they voted for Mr. Runk, one that he 
voted for Mr. Farlee; the rest refused to disclose how they voted. It 
was thus necessary to resort to other evidence. A witness, one of the 
students of the seminary, testified that he had at various times talked 
with sixteen of them, or heard them talk with others, on political sub- 
jects, and from these conversations he believed them to be Whigs. 
On this testimony the minority deducted their votes from Mr. Runk. 

After a very brief debate in the House it was voted by a vote of 
119 to 66 that the contestant was not elected. A resolution declaring 
the sitting member not entitled to his seat was defeated b^^ a vote of 
96 to 96, the Speaker then casting his vote in the negative. From 
this it would seem that many members who were satisfied that the 
student votes were illegal were not satisfied for whom they were c^ust. 
[1 Bart., 87-92, and Report No. 310, first session Twent^^-ninth 
Congress.] 

(3) Baker, Newton, and Yell. 

Holding incmapatible office. Seata vacant. 

Report by Mr. McGaughey. 

Messrs. Baker and Yell had accepted commissions as colonels in the 
volunteer army. Mr. Newton had been elected to the vacancy alleged 
to have been created by the acceptance of a disqualifying oflice by 
Mr. Yell. The committee reported that the offices were clearly incom- 
patible, and that the seats of Messrs. Baker and Yell were vacant, and 
that Mr. Newton was entitled to his seat. No action was had by the 
House, as Mr. Baker had resigned, and Mr. Newton had already been 
admitted. 

[1 Bart, 92-97.] 
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THIETIETH C0NGEE88, 1847-1849. 

Camiriittee an ElectuniM, 

Mr. R. W. Thompson, Indiana, Mr. Jenkins, New York, 

J. MuLLiN, New York, Van Dtke, Now Jersey, 

L. B. Chase, Tennessee, Roman, Maryland, 

Mr. N. BoYDEN, North Carolina. 

In the second session, Mr. Inge, of Alabama, and Mr. Williams, 
of Maine, were added to the above. 

CaseM, 

{Vi James Monroe vs. David S. Jackson, JS/'eio York. 
(2) H. H. Sibley, Wh^corurln Territory. 

(1) Monroe vh. Jackson. 

Illegal votes. Residence of paupers. Majority report for contestant; 
minority report for cmitestee. lioxLse vacated th^ seat. 

Majority report by Mr. Thompson; minority report by Mr. Jenkins. 

According to the returns the sitting member had a majority of 143 
votes. Contestant alleged that 163 votes were CAst for contestee in 
one precinct by paupers in the almshouse, and that a considerable 
number of votes of the same class, and also of convicts and other dis- 
qualified persons, were cast for him in other precincts. 

The law of New York provided — 

That no person shall be deemed to have lost or aci^uired a reeidence by living in 
any poorhouse, almshouse, hospital, or asylum, in which he shall be maintained at 
public expense. 

All the committee seemed to agree that under this law the legal 
residence of a pauper was the place from which he came to the poor- 
house. The minority raised the question whether some of the paupei-s 
who come to the almshouse before the passage of this law naa not 
already acquired a residence there, and some of the minority drew a 
distinction Det ween actual residence and legal residence (see 1 Bart., 
102); but the main question was whether the proof was sufficient to 
establish the facts alleged. In the precinct where the 163 votes were 
charged lists were in evidence said to be copies of lists kept by two 
challengers of the votes challenged by them. Thev had challenged 
all these voters on the ground that they came from the almshouse and 
were consequently nonresidents. The inspectors of election testified 
that they had considered residence in the almshouse as much legal 
residence as residence in any other house in the district, and had 
admitted votes on this principle. The names found on the lists pre- 
sented were also found on the poll list, and an officer of the almshouse 
testified that they were found on the books of the almshouse. He 
thought that some 18 or 20 of them had resided in the precinct before 
being admitted to the almshouse. 

Upon this evidence the committee found that the persons in ques- 
tion were inmates of the almshouse; that they voted, and that not 
more than 20 of them were legal residents of the precinct. The 



Digitized by VjOOQIC 



THIRTIETH 0ONGBES8. 127 

evidence that thejr voted for the sitting member consisted of proof 
that Democratic tickets were distributeaat tlie almshouse the evening 
before election; that the officers in control of the ahnshouse were 
Democrats; that the conveyances in which the paupers came to the 
polls were furnished by Democrats, and that the Democratic tickets 
were on somewhat thicker paper, and that witnesses in watching the 
paupers vote were of the opinion that the tickets they had were Demo- 
cratic. There was proof, however, that 5 of them voted the Whig 
ticket Deducting these 5 votes and the 20 votes shown to be legal 
from the 163, and adding 19 illegal votes proved in other precincts, 
showed a total of 157 illegal votes cast for the sitting member, which 
being deducted from his vote, the contestant had a majority of 14 
votei^. The committee accordingly recommended resolutions declaring 
contestant elected. 

The minority (minority report and most of majority report omitted 
from 1 Bart.) held that the proof was insufficient to show either that 
the persons voting were inmates of the almshouse, that they had not 
previously been residents of the precinct or that they voted for the 
sitting member, and that the burden was on the contestant to show all 
these facts. Neither the almshouse books, nor any copy of them, 
was put in evidence, and the official who testified that the names were 
on the books was a new official, he did not have charge of the books, 
did not show that he had collated the lists, and did not show that they 
were on the books at the time of the election; other testimony showed 
that two or three of them were not. The persons were not identified, 
even if the proof of the names was taken as sufficient. The witness 
did not know of more than 18 or 20 inmates who had been residents 
of the precinct previous to admission to the almshouse, but his 
acquaintance with the facts was not extended. Many of the inmates of 
the almshouse did go to other precincts to vote, and there was nothing 
to prove that those who voted at this precinct were not those who had 
a right to vote. 

The proof that the voters voted for the sitting member was also of 
a very unsatisfactorv character, and even such as it was it did not 
cover all of them. If the evidence were all taken to show the facts 
claimed for it, it would not show a majority for the contestant. A 
correction of the figures of the majority showed a majority of only 9 
for the contestant; but this included at least 35 votes to which the 
alleged proof that they voted for the sitting member did not profess 
to apply, as well as a number of others where the chain of evidence 
lackea one or more links. 

The House, after some debate, decided to send the case back to the 
people, and by a vote of 104 to 91 declared the seat vacant. 

[1 Bart. , 98^102; and Report No. 403, first session Thirtieth Congress.] 

(2) Sibley. 

Right of Territorial Delegate after admission of State, Majority 
report to admit Ddegate; minority report to exclude hlrn. Delegate 
admitted. 

Majority report by Mr. Thompson; minority report by Mr. Boy den. 

The State of Wisconsin had been admitted under an act making its 
boundaries somewhat different from those of the Territory of Wiscon- 
sin, and excluding the territory north and west of the St. Croix River, 
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containing a population of about 4,000. The ffovernoF of Wisconsin 
Territory having been elected to the United States Senate from the 
State of Wisconsin, the secretary of the Territory, who, under the 
Territorial laws, would become acting governor on the resignation of 
the governor, removed to the territory- not included in the new State 
of Wisconsin, and set up an office as governor of the Territory of Wis- 
consin. The duly elected Delegate naving resigned, the acting gov- 
ernor called a new election, and Mr. Sibley was elected as Delegate from 
Wisconsin Territory. 

The committee found that by the ordinance of 1787, from which all 
Territorial governments are derived, the people were guaranteed the 
perpetual enjoyment of certain rights, including the ordinary forais of 
civil government. Unless the Territorial government still subsisted in 
that portion of the Territory of Wisconsin not included in the State 
of Wisconsin, the people of this territory were without laws or gov- 
ernment, and reduced to a state of anarchy. These people had for- 
merly enjoyed the right of representation in Congress. This right, 
and othei^s, could only be taken away from them by the abrogation of 
the laws under which they enjoyed them and the substitution of other 
laws. No such enactment^i could be found, and in consequence the 
territory in question was still entitled to all the rights of the Territory 
of Wisconsin. Such was the constfuction of the laws made by the 
executive department, and demanded by important considerations of 
public policy. 

The minority (minority report not given in 1 Bart.) held that the 
act empowering the corporation known as the Territory of Wisconsin 
to change itself into the State of Wisconsin, and the execution of that 
act, whereby the Territory l)ecame the State, worked an entire passing 
out of existence of the Territory of Wisconsin, so that no such corpora- 
tion now exist(^d. The territory sought to be represented by Mr. Sibley 
was too small to l)e equitably entitled to a Territorial legislature or a 
Delegate in Congress, and if it were true that the extinction of the 
Territory of Wisconsin left these people without any govemment or 
laws it would merely l>e a good reason for immediate action by Con- 
gress to suppl}^ such government. 

The Delegate was admitted by a vote of 124 to 62. 

[1 Bart, 102-107; and Report No. 10, second session Thirtieth Con- 
gress.] 
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THIETT-FIB8T COHORE88, 1849-1851. 

Coin/mittee an Elections, 

Mr. Strong, Pennsylvania, Mr. Harris, Tennesvsee, 

Harris, Alabama, McGaughey, Indiana, 

Van Dyke, New Jersey, Ash, North Carolina, 

Disney, Ohio, Andrews, New York, 

Mr. Thompson, Kentucky. 

Ciiaes, 

(1) Hugh N. Smith, New Mexim. 

(2) A. W. Babbitt, De^eret, 

(3) Daniel F. Miller m, William Thompson, Tmm. 

i4) John S. Littell vs, John Robbins, jr., Pennsylvania, 
5) Jared Perkins vs, George W. Morrison, New Ilanipshire, 
6) W. S. Messervy, Neir MexU-o. 

(1) Smith. 

Adniissi/m of Delegate hef ore organization of Territorial government. 
Majority report against aAhniHsi<m; nibyrrity report for admission. 
Delegate refused admiss^ion. 

Majority report by Mr. Strong; minority report bv Mr. Van Dyke. 

Under the Mexican Government New Mexico had been a State or 
department, with recognized boundaries, the right of representation, 
and local self-government. Upon the cession of the territory in which 
New Mexico was included to the United States, her former govern- 
ment ceased to exist, and a provisional military government was estab- 
lished by the military authorities. A convention was held at Santa 
Fe, which memorialized Congress for the astablishment of some sort 
of permanent government and elected Mr. Smith as Delegate to Con- 
gress. The committee reported that no Delegate had ever been admit- 
ted from territory not j^et organized under the laws of the United 
States, and that to admit such a Delegate would establish a dangerous 
precedent. The admission of Mr. Smith would be a i^iiasi recognition 
of New Mexico as an existing government — a recognition which it was 
not in the power of the House alone to give, ^jforeover, two-thirds 
of the territory and population of New Mexico were east of the Rio 
Grande, and all this territory was claimed by Texas. Mr. Smith him- 
self was a resident of this portion of the Temtory. If the claim of 
Texas was well founded tnese people were already represented; and 
whether it was or not, the House ought not to take any action infer- 
entially denying its validity. 

The minority held that the question of the admission of a Delegate 
was not a question of law or precedent, but purely of the judgment 
of the House upon the particular facts of an individual case. The 
settled character of New Mexico, its former status in the Mexican 
Republic, its large population, and the importance of its interests 
unaer the controlof Congress furnished strong reasons why the dis- 
cretion of the House should be exercised in it« favor. The claim of 

H. Doc. 510 9 
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Texas to a portion of New Mexico had never been establislied; it nad 
always been resisted by Mexico and tlie people of New Mexico, and 
by the executive department of our own Government. The House 
ought not to take any action which would amount to a substantial 
recognition of that claim. 

The case was debated at considerable length in the House, and the 
subject was finally disposed of bv laying it on the table, bv a vote of 
108 to 93. 

[1 Bart., 107-115.] 

(2) Babbitt. 

AdmisHioii of delegate from tlie allexjed "^ State of De^eret,^^ Corn- 
mittee reported againnt admission. Delegate refused admissimi. 

Report by Mr. Strong. 

A convention of inhabitants of the Great Salt Lake region had met 
and adopted measures for the establishment of a *' State of Deseret." 
They drew up a memorial to Congress and elected Mr. Babbitt a del- 
egate to present this memorial, and on the adoption of any form of 
government to represent the State of Deseret in Congress. The 
committee reportea that^Delegates had uniformly been a<&^itted only 
from Territories organized under the Constitution and laws of the 
United States; that the admission of Mr. Babbitt would operate as a 
quasi recognition of the legal existence of the '^ State of Deseret" — a 
recognition not compi^tent to be given by the House alone; and also 
that the credentials of Mr. Babbitt only showed that he had been 
select(^.d to represent his constituency upon the adoption of some form 
of government, and hence it was evidently not contemplated that he 
should be admitted previous to the adoption of any form or government. 

The debate was chiefly upon the (question of the expediency of admit- 
ting the delegate. The whole su))ject was laid on the table, by a vote 
of 104 to 78. 

[1 Bart., 116-118.] 

(3) MiLLE\^ rK Thompson. 

Rejected retui^ns. Yotes ca,^f !n wrong co unties. Majority report for 
sitting nieniher; nihuwlty rrjxtrt for contestant. House minted the seat. 

Majority report b}^ Mr. Strong; minority report by Mr. Van Dyke. 

According to the official canvass the sitting member had a majority 
of 386 votes, but this official canvass did not include the votes cast in 
seveml precincts. If all the votes cast in the district were counted, 
contestant would have a majority of 59 votes. Upon most of the ques- 
tions raised the committee agreed, and counted all the votes and pre- 
cincts rejected for informality. The issues on which the case turned, 
and which were chiefly discussed in the reports, were three — (1) the 
vote of Kanesville, rejected by the commissioners of Monroe County; 
(2) the vote of Boone Township, Polk County; and (3) alleged illegal 
votes in Boone Township, Dallas County. 

In Kanesville the vote was: Miller, 493; Thompson, 30. This vote 
had been duly returned to the clerk of Monroe County, but he refused 
to receive it, and the county commissioners did not count the vote of 
this township. The action of the clerk was condemned by the com- 
mittee, but tne majority found that upon the evidence the vote of this 
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township could not be counted, fii-st, because the commissioners of 
Monroe County had no right to appoint judges of election and provide 
for ^n election, as wsm done in this case; and, second, because Kanes- 
ville was not as a matter of fa<^t within the territory attached to Mon- 
roe County and under its jurisdiction. 

At this time most of the western half of the State of Iowa was unorga- 
nized and sparsely settled. To each of the frontier counties was attached, 
for election and other purposes, that portion of the unorganized country 
lying west of it. Among the various provisions for the government 
of this territory were found two; one giving the county commissioners 
of the counties to which it was attached the power to establish town- 
ships in it, and to appoint the place where the electors should meet for 
the first township election; and another giving them the power, if it 
was not divided into townships, to establish voting precincts and 
appoint judges. Where townships were established, the power to 
appoint judges seems to have resided in the people at the first elec- 
tion; at subsequent elections the township trustees were to act as 
judges. The commissioners of Monroe County had entablished the 
township of Kinesville and appointed judges, w6o held an election and 
duly returned the votes. The committee held that the ix)wer of the 
eommissionei^ to appoint judges was confined to pndmiH where no 
townships were organized, and that the appointment of judges in a 
to kvnship was in excess of their powers. They could only appoint a 

EWe for the first township election, and no other election could be 
eld until after this townsnip election, the time for which was later 
than the Congressional election in question. 

But the main objection to the votes of Kanesville was the fact that 
it was not as a matter of fa<*>t within the territory attached to Monroe 
County Recent survevs showed that the voting place was G miles 
north of a line drawn due west from the northern limit of Monroe 
CV)unty, and most of the votei-s lived still farther north. They were 
cons<»quently attached to Mahaska Countv, the next county north, and 
had a right to vote only in that county or in precincts established under 
its authority. The fact that the voters hdievtd at the time that they 
were due west of Monroe County (the place was 125 miles to the west, 
and there had been no surveys at the time of the election) was imma- 
terial, as under the laws of Iowa the^ right to vote was restricted to the 
county in which the voter actually resided, and not to that in which 
he [relieved himself to reside. 

Contestant claimed that the vote of Boone Township, Polk Countv, 
should be rejected, on the ground that Boone Township was in the 
Second and not in the First Congressional district. The First Con- 
gressional district included the counties in the southern half of the 
btate, and all the unorganized territorv south of a line running due 
west from the northwest corner of Polk County. The Second district 
included the northern counties and the unorganized territor\' north 
of the above line. Polk County was in the First district; Boone Town- 
ship (afterwards Boone (younty) was in the unorranized territory 
north of the dividing line, but it was attached to Folk County for 
election purposes. The constitution of Iowa provided that territory 
so attached to a county should be considered as forming a jxirt of it 
for election purposes. The districting act provided that no county 
should be divided in forming the districts. It was claimed that the 
provision of the districting act dmwing the line between Polk County 
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and Boono Township or County wan a virtual repeal of the former act 
attaching them. But the committee held that if the districtingact did 
separate the two counties it rather rendered the act void. But the 
purpose of the act was evidently that the whole vote of a county 
should be canvassed together and form a part of the vote of one dis- 
trict. Boone Township was attached to Polk County for election pur- 
poses; its inhabitants could vote in no other county, and they must 
therefore be considered as belonging to the same district as Polk 
County. 

The only other question was that of the legalitv of a number of 
votes cast in Boone Township, Dallas County. These votei-s came 
from the extreme western part of the State, and traveled sixteen days' 
journey to get to the voting place. Thev had a right to vote in what- 
ever county they resided due west of. There was testimony in regard 
to the places of residence of 42 of them, which the majority of the 
committee found sufficient to show that the northernmost of them 
resided south of a line drawn due west from the southern border of 
Dallas County. The}' had therefore a right to vote in Mahaska, but 
not in Dallas County. Contestant conceded that 38 of them voted for 
him, and they were accordingly deducted from his vote. 

According to these findings the majority of the sitting member was 
increased to 478; or, if the vote of Kanesville was counted, he would 
still have a majority of 15 votes. The committee accordingly recom- 
mended a resolution declaring him elected. 

The minority differed upon all three of these issues. The voters 
who voted at Kanesville nad an unquestioned right to vote in the 
First Congressional district, and they should not be deprived of their 
votes on technical grounds, unless those grounds were exceedingly 
strong. The county commissioners had always exercised the right of 
appointing election judges in the unorganized territory, and the judgen 
so appointed in this case had conducted the election fairly and in strict 
compliance with the law. A line run since the election showed that 
Kanesville was north of the northern line of Monroe County, but at 
the time of the election there had been no surveys. There was at the 
time of the election an admitted line which ran north of Kanesville, 
and upon the basis of this line the county of Monroe had exercised 
jurisdiction, and the people had based their actions upon the assmiip- 
tion that they were within the jurisdiction of Monroe County. While 
the facts as now established might prevent any future jurisdiction by 
Monroe County, they could not invalidate the acts done under a past 
recognized jurisdiction. 

Under the act for districting the State, Boone Township, Boone 
County, was in the Second Congressional district, and its innabitants 
had no right to vote in the First district, in spite of the fact that by an 
earlier law Boone County, of which Boone Township was a part, had 
been attached to Polk county for election purposes, and that Polk 
County was in the First district. Under the law of the United States 
no district could elect more than one representative, and it followed 
that the inhabitants of one district could not vote for the representa- 
tive of another district. Moreover, under the same law which attached 
Boone County to Polk County more than half the territory of the 
Second district was attached to Polk County, and it ceilainly could 
not have been the intention of the legislature to have the First district 
include the larger portion of the territory assigned to the Second. 
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The votes cast in Boone Township, therefore, oupht not to be counted 
in the First district. 

The votes alleged to have been illegally cast in Boone Township, 
Dallas County, were, with possibly 10 exceptions, not shown to lie 
illegal. The evidence did not show, conclusively, that their residences 
were not due west of Dallas County. If these 10 were deducted, and 
the vote of Boone Township, Polk County, counted, the contestant 
would still have a majority, and he was consequently, in any view of 
the case, entitled to the seat. 

The case was debated at considerable length, and the resolution pre- 
sented by the majority was rejected bv a vote of 102 to 94. The reso- 
lution declaring the contestant elected was then defeated by the cast- 
ing vote of the Speaker, and the governor of Iowa was notified that a 
* vacancy existed. 

[1 Bart., 118-137.] 

(4) LiTTEL VM, ROBBINS. 

Frmtd; fal^e c/yunting; hallot-fxhc Htuffiyig. Majority report f<yr Hit- 
ting member; minority report to declare xrat racant. Sitting nuitthei' 
retained the neat. 

Majority report by Mr. Strong; minority report by Mr. Van Dyke. 

Accordmg to the returns the sitting member received a majority of 
410 votes. The district was all within the county of Philadelphia, and 
no charges were made against the election except in Penn aistrict, a 
suburb of Philadelphia. In the two precincts of this district a major- 
ity of 755 votes was returned for the sitting member. The contestant 
alleged that in these two precincts 385 votes were returned which were 
not cast, and that 94 votes which were cast for him were not counted. 
The committee called attention to the fact that it was necessary to 
establish both of these charges in order to overcome the majority of 
the sitting member, and that no attempt had been made to establish 
the latter charge. 

All the testimony m regard to the first charge was taken by the con- 
testant, the sitting member having taken no testimony at all. The 
chief evidence that more votes were returned than cast was a list kept 
in each precinct by outside parties, stationed at the voting window. 
The official poll lists in the two precincts contained 385 names not 
found on these "window lists." The question at issue was whether 
these lists had been kept with sufficient accuracy to overthrow the 
"DrimafacU correctness of the returns. The majority found that they 
nad not been so kept. In the fii-st precinct the list was kept by five 
different persons, each serving during a portion of the day. It was 
largely kept bv placing a pencil dot ^fore the names of the voters on 
the assessor's list as they voted. It was a crowded city district, and 
there was often such a press at the polls that it was impossible for the 
list keepers to see all the votes. The assessor's list they had was not 
strictly alphabetical, and they would probably not alwavs find the 
name of one voter before the next one voted. The '^window list" 
only included the votes cast from outside the window, but some votes 
were certainly cast from inside, and it was customary in Pennsylvania 
to allow the aged and infirm to vote from inside the room. ^Several 

Eei*sons were shown to have voted who were not on the list, and a list 
ept by one of the inspectors inside, while confessedly incomplete, and 
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containing many less names than were K^turned by the board, contained 
111 more than were on the '' window list." 

The list at the second precinct was kept by two persons, who had no 
motive in keeping it accurately except curiosity. It was kept by writ- 
ing down the names of voters as they voted during part of the day on 
small slips of paper, which were afterwards fastened together in book 
form. There was such a press around the polls that they were repeat- 
edly pushed away from the window, and persons might thus have voted 
witnout their knowledge. 

Under the Pennsylvania law very careful provision was made to 
insure a fair election. There was very little possibility of mistake, 
and no chance for fraud except by the collusion of five election officers, 
each of whom was sworn to perform his duty and liable to heavy penal- 
ties for failure to do so. No one portion of these "window lists" had 
more than one witness behind it, and against that witness was the offi- 
cial oaths of five election officers. This fact and the circumstances 
already mentioned as showing the probability of inaccuracy in the 
lists left it impossible to say that there was a preponderance of evi- 
dence that the returns were fraudulent. 

There was no evidence to sustain the charge that the official list con- 
tained names of nonresidents, and nothing except what might l)e 
inferred from the evidence alread^^ mentioned to sustain the charge of 
ballot box stuffing, and the committee accordingly recommended a 
resolution declaring the sitting member entitled to his seat. 

The minoritv (mmority report and most of majority report omitted 
from 1 Bart.) Iield that the charges of contestant were substantially 
proved. The "window lists " ma}^ not have been entirely accurate, but 
they were substantially so, and they certainly could not have omitted 
over a third of the votes cast, as they did if the poll lists were correct. 
The election officers were all of contestee's party, and if they had 
chosen to commit fraud they had abundant opportunity to do so. The 
evidence presented was certainly more than sufficient to overcome the 
"pri ma facie of the returns, and to render it incumbent on the sitting 
member to call the election officers or produce some evidence to sus- 
tain their correctness. There were other circumstances going to show 
the probability that more votes were counted than cast. The most 
suspicious circumstance, however, was that contestant had issued sub- 
poenas for all of the voters whose names were on the official list but 
not on the "window list," and that not one of them could be found. 
This would show, what the other testimony already indicated, that 
they were purely imaginary persons. 

It would be entirely competent for the House to throw out the entire 
election at these two fraudulent precincts, which would ^Svz tne seat 
to the contestant; but the minority recommended, as pro^ i*i^iy the fair- 
est course, that the election be declared void. 

After a brief debate the House adopted -^^ """ solution presented 
by the majority, without division, and tb. itting member retained 
the seat. 

[1 Bart, 138-141, and Report No. 488, lii.sl: session Thirty-first Con- 
gress.] 



Digitized by VjOOQIC 



THIBTY-FIBST CONGRESS. 135 

(5) Perkins vs. Morrison. 

Whether election to fi/l vaeancy to he held in old district or nein. 
Majority rejxrrt f(fr mtting utemoer; inhionty report for contestant. 
Sitting member retained the seat. 

Majority report by Mr. Strong; minority report by Mr. Mc- 
Gaugney. 

At the time of the election of members to the Thirty-first Congress 
the Third district of New Hampshire was composed of two counties. 
A redistricting act was subseouently passed, to take effect upon its 
passage, in which the Third district was composed of the same two 
counties and four additional towns. Mr. Wilson, the Representative 
for the Third district, resigned, and the governor issued his precept 
for an election to fill the vacanc}^ addressed to the Third district as 
newly constituted. The election was held, and in the whole district 
the sitting member received a majority, but in the two counties con- 
stituting the original district the contestant received the majority. 
The committee reported that the only district having le^l existence 
at the time the election was held was the district as constituted by the 
new law. That law was valid unless it was in conflict with the Consti- 
tution or some law of the United States, which was not claimed. 
Representative's are the representatives of all the pt^ople of their 
States, and so the argument from double representation did not apply. 
The question of the policy or justice of the law was not for the House 
to consider. The fac»t that the State might have been so redistricted 
that it would be impossible to determine from which district the elec- 
tion should be filled did not affect the question, as the possibility that 
a right may be abused d(x»s not destroy the right. 

Tne minority held that it was plain that tne redistricting act was 
only intended to apply to future Congresses. A vacancy *'is the 
occurrence of an event bv which a portion of the people are left 
unrepresented," and it ougnt to l>e filled by the people thus left with- 
out representation. The people of the four towns whose votes decided 
the result of this election in favor of the sitting meml)er were already 
represented by another Representative. If the people in whose repre- 
sentation the vacancy occurred did not have the right to fill it, it was 
impossible to say to whom that right belonged, as the num)>ering of 
the districts was immaterial, and the territory or population of the 
old district might be equally divided between two new districts, neither 
of which would have the old number. 

After considerable debate the House confirmed the right of the sit- 
ting member to his seat by a vote of 98 to 90. 

[1 Bart, 142-147.] 

(6) Messervey. 

Right of Delegate from Netn Mexico to admission. Committee 
reported against adinisfdon. No action by the House. 

Report bv Mr. Strong. 

As already noticed in the case of Hugh N. Smith, a convention o^ 
the people of New Mexico had met at Santa Fe and drawn up a plan 
for a Territorial government and selected Mr. Smith as Delegate. 
Before any decbion nad been made by the House in this case another con- 
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vention met in Santa Fe and adopted measures for a State government. 
Under the regulations adopted by this convention Mr. Messer^^ey was 
elected as a Representative in Congress. He presented his credentials 
as such, but only asked to be admitted as a Territorial Delegate. The 
committee reported that he could certainly not be admitted as a Dele- 
gjate from the Territory of New Mexico upon an election and creden- 
tials purporting to constitute him a Representative of the State of New 
Mexico. The same reasons were given against his admission as were 
given in the previous cases of Smith and Babbitt, with the additional 
one that as a form of Territorial government had now been adopted 
for New Mexico no consideration of expediency could be urged in 
lavor of seating the claimant. 

The case was not acted^upon in the House. 

[1 Bart, 148-162.] 
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THIETT-SECOHD C090BESS, 1851-1853. 

Committee on Elect hms, 

Mr. Disney, Ohio, Mr. Caskie, Virginia, 

Ashe, North Carolina, Ewing, Kentuck3% 

Williams, Tennessee, Davis, Massachusetts, 

Hamilton, Maryland, Gamble, Pennsylvania, 

Mr. ScHEBMERHORN, New York. 

Case, 
Hendrick B. Wright vs. Henry M. Fuller, PeTtn^lvanuu 

Wright vs. Fuller. 

Irregularities y illegal votes. Majority report to declare seat vacant; 
minority report for contestee, ConteJitee retnitied the Meat, 

Majority report by Mr. Ashe; minority report by Mr. Davis. 

Ac^x)rding to the returns the sitting member had a majority of 59 
votes. The contest was confined to Danville precinct, Montour 
County, where the vote was 32 for contestant and 659 for contestee. 
The contestant attacked this precinct on the ground of irregularities 
in the organization and conduct of the election board, and also charged 
that illegal votes sufficient in number to change the result were cast 
in this precinct for the contestee. 

The contestee objected to the sufficiency of the notice of contest, on 
the ground that it should have included the names of the voters 
alleged to have voted illegally, and that it should have alleged more 
particularly by whom and m what manner the irregularities com- 
plained of were committed. As this was the first case under the law 
of 1851 for taking testimony, both the majority and the minority dis- 
cussed to some length the question of the sufficiency" of the notice. 
The majority held that the notice was sufficient, in that it alleged 
illegal votes cast at a particular poll sufficient in number to change 
the result of the election, and specific irregularities committed at the 
same poll. If the law had intended that the names of the illegal voters 
should be included, it would have explicitly required it, as in another 
section it did explicitly require that the names of the witnesses should 
be given in the notices to take testimony. In many cases, of which 
this was one, it would be practically impossible to give in advance the 
names of all illegal voters, and any such rigid requirement would 
defeat the end of the law. 

The intention of the law requiring this notice to be given was to prevent any pur- 
prise being practiced^ to put the sittmg member upon a proper defense. 

The notice of contest in this case was sufficient for this purpose. 

The irregularities complained of were that the various officers of 
election usurped each other's functions; that unsworn outsiders 
assisted in the election, and that these irregularities had for their 
purpose and result the reception of a large number of illegal y6tes. 
Under the laws of Pennsylvania the election board consisted of a judge, 
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two inspectors, and two clerks. The duties of these oflScei*s were dif- 
ferent, and the oath taken by each only bound him to perform the 
duties of his own office; so that, the committee held, any one of them 
performing the duties of another was pro hoc vice unsworn. It ap- 
peared that durijig part of the day the judge performed the duties of 
an inspector, an inspector performed the duties of a clerk, a clerk 
performed the duties of an inspector, an unsworn outsider performed 
the duties of a clerk, and the assessor, who was required to be in 
attendance with his assessment lists, devoted himself to distributing 
tickets. 

On ordinary occasions, where there were no charges of fraud or 
misconduct, such irregularities might be overlooked, but in this case 
such charges were made and fully sustained; and under such circum- 
stances to overlook the irregularities would be to open wide the door 
to fraud. If this were a case arising under the laws of a State, the 
proper remedy might be to punish the officers for misconduct, but as 
the House had no power to punish State officers the only remedy 
was to declare the election void. 

With such irregularities it was not surprising to find 1 vote in 5 ille- 
gal. The vote cast was very much larger than had ever been cast in 
tne precinct l^efore, and naturally aroused suspicion. It was shown 
that 41 foreigners voted who had been naturalized since the election, 
and hence could not have been qualified voters at that time. Ninety- 
four persons voted whose names were not on the assessor's list, and 
against whose names the words ^' tax," " age," etc., had not been writ- 
ten, as required by law, to show that they had made proof of qualifica- 
tion. Thirty-nine persons appeared to liave voted under the provision 
for persons between the ages of 21 and 22, a most extraordinary pro- 
portion. There were also 9 votes of nonresidents. The efforts of 
contestant to show all the illegal votes, and to show how they were 
cast, were in a measure frustrated by the refusal of witnesses to obey 
the subpoenas of the commissioner. As on this account he had not been 
able to show enough illegal votes cast for contestee to overcome the 
returned majorit}-, the committee could not recommend seating the con- 
testant, but recommended that the seat be declared vacant. 

The minority (only part of minority report given in 1 Bart.) held 
that, there being no charges of fraud, the* contestant ha\dng admittedly 
failed to show enough illegal votes cast for contestee to overcome the 
majority, and the irregularities being such as the courts of Pennsyl- 
vania had decided to be immaterial, the case of contestant was not made 
out and there was no ground for setting aside the election. 

The notice of contest ought to have been hejd insufficient, because 
neither the names nor the number of illegal voters were given. The 
words "specify particularly" in the law clearlv required this degree 
of particularity, and it had always been required by the House even in 
the absence of law. 

If the 41 unnatumlized v otes and the 3 nonresidents were taken as 
proved, it would not affect the result, especially in view of the 13 ille- 
gjil votes proved and conceded to have been cast for contestant at other 
polls. The evidence in regard to the alien votes was unsatisfactory, 
m that it did not establish the identity of the voters, and there was 
proof in a considerable number of cases showing several persons of the 
same name. There was, moreover, no pretense of proof how these 
voters voted. The votes attacked because the election officers bad 
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failed to write the reasons for their reception after the names on the 
poll t)ook were not shown to be illegal, as such omission was common, 
and occurred on many of the poll books before the committee. It was 
not a fatal irregularity. The complaint of contestant that witnesses 
had refused to obey the subpoenas of the commissioner was not justi- 
fied. The subpoenas wepe issued in the name of the Commonwealth of 
Pennsylvania, instead of the United States, and were otherwise illegal 
and nonenforceable. The commissioner himself showed the most fla- 
grant partisanship in favor of contestant, and witnesses were not much 
to l>e blamed for not caring to appear before such a commissioner. 

The irregularities complained of did not affect the substance of the 
election, and could easil}^ be explained by the ordinary circumstances 
of an election. The courts in Pennsylvania, as everywhere, had 
always held that such irregularities, in the absence of fraud, did not 
vitiate an election; and there was no allegation of fraud in this case. 

After considerable debate the House laid the whole subject on the 
table by a vote of 87 to 74, which was substantially a decision in favor 
of contestee and the recommendations of the minority, as it left Mr. 
Fuller in his seat. 

[1 Bart., 152-164, and Report No. 136, first session Thirty -second 
Congress.] 
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THIETT-THIED COHOEESS, 1853-1855. 

(Jommittee on Electio)u. 

Mr. Stanton, Kentucky, Mr. Stkatton, New Jersey , 

Gamble, Fennsvlvania, Dickinson, Massax'husetts, 

EwiNG, Kentucky, Bliss, Ohio, 

Seward, Georgia, Clark, Michigan, 

Mr. Madison, New York. 

Case. 
William Carr Lane vf<, Jos^ Manuel Gallegos, Neio Mexico. 

Lane vs. Gallegos. 

Trreg^darities; Indian votes. Reprrrt for contests. Contested 
retained the neat. 

Report by Mr. Stanton. 

The contestant claimed that many polls where majorities were cast 
for contestee ought to have been rejected and that other polls were 
wrongly rejected, to the prejudice of contestant. The committee 
found that, as might have been expected in a Territory newly admit- 
ted, whose people did not understand the forms of our laws, there 
were many irregularities in the election and returns; but as these 
irregularities dia not affect the substance of the election and there was 
no proof of fraud thev were disregarded. The main irregularity 
consisted in returning the poll books separately from the abstract of 
votes, and a few days later. A number of Indians offered to vote, but 
their votes were refused, as the committee held, properly. They sus- 
tained tribal relations and were like other savage tribes. The only 
return rejected by the committee was that of a precinct where all the 
votes were cast by Indians and the election was organized by the 
Indians and held by their chiefs without authority of law. 

The resolution presented by the committee sustaining the right of 
contestee to his seat was adopted without debate or division. 

[1 Bart., 164-166.] 
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THntTY-FOTTRTH COHGEESS, 1865-1867. 

Comrnittf'^. im EUctiona. 

Mr. Israel Washburn, Jr. , Maiue, Mr. Hickman, Pennsylvania, 
Stephens, Georgia, Colfax, Indiana, 

Watson, Ohio, Smith, Alabama, 

Spinner, New York, Bingham, Ohio, 

Mr. Oliver, Missouri. 

In the second session Mr. Savage, of Tennessee took the place of 
Mr. Oliver. In the third session Mr. OliVer again took the place 
of Mr. Savage. 

(1) J. S. Turney vs. Samuel S. Marshall, and P. B. Fouke m, Lyman 
Trumbull, Illinois. 

(2) William B. Archer vs. James C. Allen, Illinois. 

f3) James A. Milliken^y^. Thomas J. D. Fuller, Maine. 

(4) Miguel A. Otero vs. Jos6 M. Gallegos, Neio Mexiiio. 

(5) A. H. Reeder vs. J. W. Whitfield, Kanm%. 

(6) Hiram P. Bennet vs. Biixi B. Chapman, Nebraska. 

(7) S. B. Clark vs. Augustus Hall, Iowa. 

(8) A. H. Reeder vs. \. W. Whitfield (second case), Kansas. 

(1) Turney vs. Marshall, and Fouke vs. Trumbull, 

Pincer of SfaU-s to superadd qualliicatuytis. Report for sifting mem- 
hers. Sitting nceinhers retained seats. 

Report by Mr. Bingham. 

Messrs. Marshall and Trumbull had each received a large majority 
of the votes cast in their respective districts. Their elections wore 
contested on the ground that all the votes cast for them were nullities, 
under the following provision of the constitution of Illinois: 

The iudgeg of the supreme and circuit courtw shall not be elij?ible to any other 
office of public trust or profit in this State, or the United States, during the tenn for 
which they are elected^ nor for one year thereafter. All votcfl for either of them 
for any elective office (except that of judge of the supreme or circuit court) given by 
the general a«»embly or the people shall be void. 

Mr. Marshall had been elected to the circuit and Mr. Trumbull to 
the supreme court of Illinois, each for terms which (with the addi- 
tional year of disqualification) would have extended beyond the time 
at which they were elected to Congress. The committee, quoting the 
well-known opinions of Story and Kent, held that the States had no 
power to superadd qualifications for Representative in Congress to 
those prescribed in the Constitution. Messrs. Marshall and Trumbull 
were possessed of all the constitutional qualifications, and the people had 
a right, guaranteed by the Constitution, to elect them to Congress, and 
they could not be deprived of this right by any State law or constitu- 
tion. It was contended that the question was not one of qualification, 
but of election under the laws of Illinois, but the committee held that 
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inasmuch as the votes were conceded to be the votes of qualified elec- 
tors, cast at the place and time and in the manner prescribed by law, 
there could be no question in regard to the election except that of the 
qualification of the returned members. 

After a short debate the House sustained the conclusion of the com- 
mittee by a vote of 125 to 5. \ 

[1 Bart, 167-169.] 

(2) Archer vs. Allen. 

Recount y illegal votes. Majority report for contestant; minority 
re2)ortfor contest ee. House vacated the seat. 

Majority report by Mr. Washburn; minority report by Mr. Stephens. 

According to the returns the sitting member had a majority of 1 
vote. The contestant served a notice of contest, containing the follow- 
ing specification: 

That the returns made by the returning officers, as officially announced, are incor- 
rect, and that the poll books of the several counties in this district show that I 
received a majority of the legal votes polled in the said district for the said office, 
and am entitled to' the certificate of election therefrom. 

This notice was seasonably sent to Washington, but through inad- 
vertence the notice to take testhnony was not served until nine days be- 
fore the time the tt^stimon^^ was to be taken (the law requiring ten days). 
The sitting member obiected to the testimony taken, on the ground 
of insufficient notice. The committee, with the assent of both parties, 
passed a resolution giving the parties forty da^s additional in which to 
take testimony. Before this time had expired the House passed a 
resolution calling on the committee to report what action they had 
had in the case. The committee reiK)rted these facts, with a statement 
that their action was in accordance with many precedents, and in the 
interest of fairness. 

The additional testimony having been taken, the committee on the 
whole case reported in favor of the contestant; the minority reported 
for contestee. The contestee objected to the notice of contest (whose 
only specification upon which evidence was taken is quoted above) on 
the ground that it did not "specify particularly" the grounds \xpoi\ 
whicn contestant relied. The committee held that the notice was suf- 
ficient "to authorize an investigation of the correctness of the returns 
made by the returning officers of any precinct in the district. The 
notice embraced all the precincts in general terms, and was as good a 
compliance with the law of 1851, and as serviceable to the sitting mem- 
ber as if every precinct in the district had been speciticall}'' named." 

The grounds of contest, as developi^d by the evidence, were two: A 
recount of ballots in one precinct made while the testimony was being 
taken, and 3 illegal votes. The recount showed 1 less vote for the 
contestee and 3 more for the contestant than were shown by the orig- 
inal count. The 3 additional votes for the contestant were ballots 
which were not counted for either candidate at the first count, on the 
ground that both names were attempted to be erased. A third count, 
made a year later, while the additional evidence was being taken, con- 
firmed the recount. The ])allot box had been securely locked and 
kept by one of the judges, another judge taking the key. The key 
was lost, but the judge who had the box had another key of- his own 
which would tit the lock. This judge was a political partisan of con- 
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testee, and would not have been likely to tamper with the box in the 
interest of contestant. He testified that it nad not been tampered 
with at all. The committee had no doubt that the Imllots recounted 
were the same as those first recounted, and in the same condition, and 
accepted the result of the recount. The original ballots not counted 
at the first count were in evidence, and the committee were of the 
opinion that at least one of them, and probably two, ought to be counted, 
as was done on the recount. If either of them was counted it would 
elect the contestant. 

Of the 3 illegal votes charged, 2 were perhaps illegal; but there was 
no competent evidence how tney were cast. Tne other was not proved 
to be illegal. 

The nunority held that the notice of contest was insufficient, in that 
there were no particular specifications of the grounds relied on. 

It wafi almost as vagAe and indefinite a^ if it had simply notified the sitting mem- 
ber that the contestant intended to claim the seat upon the grounds that ne waa 
dulv elected and that the sitting member was not. 

•fhe law of Conp-ess we do not regard as merely directory or cumulative, but as 
peremptory and bmding in its import and intention as any other law regulating any 
other judicial proceeding. The House, in judging of the election returns of it« mem- 
bers, sits as a court; their proceedings are judicial in their character, and why it is 
not as competent for Congress by law to regulate the proceeding in this court as in 
any other? 

But if the testimony were admitted it was not sufficient. The recount 
took place six months after the election, and during all that time the 
box and a key had been in the possession of one man. The other key 
was lost, and might have been found and used by some unknown 
person. So long as there was a possibility that the ballots might have 
been tampered with, it would be a dangerous precedent to allow a 
recount. But if it were allowed, it would not change the result. The 
3 ballots for contestant not counted on the first count ought not to be 
counted, as it was the endent intention of the voter to erase the names. 
If the alleged mistake of 1 in favor of contestee were allowed, it would 
only make the election a tie. But of the 3 illegal votes charged the 
only one in regard to whom the proof was sufficient was shown to 
have voted for contestant instead of contestee, and this would still 
elect contestee by a majority of 1. 

After some debate, the resolution declaring the contestee not elected 
was passed by a vote of 94 to 90. The resolution declaring the con- 
testant elected was then lost by a vote of 89 to 91, and the Speaker 
was directed to inform the governor of Illinois of the vacancy. 

[1 Bart., 169-176, and Reports Nos. 8 and 167, first session Thirty- 
fourth Congress (parts of all three reports omitted in 1 Bartlett).] 

(3) MiLLiKEN ?w. Fuller. 

Irregxilarities. Repat't for amtestee, Contestee retah^ed the seat. 

Report by Mr. Spinner. 

The result of the election would not be changed unless the votes of 
plantations were thrown out because no lists of voters were returned 
to the secretaiy of state, or because the election officers were elected 
at the meeting in April instead of the meeting in March, and the 
committee considered only these questions. As to the last point, the 
conmiittee were unanimous in the opinion that as no fraud was alleged, 
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and the persons officiating were officers defacto^ the votes were right- 
fully counted. As to the other point, the conunittee were divided as 
to what their opinion would have been if it were an original Question; 
but as the contemporaneous decision of the State canvassers nad rec- 
ognized the returns as valid, they did not feel authorized to exclude 
the votes. 

The House passed the resolution declaring the sitting member 
elected without debate or division. 

[1 Bart, 176, 177.] 

(4) Otero vh. Gallegos. 

Illegal votes; irregularities; fraud. Report far contestant. Con- 
testant seated. 

Report by Mr. Smith. 

The contestant alleged that in certain specified precincts the votes 
of Mexican citizens were illegally ca^t for contestee. He specified the 
precincts and the number ot votes attacked in each. The contestee 
objected that the notice was insufficient and that he should have been 
given a list of the names of the voters attacked. The committee held 
^^that the notice was quite sufficient to authorize the taking of the 
testimony." 

Under the treaty by which New Mexico was ceded to the United 
States, it was provided that all the inhabitants who might choose to 
retain their Mexican citizenship mi^ht do so, but that all who did not 
declare their intention to retain their Mexican citizenship within one 
year from the date of the treaty should be held to have elected to 
become citizens of the United States. The contestee objected to the 
authority of the tribunal before whom the voters in question were 
alleged to have declared their intention. Congress had provided no 
tribunal, but the committee held that this failure of Congress could not 
be so construed as to prevent the carrying out of the treaty stipulation. 
The military governor of the Territory nad, within the year, issued a 
proclamation directing that there should be opened in the prefectures 
of the sevei-al counties registers of enrollment of those who ^ould elect 
to retain the character of Mexican citizens. This proclamation was 
carried out, and large numbers of persons were enrolled. The com- 
mittee held that in the absence of any Congressional enactment, the 
governor was the proper person to designate the tribunal and pre- 
scribe the mode of making the declaration; and that anv declaration 
made in good faith, under the above proclamation, was legally valid. 

There was evidence to show that 143 persons voted for the sitting 
member whose names were the same as names found on these enroll- 
ments. This the committee held to ^^ prima facie evidence that the 
persons who voted were not American citizens, and to shift the burden 
of proof to the opposite party. There was some evidence tending to 
show that 12 of the voters might not be the same as those on the enroll- 
ment, or might have been improperly placed thereon; and while this 
evidence was unsatisfactory, the committee allowed these voters to 
stand. The remainder were illegal, and were more than sufficient to 
overturn the returned majority of the sitting meml)er. 

One precinct had hcHMi thrown out by the probate judge for fmud 
and irregularities, and contestee asked that it l)e counted. But it 
appeared that the election wa^ practically viva voce^ the judge crying 
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each vote as it was east, in violation of the law; that the election offi- 
cers were not sworn; that the ballots, which were required to be deliv- 
ered bj' the voters in person, were handled and written upon by an 
unsworn outsider; that the legal poll books were not used, but loose 
sheets of paper, and that there were 192 ballots in the box not num- 
bered, ana in excess of the names on the poll book. Upon these facts, 
and the judicial determination of the probate judge, the committee held 
that the return was properly rejected. 

The sitting member asked to have one return thrown out where he 
was returned as receiving onlv 18 votes, on the ground that 124- per- 
sons testified that they voted for him. But the testimony was not 
taken before the officer named in the notice, and the testimony of the 
voters did not show whether or not they could read, or otherwise knew 
for whom they voted. It was merely a list of names, with a certifi- 
cate of the ju(Ige that each of the persons named made oath that he was 
a resident of the precinct in question and voted for contestee. To 
admit this soii; of testimony to overthrow the acts of the officei*s of elec- 
tion would establish a dangerous precedent. This testimony could not 
be true unless fraud was committed, with the connivance of all the 
election officers. Testimony should first have been introduced to show 
this fraud. 

The committee recommended resolutions declaring contestant elected, 
and after arguments by contestant and contestee, the House passed the 
resolutions without division. 

[1 Bartlett, 177-185, and Report No. 90, first session Thirty-fourth 
Congress (part of report not given in 1 Bartlett).] 

(5) Reeder vs. Whitfield. 

Law under which election hdd invalid on account of violence and 
inti/n idatlon. On prdiminary question the majority report id in fa ror 
of sending for persons and papers and hrimjlng thni to WatthiiK/ton; 
the minority reported that iw investigation was demanded. The Ifouj^e 
sent a special committee to Kansas to take testimony. On the final case 
the uwijorlty reported for the contestant; tlie miTwrity for tlie contestee. 
The House vacated the seat. 

Majority report on preliminary question by Mr. Hickman; minority 
report by Mr. Stephens. 

. Majority report on final case by Mr. Washburn; minority report 
by Mr. Stephens. 

This case involves the disturbances in Kansas following the Kansas- 
Nebraska act. It is not necessary to enter fully into the historical 
questions involved. The contestant claimed that the law under which 
the election was held was invalid, because the Territorial legislature by 
which it was passed was not elected by the people of Kansas, but was 
imposed upon them by an armed invading force. The contestant did 
not claim his election under this law, or any other, but bv virtue of 
an election held by the people independently of the law. lie alleged 
that at the election at which contestee claimed to have been elected 
large numbers of illegal votes were cast by the persons who had 
invaded the Territory n*om Missouri. 

The committee called attention to the public importance of the 
questions involved, and quoted in detail the startling statements of 

H. Doc. 510 10 
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facts which the contestant offered to prove. If these facts could be 
proved it was of the highest importance to the House and the countr^^ 
that a full investigation should be had. The state of affairs in Kansas 

1 was alleged to be such that it would be impracticable to take the testi- 
mony in any other way than by sending for persons and papers, and 
bringing them to Washington^ and the committee accordingly recom- 
menaed a resolution empowering the committee to send for persons 
and papers. It was objected that the contestant could not be heaixi to 
object to the validity of the Kansas legislature, inasmuch as he had 
himself, as governor of Kansas, issued certificates of election to its 
members, and held official communication with it as a legislative body. 
But the committee held that the principle of estoppel ought not to i>e 
applied by the House to a case so plainly calling for the most search- 
ing investigation, and also that in any case this principle could not be 
applied to the rights of the people of Kansas, whom contestant pro- 

' fessed to represent. 

I The minority held that the contestant, upon his own showing, could 
establish no valid claim to the seat held by contestee, and hence had 
no standing as a contestant under the law. The investigation asked 
for was really not an investigation into the election of the sitting 
member, but into the election of the members of the Territorial legis- 
lature of Kansas. This was a jurisdiction which the House had never 
before claimed, and which the minority did not believe it possessed. 
If, however, the investigation was to be made it might better be done 
by sending a commission to Kansas. 

The House at first adopted the resolution presented by the com- 
mittee, but reconsidered the vote, and sent it back to the committee. 
The resolution finally adopted by the House provided for the appoint- 
ment of a committee of three members to proceed to Kansas and take 
evidence in regard to all the troubles in Kansas. Messrs. Sherman, 
Howard, and Oliver were appointed, and conducted the investigation. 
They reported a large amount of evidence, from which they drew the 
conclusions that each election held in the Territory had been carried 
by organized invasion from the State of Missouri; that the alleged 
Territorial legislature was an ille^lly constituted body, with no power 
to pass valid laws; that the election under which the sitting member 
held his seat was not held under any valid law, and could only be 
regarded as an expression of the choice of those resident citizens who 
voted for him; that the election under which contestant claimed 
the seat was not held under any law, and could similarly only be 
regarded as an expression of the choice of those resident citizens who 
voted for him; that more resident citizens voted for the contevstant 
than for the sitting member; and that in the present condition of the 
Territory a fair election could not be held. 

The committee reported that these conclusions were fully sustained 
by the evidence. Keither of the claimants was elected under any valid 
law. But the committee could not under the circumstances recom- 
mend that the seat be declared vacant. The office of Delegate is not 
created by the Constitution, but Delegates are received as a matter of 
favor. The House might admit private persons to appear before it as 
counsel, and it might admit any persons it chose to represent the peo- 
ple of a Territory. This was a most extraordinary case, and under all 
its peculiar circumstances the committee were of the opinion that the 
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contestant, having received an expression of their choice from the 
largest number of legal voters, ought to be admitted. 

The minority (minority report not given in 1 Bart.) held that the 
House had no power to inquire into the validity of the election and 
orgfanization of the legislature of Kansas. The laws passed by that 
legislature must be held to be valid unless they were in conflict with 
the organic law of the Territory or the Constitution of the United 
States. The contestee having recei^^ed an undisputed majority of the 
votes cast at the election held under the law, even after the elimina- 
tion of all illegal votes, he was entitled to retain the seat. The only 
evidence elicited by the investigating committee throwing any ligKt 
on the question of the validity of the legislature was a private admis- 
sion of contestant that it was legally organized. The testimonv did 
not show the condition of violence and intimidation claimed. Every 
citizen of Kansas was free to vote as he pleased, and if it was true that 
many nonresident votes were cast, their number was not sufficient to 
affect the result of the election. 

As to the proposition of the committee to unseat the contestee 
because he was not elected under a valid law, and then seat the con- 
testant, who did not claim to have been elected under any law, the 
minority said that thev could look upon it *'as nothing short of an 
open outrage upon both law and right, and if it be sanctioned by the 
House, an act without a parallel in the annals of parliamentary history." 

The resolution declaring that contestee was not elected was agreed 
to after a prolonged debate by a vote of 110 to 92. The resolution 
giving the seat to the contestant was rejected by a vote of 88 to 113. 
The seat thus being vacated, a new election was held, which gave rise 
to a second contest (see page 149). 

[1 Bart., 185-204, and Report No. 275, first session Thirty-fourth 
Congress (part 2, minority report, not given in 1 Bartlett).] 

(6) Bennet vs. Chapman. 

IrreguLaHties. Majority report for contestant; minority re2)ort for 
cwitestee, Contestee retained the seat. 

Majority report by Mr. Watson; minority report by Mr. Stephens. 

Counting all the votes cast in the Territory, contestant had a majority 
of 13 votes. But the governor and Territorial canvassers had rejected 
the returns of about half the counties in the Territory for various 
irregularities, and contestee claimed that these returns, or enough of 
them to give him the majority, were properly rejected. 

Some of the returns were rejected on the ground that the poll books 
containing the precinct returns were forwarded by the county register 
to the office of the secretary of the Territory. The law recjuired them 
to be kept in the office of the county register, there to be can\'assed 
by the probate judge and three householders, and the canvass to be 
forwarded to the secretary of the Territory. But the committee held 
that the law was merely directory, and that the irregularity was not 
such as to justify the rejection of the votes. The probate judge and 
three householders had no power in their canvass except to count the 
votes returned to them. The original precinct returns were bettiM- 
evidence of the vote than any canvass of them could be, and the only 
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irregularity was that the Territorial canvassers had better evidence 
before them than the law required them to have. 

In one county the clerk certified a county abstract in due form, and 
also certified absti*act« of the precinct votes. On these latter abstracts 
he certified that no poll books had been returned to him from certain 
of the precincts. The committee held that if this was a fact, the clerk's 
certificate was not evidence of it. In one of the precincts there was 
affirmative proof that a poll book was kept, and even if it were admitted 
that it was not transmitted to the county clerk with the abstract of 
votes, this ought not to invalidate the return. 

Two counties had been rejected because of illegal votes and because 
the county canvassers had refused to certify to the election of a county 
officer voted for at the same election. It was claimed that if this rejei*- 
tion was not sustained, at least those votes cast on the "'half-breed 
tract" should be rejected. But the committee found no evidence that 
they had ever been counted. The certificates on the returns indicated 
that they had not been counted, and while these certificates might not 
be evidence of the fact, they were cei-tainly not evidence to the contrarv. 
Even if they were counted, the committee were of the opinion that t&e 
voters had a right to vote. They were citizens of the United States, 
the territory' on which they lived was different from ordinary Indian 
reservations, and even if they were trespassers on it, the trespass should 
not disfranchise them. The other objections to their votes were not 
sustained by evidence. 

The contestant having received a majority of all the votes, the com- 
mittee reported resolutions declaring him elected. 

Mr. Stephens presented a minority report, holding that contestee 
was legally elected. The omission of the countv canvass of votes he 
held to be a fatal irregularity. The election oflScers were appointed 
by the probate judge, and imless their returns were canvasseaoy him 
there was no evidence that the persons making returns were the elec- 
tion officers. The poll books, or lists of voters, were the only means 
of detecting illegal votes, and the returns not accompanied by them 
were properly rejected. But if all these votes, and all votes except 
those cast on the '*■ half-breed land" were counted, contestee would still 
have a majority. The officers who held the election in the "half-breed 
land" acted without legal appointment and were not sworn. The per- 
sons on this land were outside of the civil jurisdiction of the Territory, 
refused to pay taxes or perform the duties of citizens, and were clearly 
not entitled to vote. 

After a brief delmte the House confirmed the right of the sitting 
member to his seat by a vote of 69 to 63. 

[1 Bart., 204-214.] 

(7) Clark vs. Hall. 

Irre(/uUtr!tieH. lieportfirr contestee. Contestee retained the seat. 

Report by Mr. Bingham. 

The committee reported that some of the county abstracts were 
informal, but in accordance with their decision in the previous case 
(Bennet vs. Chapman) they did not reject them. It also appeared 
that some of the abstracts did not contain all the votes cast, but as the 
changes required by the evidence would not overcome the returned 
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majority of the contestee they reported a resolution declaring him 
elected. The House agreed to the resohition without debate or 
division. 
[1 Bart., 215.] 

(8) Reeder vs. Whitfield (second case). 

SaTne issues as first case; and also right of governor of Kansas to order 
special election. Majority report to dexilare neat vacan t; /// inority report 
for sitting Delegare. Resolution laid on the tahle^ leaving contestee in 
hit* seat. 

Majority report by Mr. Washburn; minority report by Mr. Oliver. 
The House having declared the seat of the Delegate from Kansas 
vacant, the governor issued a proclamation tixine a time for a new 
election. At this election Mr. Whitfield receiveaall the votes cast. 
He was admitted to the House pending the contest, after a long debate. 
The committee found that the election was held by officers and 
ac<x)rding to laws deriving their authority from the legislature of 
Kansas, which had already been decided by the House to be an illegal 
body and incapable of passing valid laws. But if its legality were 
conceded, there was no law under which this special election could 
have been held. The organic law of the Territory empowered the 
governor to fix the time for holding the first election, but subsequent 
elections were to be held at times fixed by the legislature. Among 
the provisions of the laws passed by the legislature was no provision 
for a special election like this. If, however, it had appeared that the 
sitting member was the choice of a majority of the citizens of Kansas, 
the committee would be inclined to waive these considerations and 
recommend that the House exercise its discretionary power to admit 
him. But this did not appear, and the contrary seemed probable. 
The election was held under a law passed by, and by officers indirectly 
appointed by, the usurping legislature. These officers might be trusted 
to carry out the law according to the evident intent of the legislature. 
The law was an exti*aordinary one. It prescribed no period of resi- 
dence as a qualification for voting, but only actual inhabitancy in the 
Territory at the moment of votmg. The election officers might at 
their discretion receive evidence concerning the qualification of voters, 
or examine the voters themselves; in the latter case no other evidence 
was to be received to contradict the voter's oath. All the voters were 
required to take a test oath to support the fugitive-slave law and the 
Kansas-Nebraska act. The laws thus permitted an}' citizen of Missouri 
to vote who would swear that he was at the time of the election an 
inhabitant of Kansas, while disf mnchising all of the citizens of Kansas 
who could not subscribe to a test oath committing themselves to the 
principles of the party in power. A large proportion of the citizens 
of Kansas did not vote at the election, both because they were disfran- 
chised bv the test oath and because they believed the election to be 
held without authority of law. 
The committee recommended that the seat be declared vacant. 
The minority held that the charges that the legislature of Kansas 
was elected by fraud and usuipation were unfounded. While there 
mi^ht have been individual instances of violence, the majority of the 
legislature were elected by a majority of the hcnuifide citizens of Kansas. 
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The spirit of the organic act of the Territory justified the governor in 
fixing the date for the special election, and it was still more clearly 
made his duty by the spirit of the act of 1817. The objection to the 
election on this score was technical, and not of the sort that ought to 
be addressed to a tribunal like the House of Representatives. 

The House, by a vote of 96 to 85, tabled the resolution reported bj^ 
the committee, which left Mr. Whitfield in his seat The only delmte 
on this case was upon the swearing in of the Delegate when he first 
appeared. 

[1 Bart, 215-222.] 
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THntTT-FIPTH COVOKESS, 1857-1859. 

Corwmittee on Elections. 

Mr. Harris, Illinois, Mr. Phillips, Pennsylvania, 

BoYCE, South Carolina, Gilmer, North Carolina, 

Washburn, Maine, TjAMAR, Mississippi, 

Stevekson, Kentucky, Wilson, Indiana, 

Mr. Clark, Connecticut 

In the second session, Messrs. Wright, of Tennessee, and Cava- 
NAUGH, of Minnesota, in place of Messrs. Phillips and Harris. 

Gases. 



(1) Clement L. Vallandigham vs. Lewis D. CamDbell, Ohio. 
yl\ Henry P. Brooks vs. Henir Winter Davis, Maryland. 

(3) W. W. Phelps and James M. Cavanaugh, Mltnunota, 

(4) Alpheus G. Fuller vs. W. .W. Kingsbury, Minnesota Territory. 

(5) Wm. Pinkney Whyte vs. J. Morrison Ifarris, Maryland. 

(6) Bird B. Chapman vs. Fenner Ferguson, Nehraska. 

(1) Vallandigham vs. CAitiPBELL. 

Applieatimi for further time to take testimony refused. lUegal 
votei<. No majority report. First minority report for coiitesta/ntf sec- 
ond minority report for contestee; third minority report to va/xiie seat. 
Contestant seated. 

Majority report on preliminary question by Mr. Harris; minority 
report by Mr. Wilson. 

First report on main ease by Mr. Lamar; second report by Mr. 
Gilmer; third report by Mr. Harris. 

Contestee applied to the committee to recommend that time be given 
to take further testimony. The committee reported that the main 
grounds on which the application was based seemed to be that con- 
testee, having been a member of the previous House, had been unable 
to attend at the taking of testimony, and that contestant had occupied 
the whole of the sixty days, leaving no time for contestee. The com- 
mittee found that the first ground furnished no valid excuse, as the law 
plainly contemplated that tne parties might be represented by agents. 
The second OTOund was also insufficient, for, while the law prevented 
either partyl^om taking testimony in two places at once, it did not 
prevent both parties from taking testimony at the same time. 

The minority recommended tnat the extension be granted. The 
contestant had occupied the whole time, in some cases taking testimony 
in two places at once, so that he had utilized seventy-five aays within 
the sixty days, while contestee had only been able to use ten days. 
At the close of the sixty days contestee had proposed that both parties 
continue to take testimony, waiving the objections of time, but con- 
testant had refused, and no course was left to contestee but to make 
application to the House when in session. 

The House, by a vote of 114 to 101, refused to extend the time. 
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On the main case the committee were unable to agree. Four 
members agreed to the report of Mr. Lamar for contestant, four to 
the report of Mr. Gilmer for contestee, and Mr. Harris, the cliairman, 
recommended that the seat be declared vacant. The House adopted 
the conclusions of Mr. Lamar's report. 

There were a number of technical questions raised in regard to the 
evidence of contestant. It was objected that the notice wa« insuffi- 
cient, in not giving the names of the voters objected to, but the tirst 
minoritv held that it was sufficient to designate them by the class to 
which they belonged. The only evidence of the whole vote as returned 
was an abstract of votes from the secretary of state's office, which was 
procured after the expiration of the sixty days. But it was held that 
such documentary evidence as proved itself might be presented at any 
time. The fact that the voters objected to voted was proved by oral 
testimony, and it was objected that the poll books should have been 
put in evidence. But the poll books in L)hio were not records, and 
there was no provision for obtaining copies of them. In any case they 
would be only a part of the evidence necessary to establish the fact of 
voting, as there must be other evidence of identity. In accordance 
with the decision in the New Jersey case, parol evidence alone might 
be received in the absence of the poll books. The first minority also 
held that the declamtions of voters as to their qualifications and how 
thev voted might l>e admitted. This was the settled rule in England, 
and had nearly always l>een followed by Congress. It was not so 
much an exception to the general rule in regard to hearsay testimony, 
as it was based on the fact that the voter whose vote was objected to 
was himself a party to the proceedings. 

According to the returns the sitting member had a majority of 
19 votes. Three or four ballots were counted for both sides which 
had been rejected for various reasons by the officers of election. A 
number of votes were also deducted from each side as having been 
cast by minors, persons of unsound mind, aliens, and nonresidents of 
the ward, townsnip, county, or State; but the main contention wa8 
in regard to 16 votes alh^ged to have been cast for the contestee by 
persons of color. The first minority found that these pei'sons were 
disqualified under the constitution of Ohio, and that the proof was con- 
clusive that 15 of them voted for the sitting member. They claimed 
to be more than half white, and hence to l>e "' white" within the mean- 
ing of the Constitution; but it was held that persons having a visible 
admixture of African blood were not white, and that they also came 
within the scope of the Dred Scott decision declaring them not to be 
citizens of the United States. There was direct testimonv that part 
of them voted for the sitting member, and the fact that the right of 
all of them to vote was sustained by the friends of sitting member at 
the polls and strongly opposed by those of contestant was circum- 
stantial evidence such as had always been received to show how a vote 
was cast. Deducting the votes according to the findings of the fii^st 
minority would give contestant a majority of 23 votes, or if those 
votes in regard to which the only evidence was the declarations of the 
voters were not included his majority would be 14. This minority 
therefore recommended resolutions declaring contestant elected. 

The second minority held that no case was made out for the con- 
testant, either on the pleadings or the evidence. The notice of contest 
was insufficient in that it alleged no facts which, if proved, would 
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justify giving the seat to the contestant. The only ground relied on 
seemed to be the admisj^ion or exclusion of voters, and the only way in 
which such a ground could be particularly specified was by naminff the 
voters and the legal objection to their admission, which was not done. 
There was, further, no allegation that any particular number of votes 
was returned for either party or that contestee received on the returns 
any particular majority, and hence there was no way of knowing, 
without going beyond the facts alleged in the pleadings, whether the 
illegal voters were sufficient to overcome the returned majority. 

Similarly, there was no way from the evidence of knowing how many 
votes were cast for either party or what majority the contestee 
received. The onlj- attempt at proof was the abstract of votes, which 
was introduced long after the legal time and after the House had 
refused to receive any additional testimony. The law of 1851 con- 
tained provisions in regard to documentary as well as oral testimony, 
and hence its limiting provisions applied to both; and this state- 
ment, even if put in in time, would not be evidence of the votes cast. 
The original evidence of the casting of the votes was the poll books, 
which were not introduced. This abstract was merely an abstract of 
the contents of other abstracts purporting to be based on the poll books. 
The poll books were a record, and their contents could only be proved 
by copies. 

These poll books were the written official evidence of the fact of the 
casting of the votes, and until they were introduced or their destruc- 
tion proved no secondary evidence of the fact could be received. 

But waiving all these points, a detailed examination of the individ- 
ual votes att^ked would show a majority for the sitting member of 
at least 16 votes. The second minority therefore recommended reso- 
lutions declaring contestee elected. 

The chairman of the committee, Mr. Harris (this report is not given 
in 1 Bart.), was unable to reach a decision between the parties, and 
favored sending the case back to the people for a new election. De- 
ducting only such votes as there was clear and convincing proof against, 
the majority of the sitting member would be 22 votes. There were 
73 other votes which the contestant claimed were sufficiently proved, 
but the proof seemed to be conclusive as to only 8 of them, hix others 
were attacked by proof strongly tending to show them illegal, but not 
conclusive. The proof in regard to the remainder was insufficient. 
Contestant had thus not conclusively established his right to the seat, 
but the evidence produced almost a conviction that he was elected. In 
deciding between the two claimants the House would be almost as 
Ukely to decide wrong as right, to whichever claimant it assigned the 
seat. It seemed to be more just in a case like this to regard the parties 
as on an egual footing rather than to hold the presumptions strongly 
in favor or the returned member, and when the House could not feel 
certain which one was elected the fairest course would be to remit 
the election to the people for a new trial. 

The House after a long debate seated the contestant bv a vote of 
107 to 100. 

[1 Bart, 223-244, and Report No. 380, first session Thirty-fifth Con-^ 
gress, pp. 22-31.] 
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(2) Brooks vs. Davis. 

Application for special irwesUgation hy the House refused. 

Majority report by Mr. Boyce; minority report by Mr. Phillips. 

The contestant served a notice of contest on the returned member, 
under the law of 1851, but no testimony was taken. The contestant 
presented a memorial alleging that the seat of Mr. Brooks ought to be 
vacated on account of the violence and intimidation prevailing in the 
city of Baltimore at the time of the election, but that on account of the 
implication of the city authorities in this disorder, and their conse- 
(]^uent unwillingness to protect witnesses or prevent fuilher intimida- 
tion, it would be impossible to take the testimony under the law of 
1851. He petitioned the House for an investigation either by the 
House or a committee. 

The committee recommended that the petition be not granted. There 
was no evidence presented to show that the evidence might not be 
taken regularly, and the fact that in another case, in the same city and 
involving the same issuer, testimony was now being quietly taken 
tended to the contrary conclusion. 

The minority (minority report not given in 1 Bart.) held that this 
was' not an ordinary case coming under the law, inasmuch as contestant 
did not claim the seat, and was not, strictly speaking, a contestant 
The allegations were so serious as to demand investigation, especiallj'^ 
as the governor of the State, in his message, had publicly declared 
that there had been no free expression of the will of the people in 
Baltimore. 

After a brief debate, by a vote of 115 to 89, the House refused to 
grant the request. 

[1 Bart., 245-248, and Report No. 105, first session Thirty-fifth Qon- 
gress, pp. 5-7.] 

(3) Phelps and Cavanaugh. 

Election of Represervtatwes hefore the admission of the Sta^te, Claim- 
a/fits admitted. 

Majority report by Mr. Harris; minority report by Mr. Gilmer. 

The Minnesota enabling act provided that the State should be enti- 
tled to one Representative and as many more as the census should show 
it entitled to. The constitution formed under the enabling act provided 
for the election of three Representatives from the State at large, and 
the schedule provided for their election at the same time that the con- 
stitution was submitted to the people for ratification. The election 
was held, and Messrs. Phelps, Oavanaugh, and one other person were 
elected. When the constitution was submitted to Congress for ratifi- 
cation it was changed so as to provide for only two Representatives, 
and the State wa^ then admitted. Messrs. Phelps and Cavanaugh, two 
of the persons elected when the constitution was adopted, presented 
their certificates. 

The committee held that the fact that the election was held before 
the admission of the State did not invalidate it. 

The act of admission into the Union, upon being consummated, relates back to 
and legalizes every act of the Territorial authorities exercised in pursuance of the 
original authority conferred. 
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The fact that the election was by general ticket did not invalidate it, 
as the second section of the appoi-tionment act of 1842 only applied to 
that apportionment, and even where it applied the House had refused 
to recognize or enforce it. The fact that the law under which the 
claimants were elected provided for the election of three Representa- 
tives did not render it void, and the committee would not consider the 
(juestion whether it rendered it voidable until it was raised by some 
c'itizen of the State of Minnesota. Only two certificates were pre- 
sented, and the House had no knowledge that more than two persons 
were elected. The question was simply whether these two claimants 
had a jyriniaf<wie right to be sworn in. As there were no other claim- 
ants, and no question was raised against their election, provided any- 
one was elected, the committee recommended that they be sworn in, 
without prejudice to the right of any person to contest their seats. 

The minority (minority report not given in 1 Ifei*t.) held that Rep- 
resentatives could not be elected by a State not yet in existence, ''to 
represent her nonentity," and even if they could the law under which 
this election was held was void. If there were any precedents for the 
admission of Delegates elected before the admission of the States, they 
were the results of party necessity, and deserved only to be expunged 
from the journals. But even conceding this, it was impossible to hold 
the law in question valid. If the election of the claimants was held 
under any law, it was under a law providing for the election of three 
Representatives, and an election of only two Repre^sentatives would be 
contrary to that law, and void. But an election of three Representa- 
tives was contrary to the organic law, as ratified l)y Congress, and was 
void. It was a notorious fact that three persons were voted for and 
certified as elected, though only two certim*ates were presented. The 
person having the third irom the highest number of votes was as much 
elected as the first two, and the House had no more authority to select 
two out of the three than it would have to select between two persons 
having an equal number of votes. 

After a very brief debate, the resolutions presented by the com- 
mittee were passed, by a vote of 135 to 63, and the claimants were 
admitted. 

[1 Bart., 248-251, and Report No. 408, first session Thirty-fifth Con- 
gress, pp. 5-11.] 

(4) Fuller m. Kingsbuby. 

Right of ddegate from Minnesota Territory to sit after the admis- 
sion of the State into the Union as a represefitat ire of t/ie portion of the 
Territory not included within the limits of the State, Majority report 
for fitting Tnernber; minority report for contestant. Home raeatcd tlie 
seat. 

Majority report by Mr. Harris; minority report by Mr. Gilmer. 

The Territory of Minnesota had included a large amount of terri- 
tory west of the limits assigned to the State of Minnesota. At the 
same time that the election was held for members of the Thirty -fifth 
ConOTess, in anticipation of the admission of the State into the Union, 
Mr. Kingsbury was elected as Delegate from the Territory of Minne- 
sota and took nis seat at the beginning of the Congress. After the 
admission of the State, Mr. Fuller presented a certificate from certain 
ooonty officers, sealed with a seal purporting to be the seal of the 
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''Territory of Dakota" (no such Territory had yet been organized by 
Congress), certifying that he had been elected as a Delegate from the 
said Territory. It was conceded that the so-called ''Territory of 
Dakota" was the same geographical area as that portion of the Terri- 
tory of Minnesota not included within the limits of the State of Min- 
nesota. Mr. Kingsbury claimed the right to retain his seat to repre- 
sent this portion of the Territory, and the committee held that he 
possessed that right. The law admitting the State of Minnesota did 
not repeal the law organizing the Territory and deprive that portion 
of the Territory not mcluded within the limits of the State of all gov- 
ernment. The cases of Faul Fearing, from the Northwest Territory, 
and of H. H. Sibley, from Wisconsin Territory, had settled the prin- 
ciple that the erection of part of a Territory into a State did not vacate 
the seat of the delegate. Mr. Kingsbury being entitled to the seat, of 
course Mr. Fuller was not, and the conmiittee reported resolutions 
sustaining the right of the sitting Delegate. 

The mmority found that the election for Delegate had been an 
entirely separate one within and without the limits of the new State, 
and that Mr. Fuller had received the majority of the votes cast out- 
side the State. Moreover, Mr. Kingsbury was not a resident of the 
portion of the Territory he sought to represent. The minority recom- 
mended seating the contestant. 

The debate m the House turned on the question whether the Terri- 
tory of Minnesota still existed after the admission of the State; it 
being apparently conceded that if any such Territory existed, Mr. 
Kingsbury had the right to represent it. The House finally passed 
the following resolution, by a vote of 102 to 80: 

Bexolved, That the admisfion of the State of Minnesota into the Union with the 
boundaries prescribed in the act of admission operates as a dissolution of the terri- 
torial or^nization of Minnehota; so that so much of the late Territorj' of Minnesota 
as lies without the limits of the present State of Minnesota is without any distinct, 
legally organized government, and the people thereof are not entitled to a Delegate 
in Congress until that right is conferred upon them by statute. 

[1 Bart., 251-257.] 

(5) Whtte v8, Harris. 

Violence a7id intimidation f illegal votes. Majority report to vacate 
seat; ininority repoi't for eontestee. Ttie Hoxim laid the whole subject 
on. the table. 

Majority report by Mr. Harris; minority report by Mr. Wilson. 

This ease arose out of the disturbances in Baltimore attendant upon 
the ''American party" agitation. There had been disturlmnces at 
two or three previous local and State elections, which had excited 
greiit attention, and on account of which the governor of the State had 
called out the military force to aid in preserving the peace at this 
election. It was alleged, however, that in spite of these extraordinary 
precautions, the whole election was attended by riots and violence, anH 
that there was no such thing as a free expression of the will of the 
people. The contestant served a notice of contest, in which he alleged 
acts of violence and intimidation at each of the precincts of the ais- 
trict; and also, in some of the precincts, the reception of large num- 
bers of illegal votes and various acts of fraud. 

The committee called attention to the unprecedented character of 
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the c^ase, saying that it was not an ordinary question as to which of 
two candidates was legally elected, but ''the question involved is, 
ShaH elections of members to the House of Representatives of the 
United States be free, fair, and open to the whole body of legal elec- 
tors T' The committee quoted from the governor's message on the 
subject, the proclamation of the mayor, ana the accounts given in non- 
partisan newspapers to show that it was a generally conceded fact that 
the election in question was marked by riots anS violence. It was 
claimed b}^ some that the disturbances were the result of attacks by 
members of the American jmrty upon naturalized citizens, and by 
others that the foreign-born citizens were the aggressors; but in either 
case the effe<*t upon the validity of the election would be the same. 
The fatal results of the riots at previous elections had left the city in 
a state of alarm, and the rioters at this election took advantage of this 
feeling and were largely able to exercise the same intimidation as at 

Srevious elections without the necessity of resorting to the same 
egree of violence. An abstract of all the testimony was given, show- 
ing at each precinct the presence of large bodies of excited men, who 
prevented tne Democratic challengers from acting and intimidated 
Democratic voters, especially those of foreign biilh, from approach- 
ing the polls. Individual cas(?s of assault were shown at most of the 
f>olls. The witnesses for the sitting member, on the other hand, tes- 
tified that the election was much quieter than usual and that the push- 
ing and shouting around the polls was not such as to prevent anyone 
from voting who desired to do so. 

The tickets used by the American Party were distinguished by 
having red stripes on the backs, so that it could easily be known for 
whom a voter voted. The committee were of the opinion that the 
requirements of the laws of Maryland that the election should be ''hj 
ballot " implied a secret ballot, and that such marks as these practi- 
cally rendered the election a rha voce one, and were in violation of 
the law. These tickets greatly aided the intimidation, by enabling 
the Hotel's to know whom to intimidate. 

The contestant claimed to have shown a very large number of illegal 
votes and to have established his right to the seat, but his testimony 
was inconclusive, and the committee did not give it much discussion. 
They held, however, that the whole election should be held void for 
rioting and intimidation. A large number of English cases was cited 
where the election had been avoided for riot, even where the return- 
ing officer had been able to finish the poll and comply with the pro- 
visions of the writ. There had fortunately been but two cases in the 
House of Representatives (Trigg vs. Preston, and Biddle and Richard 
VH, Wing, C. & H., 78, 504) in which such a charge had ever been 
made, and as the charge had not been established in either of these 
eases, there were no precedents as to the eflfect of such a charge if 
established. But the committee held that there could be no such thing 
as an election unless all the voters were free to vote. 

An election is the free choice, by those who have the rijrht to make it, ana wno 
desire and seek to make it, uncompelled, unawed, and unintimidated. 

There had been no such election in this case, and the committee 
therefore reported a resolution declaring the election void and the seat 
vacant. 

The minority held that the contestant had failed either to make out 
his own case or to destroy the validity of the election. The notice of 
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contest was plainly insufficient; it did not even indicate the class of 
votes objected to as illegal, and most of its specifications wore extremely 
vague and general. Tne allegation of *^ intimidation of voters/' even if 
proved, would furnish no ground for vacating the election. The true 
rule was that laid down in the case of Biddle and Richard /w. Wing 
(C. & H., 507), where it was held that the House would not inquire 
into the reasons why any voter or class of voters did not vote. The 
allegations in regard to the stripes on the backs of the ballots were 
immaterial, as there was nothing in the laws of Maryland preventing 
such marks, and the practice seemed to have originated with conte.st- 
ant's party. The complaint that the judges of election received ** hun- 
dreds of Imllots" which they did not deposit in the boxes was not borne 
out by the testimony. In one precinct there were 11 intoxicated men 
who were not entitled to vote; but they were raising a disturbance, 
and the judges of election, to avoid trouble, pretended to receive their 
ballots, but did not deposit them in the boxes. The presence of a 
cannon at one of the polls was not significant, as it had been at the 
same place for years, and was used for Fourth of July celebrations. 
It was only fired twice on the day of election, and then without ball, 
and at a time when no voters were approaching the polls. 

The evidence by which contestant attempted to establish his own 
right to the seat, and the names and number of the alleged illegal or 
intimidated voters, was wholly hearsay, and hence inadmissible. Ille- 
gal voting was sought to be shown by comparing the number of votes 
returned with the number of votes cast at former elections, or the 
estimates of witnesses as to the number of legal voters resident in the 
precincts, but the evidence was fully contradicted. Lists of names 
found on the poll books of this election, and not on those of previous 
elections, were shown to persons who testified that they did not know 
the voters, but the testimony was of a very unsatisfactory sort, and 
the increase in the vote was accounted for by other witnesses. Large 
lists of names were nut in evidence, purporting to be lists of persons 
who were intimidatea from voting, but tne best-proved of them only 
showed that the witness had been told of the alleged fact by the 
voters or their friends, and most of the lists did not even have this 
proof. They were gathered by a large number of persons, and then 
put in evidence by the person who consolidated the lists, few or none 
of the original makers of the lists being called. 

In regard to the alleged violence at the polls, the minority could 
find no case in which an election had been declared void for this reason, 
unless the violence was such as to interfere with the election and pre- 
vent the ascertainment of the result. The testimony of the contestant 
in this case was very loose and general, and when examined in connec- 
tion with the contmdicting testimony it failed to show any such con- 
dition of extreme violence as claimed in the majority report. There 
was no pretense that the officers of election were not able to canvass 
the vote peaceably and correctly. The specific instances of asj^ult 
shown in the testimony were very few. In this whole election there 
was no person killed, shot, or seriously injured; two persons were 
stuck with a darning needle, two had teeth knocked out, one was 
thrown over the crowd by the heels, and eight were struck. The tes- 
timony attempting to show more numerous cases of assault broke 
down upon cross-examination. 

It was an unfortunate fact that there were often disturlmnces at the 

Digitized by VjOOQIC 



THEBTr-FCFTH OONaBESS. 159 

polls in city elections, and if the partisan accounts of occurrences at 
many other elections were to be taken, doubtless as good ground for 
vacating them could be shown as in this case. 

Let us once establish the precedent that Bepreeentatives are to be unseated and 
the will of the people, especially when expressed by large majorities, overruled 
because of violem^ at the polls, and, while it will put all our city elections in the 
power of the riotous and rowdy, it will inaugurate a new rule as to future cases as 
unsound in principle as it will be bitter in its fruits. 

The House, by a vote of 106 to 97, laid the whole subject on the table. 
There was no debate on the merits of the question. 

[1 Bart., 257-267, and Report No. 638, first session Thirty-fifth Con- 
gress, pp. 1-57 (large parts of both reports omitted in 1 Bartlett).] 

(6) Chapman vs. Ferguson. 

Application for time to take further testimony granted, Irregylar- 
iti^es; frauds. Majority report for contestant; minority report for 
contestee. House laid the whole mJbject on the table. 

Preliminary report by Mr. Harris; majority report by Mr. Wilson; 
nainority report by Mr. Boyce. 

Notice of contest and answer were served, but the contestant did 
not give notices of intention to take any testimony until more than 
half the legal time had expired and until the contestee had gone to 
Washington. Notices were then left at the contestee's usual place of 
abode, and testimony was taken by contestant. The contestee made 
affidavit that he knew nothing of the testimony until he saw it printed. 
The committee were of the opinion that the contestee erred in not hav- 
ing an attorney to represent nim in the Territory, and if the interests 
of the contestant ana contestee were alone concerned they might not 
have reached the conclusion they did; but, as the question to l^e deter- 
mined was the choice of the people, they recommended an extension 
of sixty days in which to take testimony. The House agreed to the 
resolution recommended. 

After the testimony had been taken the committee repoited that the 
contestee's majority on the face of the returns was 57, but after count- 
ing for both parties certain precincts and votes rejected for irregu- 
larities his majority would be 51. This majority was overcome and 
a majority shown for contestant by rejecting illegal votes cast at two 
precincts and throwing out a third. At the first two precincts the 
evidence showed that the number of votes cast was very much in ex(*ess 
of the number of residents. In one of the precincts the judges were 
not sworn, and in the other the names ^'Oliver Twist" and '''Samuel 
Weller" appeared on the poll book; and there was other evidence of 
fraud which the committee thought would justify throwing out the 
precincts, but they chose only to reject the illegal votes. At the third 
precinct there were returned 401 votes, all but 4 for the contestee. 
The poll was kept open long after the legal hour. Shortly before the 
legal hour for closing one of the judges announced that only 271 votes 
were then polled, and between 8 and 9 o'clock in the evening he 
announced that only 373 votes were then polled. A witness testified 
to having seen one person vote four or five times. An old resident 
was unfamiliar with most of the names on the poll list. At the next 
election only one-third as many votes were cast. The judges of elec- 
tion were sworn by a notary public, who, in Nebraska, was not author- 
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ized to administer oaths in such cases. The committee rejected the 
whole poll, but held that if this should not be done the fraudulent 
votes and those cast after the legal hour were sufficient in number to 
give contestant the seat. 

The minority rested their case on this precinct, as, unless it was 
rejected, the contestee's majority could not be overcome. There were 
only 15 votes received after 6 o'clock. The voters were legal voters: 
but the minority deducted their votes, as also the votes of ''Oliver 
Twist" and ''Samuel Weller" in another precinct. 

In the debate the point was strongly pressed that the evidence relied 
on by contestant was that taken during the first sixty days, and was 
hence ex parte; most of it was also hearsay. The rebutting evidence 
of contestee was regularly taken and cross-examined and entitled to 
much more credit. 

The House, after a short debate, laid the whole question on the table 
by a vote of 99 to 93. 

[1 Bart., 267-276.] 
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THIETY-SnLTH COlfGKESS. 1859-1861. 

Cinrvmittee on EUictions, 

Mr. Gllmer, North Carolina, Mr. Stevenson, Kentucky, 

Dawes, Massachusetts, Gartrell, Georgia, 

Campbell, Pennsylvania, Stratton, New Jersey, 

BoYCE, South Carolina, McKniuht, Pennsylvania, 

Mr. Marston, New Hampshire. 

Cases. 

(1) William A. Howard %'s. George B. Cooper, Michigan, 

(2) A. J. WiUiamson vs. D. E. Sickles, N^^o York. 

(3) Samuel G. Daily vs. Experience Estabrook, Nt^raska Territory. 

(4) Francis P. Blair, jr., vs. J. Richard Barrett, Mi^nourl. 

(5) James S. Chrisman vs. William C. Anderson, Kentucky. 

(6) William G. Harrison vs. Henry Winter Davis, Maryland. 

(7) William P. Preston vs. J. Morrison Harris, Maryland. 

(1) Howard vs. Cooper. 

Application for further time to take testiimmy refused. Irreg^dari- 
tu's; violnnx^e and intimidation; illegal and fraudulent votes. Major- 
ity report for contestant; minority report for conttstee. Contestant 
seated. 

Majority report on preliminary question by Mr. Campbell; minority 
reoort by Mr. Stevenson. 

Majority report on main case by Mr. Gilmer; minority report by 
Mr. Gartrell. 

Notice of contest and answer were duly served, but contestant did 
not take his testimony until the last few days of the sixty days, and 
took his most important testimony on the last day. The contostee 
took no testimonv, but on the meeting of Congress presented exp(frtr 
affidavits impeacning the character of one of contestant's witnesses 
and contmdicting the testimony of others, and Usked that these affida- 
vits be received as evidence or that he be given time to take the testi- 
mony of the affiants. The committee recommended that the application 
be not granted. Contestee had opportunity to take testimony during 
the whole sixty days, and as he had ten days' notice of the names of 
witnesses to be examined, he was free to procure testimony to impea(*h 
them. To allow an extension simply because contestant had taken 
testimony during the latter part of his time, and where the failure of 
contestee to take testimony was due to his own laches, would be vir- 
tually to repeal the law, and the committee could not recommend it. 

The minority (minority report not given in 1 Bart.) recommended 
that the extension be granted. The case should not be di^cidtnl 
on the testimony of witnesses who could be impeached, and whose 
testimony was taken on the last day of the sixty days, when contestei^ 
had no opportunity to impeach or rebut it. Contestee could not luu (^ 
presumed that witnesses would swear falsely, and it would not have 

H. Doc. 510 11 
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been proper for him to have introduced impeaching testimony until 
after the witnesses had testified. 

The House, by a vote of 89 to 79, refused to grant the extension 
asked for. 

On the main contest the committee reported in favor of seating the 
contestant. The returned majority of the contestee was overcome by 
throvring out certain precincts for irregularities and a number of 
fraudulent and illegal votes. There were disturbances at the i)olls in 
one precinct, but t£e committee were doubtful as to the propriety of 
throwing out the poll on this account, and allowed it to stand. 

The Fourth Ward of the city of Detroit was thrown out for irregu- 
larities. The alderman of the ward was ex officio an inspector, but he 
did not act during the dav, and another inspector was chosen by the 
voters. In the evening the alderman officiated at the counting of 
the vote. He was not sworn. It seems, also (the in*egularities are not 
clearly" stated either in the reports or debates), that the tickets for 
the city election and for the Congressional election were deposited 
in the same box; being folded when deposited it would have been easy 
for the voter to have cast two ballots of the same sort. 

The minoritv quoted testimony in regard to this ward, and held 
that the irregularities were not such as to justify its rejection. 

The election at Grosse Point was held at the house of one Wilson, 
according to the official notice. The contestant claimed that under 
the law it should have been held at the house of one Kline, 2 miles 
distant. Both parties, and the majority and minority of the commit- 
tee, seem to have assumed that if the election was held in the wrong 
Elace it was void. The law was somewhat obscure, but the majoritj- 
eld that the election should have been held at Kline's house, and was 
consequently void. The minority held that it was properly held at 
Wilson's house. 

The vote of the township of Van Buren was thrown out bjr the com- 
mittee on the ground that only two inspectors officiated, while the law 
required three. There is no mention of this irregularity in the 
minority report. 

The committee also deducted 106 illegal and f mudulent votes. Fifty- 
eight of these were of voters who were taken into a ward ten days before 
the election under an agreement to furnish them board and drinks if 
they would vote the Democratic ticket. The committee held that ten 
days' presence in a ward under such circumstances did not constitute 
the residence required by law. Some of these men had been in jail in 
Canada during part of the ten days, and so did not have the required 
length of residence even of this sort. 

Ihe minority sustained the legalit}^ of most of these votes, and disa- 
greed with the conclusions of the majorit}^ in regard to other individ- 
ual votes. 

Neither minority report is given in 1 Bartlett. 

The House, by votes of 97 to 77 and 92 to 71, passed the resolutions 
declaring contestee not elected and contestant elected. 

[1 Bart., 275-288, and Report No. 87, pp. 31-37, and No. 445, pp. 
7-15, first session Thirty -sixth Congress.] 
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(2) Williamson vs. Sickles. 

Application for additional time to take testivnotiy granted. Case not 
made out. 

Majority report by Mr. Dawes; minority report by Mr. Gilmer. 

The board of canvassers of the county of New \ ork certified the 
votes cast at the CJongressional election as having been cast for " Mem- 
ber of Congress'' instead of '* Representative m Congress," and for 
this reason the State canvassers refused to issue certificates of election 
or determine the result, but announced the votes returned for each 
candidate. The persons having received the highest number of votes 
procured certified copies of this announcement or statement, and upon 
the organization of the House were sworn in on these credentials. The 
contestant in this case presented a petition reciting that he had 
emploved counsel and partly prepared a notice of contest, but that 
as ne tad been advised by counsel that he could not proceed under 
the law of 1851 until there had been some official determination of the 
result, he had not served notice or taken anv testimony. 

The conimittee reported that the law of 1851 was not absolutely 
binding on the House, but was a wholesome rule not to be departed 
from without cause. Cases, however, might arise which did not come 
within this law, and in such cases the parties must apply to the House 
itself for authority to take any other than voluntary testimony. Con- 
testant had acted in a hma fide belief that this was such a case, and 
whether it was or not, the House might exercise the discretion given 
in the law and allow supplementary evidence to be taken. The disad- 
vantages arising from the delay were all with the contestant and not 
with the sitting member. 

The minority held that the contestant should have proceeded under 
the law, which was ''obligatory alike upon the House, the committee, 
and the contestant," and should be followed in all cases to which it 
applied. The announcement of the vote by the State canvassers was 
a determination of the result under which the contestant might have 
proceeded. If it was not such a determination, then the contestee had 
no prima facie right to the seat; but this question had already been 
settled by the action of the House in admitting contestee and his col- 
leagues. But if this case were conceded not to come under the law of 
1S51, the contestant had no better claim, for in all the cases decided 
before 1851 it had been held that the returned member was entitled to 
a reasonable notice, and no such notice or any notice had been given 
in this case. 

The House, bv a vote of 80 to 64, pavssed the resolution extending 
the time. At the next session, the testimony having been taken, the 
committee briefly reported that contestant had failed to make out his 
case. 

[1 Bart., 288-298.] 

(3) Daily m, Estabrook. 
Irregidarities,' illegal voting. Report fan* contestant. Contestant 



Report by Mr. Campbell: 

According to the returns contestee had a majority of 300 votes, })ut 
the committee found that the vote of three counties, part of the vote 
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of another, and one precinct in another should be thrown out. This 
would give the majority to the contestant The three counties thrown 
out were unorganized counties. Under the laws of the Territory 
unorganized counties were attached for election purposes to the coun- 
ties lying next east of them, and there were provisions whereby they 
coula organize, by a regular election of county officers, under the 
direction of the county authorities of the county to which they had 
been attached. The law establishing one of the counties in issue used 
the word '* organized,'' and it was claimed that this fact made it an 
organized county; but the committee held that it could not be organ- 
ized until a regular election of county officers had been held under the 
law. No such election had been held, but in a convention or mass 
meeting certain persons had been nominated whom the governor 
afterwards commissioned or appointed. This was not a legal organi- 
zation, and the county not being organized votes returned from it 
directly to the governor instead of to the clerk of the next county 
east must be rejected. It wa^ evident also that the votes returned 
from this county were fraudulent. Nearly all of the 292 votes returned 
from it professed to have been cast in a settlement on the south side 
of the Platte River, and hence outside the limits of the county. This 
settlement contained too few inhabitants to have cast so many vote«, 
and there were scarcely any settlements or inhabitants in the county 
itself. 

The votes of two other counties were also • rejected as unorganized, 
but there was also evidence in each of these cases that the votes were 
fraudulent. One of the counties was shown to have no inhabitants at 
all. The return of the other was opened by the governor's private 
secretary, and by him returned to the clerk of the organized county 
to which this county was attached, with instructions to return it to the 
governor with the returns of that county. This return was after- 
wards stolen, and there were reasons for believing it to have been a 
forgerj\ 

1 rom another county 128 votes were returned. It was in proof 
that there could not be over 00 voters in the county. A copy of the 
poll l>ook was forcibly taken from witnesses by a mob whose avowed 
object was to prevent the exposure of fraud. . The original poll lxx)k 
was also stolen. Witnesses who had seen it testified that it was signed 
by persons never heard of in the county, and contained the names of 
persons not known. The committee counted 60 votes as the largest 
number that could have been legally cast. 

One precinct was also rejected because it was on the Pawnee Indian 
Reservation, which, by the act of Congress organizing the Territory', 
was not a part of Nebraska Territory. 

The contestee objected to the seiTice of more than one notice of 
contest, but the committee held that any number of notices might be 
served, if they were all within the time prescribed by law. The con- 
testee also objected that there was no competent proof of the result of 
the election. The evidence of the result was an abstract of votes, 
certified from the office of the secretary of the Territory. It was 
()>)tained without notice, and after the contestant's attorney had given 
notice that he would ^'examine no more witnesses." The committee 
held that the abstract was competent evidence and that, as it was not 
the testimony of a witness and could not be cross-examined, notice was 
not necessary. The contestee objected that this mode of procedure 



Digitized by VjOOQIC 



THIRTY-SIXTH CONGRESS. 165 

would deprive him of opp)ortunity of proving the abstract to be falso, 
but the committee held that as lie did not allege that it was false the 
objection was inmiaterial. 

The committee were unanimous in recommending the seating of 
contestant, and the House, after a brief debate, adopted the resolu- 
tions recommended without division. 

[1 Bai-t., 299-308.] 

(4) Blair vs. Barrett. 

IrregvlaTities ; frauds; illegal votes. Majority report for content - 
ant; latTuyrity report for contestee. Contestant seated. 

Majority report by Mr. Dawes; minority report by Mr. Gilmer. 

On the face of the returns (after correcting a clerical error in one 
precinct return) the contestee had a plurality of ^7 votes. The con- 
testant claimed that this plurality was due to fraud, violence, and brib- 
en', and to the reception of a very large number of illegal votes. 

There was an increase of some 6,000 votes in the total number of votes 
cast in this district over the number cast at the next previous election, 
and nearly all this increase was in the vote of the sitting member, and 
was confined to seven or eight precincts. Such an increase, unex- 

|)lained, was a very suspicious circumstance. Any cause which could 
egitimately account for so large an increase would be something well 
known and easily proved, and the fact that no attempt was made to 
do so implied that it could not be done. The conclusion was strength- 
ened by the fact that at the polls where the increase occurred there 
were very great irregularities. In a number of precincts it did not 
appear that the judges were sworn; one judge could not write, and 
another was deaf. There were scenes of violence at the polls, in which 
some of the judges took part. Proclamations of $1.25 lor a vote were 
made in the crowds. Men were employed on the roads a few daj^s 
before the election who had never been seen before, and who dis- 
appeared the day after election. These men and others were per- 
mitted to vote without any regard to the precautions required by the 
law to prevent illegal voting. 

The committee rejected the votes of three of these precincts, where 
there was no proof that the officers were sworn. The contestant had 
charged in his notice of contest that the officers were not sworn, and 
the committee held that the burden was on the contestee to prove either 
that they were sworn or that the votes as returned were actually cast 
by legal voters. According to the precedents of Congress the failure 
of the officers to be sworn required the rejection of the poll; but if in 
this case the whole election had been fair and regular, and it had 
appeared that the returns represented the actual choice of the legal 
voters, freely expressed, the committee would have been inclined to 
allow the returns to stand on '* the principle that the acts of officers 
de facto are valid as regards the public and third persons who have 
an interest in their acts." But the contestee having shown neither 
the qualification of the officers nor the fairness of the vote, but the 
contrary appearing, the votes of these three precincts were rejected. 

There was a very large amount of testimony in regard to individual 
illegal votes. Some of these were nonresidents, who had never been 
heard of in the precincts before or since the election. For this class of 
voters the evidence was necessarily the negative testimony of old resi- 
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dents of the precincts, coiTobo rated by the poll books of former elec- 
tions, etc\ Thi' dis<|ualification of other voters was shown by their 
own testimony or that of their friends, or by their own admissions. 
The way in wliicli each yoter yoted could be easily ascertained, as the 
ballots were numl>ered. 

A large part of the evidence on which votes were rejected as illegal 
consisted of compaiisons of the poll lists with a city census taken soon 
after the election. The city census takers were instructed to obtain 
information as to birth, naturalization, length of residence, etc., and 
when a person appeaiea on the poll books as voting, but the facts 
stated in the census returns showed him not to be a quaMed voter, 
his vote was rejected. The committee held that this census was prima 
fade evidence of the facts contained in it, and that it was propeny put 
in evidence. Part of it was sworn to by the census takers themselves 
and the rest by persons who testified that it was an exact copy of the 
census returns. In the first case, it was the ordinary case of witnesses 
refreshing their memory by written memoranda; in the second case, 
the copies were examined copies and admissible under the usual rules 
of eviaence. These census returns were corroborated by oral testi- 
mony, and also by lists made out by old residents of the precincts 
from their own knowledge. 

Upon the evidence the committee deducted 663 votes from contestee 
and 55 from cx^ntestant. This would make a majority of 13 votes 
for contestant if no precincts were rejected. If the three precincts 
where the judges were not shown to nave been sworn were rejected 
the majority would be 168. If an ex parte affidavit, presented forty 
days after the hearing l)efore the committee, was taken as evidence 
that the judges at one of these precincts were sworn, the majority 
would be 134. In any case the contestant had a majority of the le^al 
votes, and the committee recommended resolutions declaring him 
elected. 

The minority presented a very elaborate report (not given in 1 Bart- 
lett), holding that none of the charges, except as to a few illegal votes, 
were made out, and that contestee would have a majority of 610 votes 
after the deduction of illegal votes from both parties. The charge of 
briber}^ entirely failed of proof (this seems to nave been conceded by 
the majority also), and the charges of violence rested upon insignifi- 
cant occurrences, magnified by the imaginations of witnesses, who 
broke down when cross-examined as to the exact facts. The charges 
of fraud and unfairness against the judges rested upon the testimony 
of impeached witnesses, who were fully contradicted. The increase in 
the vote over the previous election was accounted for by the interest 
m the election of a judge and local officers, and by the recent natural- 
ization of many foreigners. The census, so much relied on by con- 
testant, showed nearly 8,000 legal voters who did not vote. 

The only other issues were the illegal votes and the alleged failure 
of the officers of election to be sworn. The evidence in regard to 
illegal votes was largely hearsay, often several degrees removed. The 
minority admitted only such hearsay testimony as rested on the declara- 
tions or admissions of the voters themselves, and then only '^whenever 
they constituted a part of the act of voting or were offered in cor- 
roboration of declarations made in reference thereto." The census 
returns they considered as entirely insufficient. The oixlinance for 
taking the census did not provide for gathering information in regard 
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to the qualifications of voters, and information so gathered did not 
have whatever official character the census might have as to the facts 
legally covered by it. The census takers got their information often 
mm members of the voter's family or his neighbors or wherever they 
could. They had no such opportunity of judging of a voter's quali- 
fications as tne election officers had, and no authority to do so. U nless 
the census was taken on the day of election it could not l>e evidence 
of the pei-son residing in a precinct, especially in a city, where remov- 
als were frequent. And even taking tne census as absolutt^ly correct, 
there was no evidence at all of the identity of the persons named in 
it with the persons of the same name who voted and were recorded on 
the poll list. 

There was no proof that any of the judges were not sworn, and the 
contrary strongly appeared. Upon the poll books of the three pre- 
cincts in Question appeared oaths, which were, perhaps, irregular. In 
one case tne names of all three judges were named in the body of the 
oath, but only two were signed; in another none were signed; in another 
the certificate of the judge administering the oaths was under the oath 
of the clerks, but it was evidently intended to apply to both. But as 
the law of Missouri only required the judges to t(ike the oath, and did 
not require them to subscribe it, these omissions were immaterial. And 
even if the judges had not been sworn, they were officers defiwto^ and 
in recent decisions in New York and Pennsylvania the principle that 
the acts of such officers, affecting third parties and the public, were 
valid, had been applied to unsworn election officers. The precedents 
of Congress were said to be the other way, but the minority, in an 
elaborate review of all the cases, showed that affirmative proof of the 
neglect or refusal of the officers to ta^ie the oath had always been 
required, and that in most cases there nad been other circumstances 
tending to vitiate the election. 

After an extended debate, the House adopted the resolutions recom- 
mended by the majority by votes of 94 to 92, and 93 to 91, and con- 
testant was sworn in. 

[1 Bart., 308-328, and Report No. 663, first session Thirty-sixth 
Congress, pp. 37-88.] 

(5) Chbisman vb. Anderson. 

Mistakes in returns^ unsigned returns; illegal votes; majority report 
for contestee; ini/rwnty report for contestant, Contestee retained the 



Majority report by Mr. Stratton; minority report by Mr. Grartrell. 

On the face of the returns, as first made out by the county canvass- 
ers and returned to the State canvassers, contestee had a majority 
of 3 votes. Subsequent to the making out of the first returns, but 
before the meeting of the State canvassers, mistakes were found, 
which, if corrected, would make a majority of 6 votes for contestant. 
The State canvassers refused to count amended returns, including 
these corrections, on the ground that as the poll books (the election 
was viva voce) were required to be sent to the county canvassers sealed, 
and to be canvassed immediately, if corrections were to be allowed to 
be made after the poll books had been opened and for some time 
accessible to many persons, the provision for sealing would be 
nugatory. If the State canvassers could receive corrections at all 

Digitized by ^OOQ 1^ 



168 DIGEST Oi^ CONTESTED ELECTION CASES. 

thov must receive corrections made at any time and under any cir- 
cumstances, without any means of knowing or authority to judge of 
these circumstances. I'he committee were of the opinion that the 
decision of the State canvassers was correct, both on the ground 
stilted and on the ground that the county canvassing boards, naving 
once completed their returns, were^/7/7?<?///^ ojfi^fio and had no author- 
ity to reconvene and revise their work. But the committee were 
under no such limitations as the State canvassers, and would go behind 
all returns. If the mistakes included in the supplemental retunis were 
X\\v only ones made contestant w^ould have a majority on the face of 
the returns. But going through the poll books of the whole district, 
and correcting all mistakes, contestee had a majority of 7 votes. 

There was one poll l)ook not certified by any officer of election. 
Deducting all the votes found on it, contestee had a majority of 58 
votes. Contestant charged 113 illegal votes, and contestee 211. 
The committee found 25 illegal votes cast for contestee and 81 for con- 
testant. Deducting these votes, contestee had a majority of 109. If 
all the charges of illegal votes made by contestant were sustained 
contestee would still have a majority. The committee therefore 
reported resolutions declaring contestee elected. 

The minority strongly condemned the action of the State canvassers, 
and held that contestant ought to have been given the certificate of 
election. The contestee was estopped from objecting to the reception 
of amended returns, for the reason that he himself nad procurea the 
first one to be sent in, and the State canvassers were estopped by their 
own decision in a former case. * And their ruling in this case was clearly 
against the true construction of the law. 

The law requiring the poll books to be certified over the signatures 
of the election officers was directory merely, and voters ought not to 
be disfranchised by the neglect of the election officers to comply with 
this provision of the law. 

Correcting all clerical errors in the returns, the minority found that 
contestant had a majority of 8 votes. They were convinced that a 
considemtion of the evidence in regard to illegal votes would increase 
this majority, and they therefore reported resolutions declaring con- 
testant elected. 

The House, after some debate?, adopted the resolutions presented by 
the majority by a vote of 112 to 61. 

[1 Bart., 328-341.] 

(6) Harrison vs, Davis. 

Illegal voten^ fraud,, violence^ and intimidation. Report for con- 
teMiw No action hy the Iloam, 

Report by Mr. Gilmer. 

The contestant asked to have the election declared void on accoimt 
of illegal votes, fraud, and violence. He did not claim that enough 
illegal votes w ere proved to change the result (contestee received about 
three-fourths of the votes cast), and the committee found that the proof 
did not show more than 75 at the most. The proof of fraud or the 
deliberate reception of illegal votes entirely failed. Some of the 

^ It wa.s denied by the canva^s^era and the majority of the committee that this for- 
mer case waa the same sort of a case as the present one. 
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judges of election, friends of the contestant, apparently by precon- 
cert, withdrew from the polls at an early hour, but no excuse for their 
action was shown. The law permitted the other judge to go on and 
hold the election, and the result was certainly not affected. 

It was charged, however, that nearly all the polls were in the pos- 
session of bands of armed rioters, and that on account of the violence 
at the polls " thousands of voters " were intimidated from voting. But 
by a comparison of the vote of this election with that of previous elec- 
tions it appeared that the vote was within 2,000 of the highest number 
ever cast. If all these 2,000 voters had voted for contestant, it would 
not affect the result. It was necessarv for the contestant to prove either 
that the number of voters intimidatea was sufficient to affect the result, 
if they had voted, or that the violence was such as actually to arrest the 
election; but not more than 2,000 persons could have been excluded, 
and the proof only showed 34. The violence was not sufficient to arrest 
the election, except at one poll, for a few minutes, and there were only 
57 actual cases of assault and battery shown. If the whole city of Bal- 
timore had been, as was claimed, in a state of anarchy, it would have 
been possible to prove it by mucn better evidence than this. Such a 
state of affairs, if it existed, could have been proved by the specific 
testimony of thousands of witnesses, instead of by the vague opinions 
of a few partisans, who broke down entirely when cross-examined as 
to the specific facts. The election was not as quiet and orderly as could 
have been desired, by any means, but this was largely due to the 
conduct of contestant's partisans in going to the polls m armed and 
organized bands. 

A collision and bloodshed are the natural result of adverse parties meeting, armed, 
at the polls. The reformers having armed for the polls, it was natural that their 
opponents should meet them in like manner. While no one can be surprised at the 
result, the illegality and rashness of men combining to go armed to the polls can not 
be too severely condemned; but it scarcely lies in the mouth of a party which has 
orcanized an armed band to take charge of the police of the polls to complain that 
others were there armed also; nor of those who drew first a weapon to complain that 
others followed their example. 

The animus of the whole case met with the strong disapproval of 
the committee, as Ls shown in many places in the report. The con- 
clusion of the report is: 

Such a case, supported by such testimony, discredited by such circumstances, and 
failing in every material allegation, conducted by a political association in the name 
of the contestant, and inspired in great measure by personal malice against the sit- 
ting member, manifested by the libelous allegations of the petition, disproved by the 
testimony taken to support them, ought to be treated as a vexatious prosecution and 
rebuked by the judgment of the House. 

The committee reported a resolution declaring the sitting member 
entitled to his seat. There was no action by the House. 

[1 Bart., 341-346, and Report No. 60, second session Thirtv-sixth Con- 
gress, pp. 1-55 (large portions of the report omitted in 1 bartlett.)] 

(7) Preston vs, Harris. 

Illegal votes. v?^lence, and intimidatimi, Meport for eontestee. No 
action hy the House, 

Report by Mr. McKnight. 

The contestant alleged in his notice of contest various illegalities, of 
which he offered no proof. The evidence taken was of much the same 
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character as that in the preceding case, but there was less of it. Not 
over a dozen illegal votes were shown, and not more than 20 per- 
sons were prevented from voting by violence and intimidation. While 
there were individual cases of assault, there was no such condition of 
affairs as to justify the rejection of any of the city polls, where the 
sitting member received large majorities. There was an entire failure 
to prove the essential point— that enough voters had been excluded to 
affect the result. The conwnittee quoted the law and precedents as 
stated in the other cases from the city of Baltimore in this and the 
preceding Congress, and came to the conclusion that there was no 
reason shown tor vacating the seat There was no action by the 
House. 

[1 Bart., 346-348.] 
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THntTT-SEYEVTH COlfGEESS, 1861-1863. 

Committee on EUctions, 

Mr, Dawes, Massachusetts, Mr. Worcester, Ohio, 

VooRHEES, Indiana, Brown, Rhode Island, 

McKean, New York, Menzies, Kentucky, 

LfOOMis, Connecticut, Patton, Pennsylvania, 

Mr. Baxter, Vermont. 

Cases, 

(1) George K. Shiel vs. A. J. Thayer, Oregon. 

(2) John M. Butler vs. William E. Lehman, Pennmjlvania. 

(3) Andrew J. Clements, Tenfiiiessee. 

(4) Charles H. Upton. Virginia. 

(5) John Kline vs. John P. Verree, Pennsylvania. 

(6) S. Ferguson Beach, Virqinia. 

(7) Le Grand Bvington vs. William Vandever, Toim. 

(8) J. Sterling Morton vs. Samuel G. Daily, Nebraska. 

(9) Joseph Segar (first case), Virgvnia. 

(10) F. F. Lowe, California. 

(11) Charles Henry Foster, North Ca/rolina. 

(12) Joseph Segar (second case), Virginia. 

il3) Benjamin F. Flanders and Michael Hahn, Louislufui, 
14) John B. McC!loud and W. W. Wing, Virginia. 

(15) Lewis McKenzie, Virginia. 

(16) John B. Rodgers, Tennessee. 

f 17) Jennings Pigott, North Carolvna. 

(18) Christopher L. Grafflin, Virginia. 

(19) Alvin Hawkins, Tennessee. 

(1) Shiel vs. Thayer. 

Right of constitutional convention to fix time of election. Report 
for amtestant. Contestant seated. 

Report by Mr. Dawes. 

The contestant received the majority of votes cast at an election held 
on the first Monday in June, 1860; the contestee the majority cast at 
an election held November 6, 1860. The constitution of Oregon pro- 
vided that the first election for Representative in Congress should be 
held in June, and also that the *' general election" should be held in 
June once in two years. The committee found that among the officers 
to be elected at the general election was the Representative in Con- 
gress. The contestant was thus elected at the time prescribed by the 
constitution of the State. 

The legislature of Oregon had assumed that it had power to fix the 
time of 3ie election, and had attempted to do so, but owing to a dis- 
agreement between the houses no law had been passed. It was con- 
ceded that there was no legal authority for the election held in 
November, at which contestee was elected, but he claimed that the 
people had a constitutional right to representation and could not be 
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deprived of it by the failure of the legislature to pass laws fixing the 
time for the election. 

The committee had no doubt that the constitution of the State had 
fixed the time of holding the election beyond the control of the legis- 
lature, and the contestant having been elected at the time fixed by the 
constitution they recommended that he be seated. 

In the House it was claimed that under the Constitution of the 
United States the time for an election (at least after the first election) 
can only be fixed by the legislature or by Congress. No time having 
})een fixed bj* either no valid election could be held. A resolution 
based on this principle was defeated by a vote of 37 to 77. Mr. 
Dawes argued that the woixis of the Constitution, ''by the legislature 
thereof," meant b}' the people, through any constituted authority. 
The resolutions offered by the committee were adopted without 
division. 

[1 Bart, 349-352.] 

(2) Butler vs. Lehman. 

Fitrgefy; recount of halloU, Maj(yrHy report fan* contestunt; minority 
repiyrt fm' cmite^stee, Conte^tee retainm tJu' seat. 

Majority report by Mr. Loomis; minority report by Mr. Worcester. 

According to the returns before the district board of canvassers (the 
''return judges") contestant had a majority of the votes and he was 
declared elected by that board. Subsequently it was discovered that 
the return from one of the counties was a forgery and the return judge 
was convicted ainl imprisoned for the forgery. If the vote of this 
county had been correctly returned contestee would have had a ma- 
jority, and the governor took notice of this fact and issued the certifi- 
cate to him. As t\\i> prima facie case had already been settled by the 
admission of contestee to his seat the committee did not consider it 
necessary to decide whether the action of the governor was proper or 
not. (Mr. Dawes in debate expressed his individual opinion that it 
was proper.) 

On the face of the original returns contestee had a majority of 132 
votes. Contestant charged that the judges in 11 precincts had made 
false returns of the votes, and claimed to nave sustained these charges 
by a recount of the ballots. The recount was made by the magistrates 
taking the testimony in the presence of both parties and there was no 
question as to its correctness. But it was alleged that the ballot boxes 
were not sufiiciently identified and that there nad been opportunitv to 
tiimper with their contents. Nearl}^ all the changes were founi in 
three of the boxes and the contention was chiefly in regard to them. 
The boxes were all alike and there was considerable difficulty in identi- 
fying them until they were opened, but after they were opened the 
committee held that there could be no doubt of their identity. Each 
box containing ballots was accompanied by another box containing 
election papers, which themselves contained the means of their own 
identification. The ballots in the accompanying box must have be- 
longed to the same precinct and their substantial correspondence with 
the number of names on the poll lists completed the identification. 

The boxes were produced by the official custodians, sealed, and in the 
same apparent condition as when deposited with them. Under these 
circumstances the burden of proving that they had been tampered 
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with was properly on the contestee, and this burden could not be sus- 
tained nnerelv by showing that they had been left in a situation where 
it wss j)08^ihh for some unauthorized person to have tampered with 
them. There was no proof in this case to render \tj)n>bahle. The con- 
testee called the election officers to swear that their returns were cor- 
rect, ''but in the opinion of the committee this testimony neither 
impairs the c^se of tne contestant nor strengthens that of the respond- 
ent. Officers who had declared upon their official oaths that the 
returns made by them were true, would not be likely to come into 
court afterwards and swear that they were false.'' It was not neces- 
sary to determine whether the incorrectness of the returns was due to 
fraud or to mistake, but the committee were convinced that the 
recounts represented the true state of the vote, and recommended the 
seating of the contestant. 

The minority found that neither the identity of the l)oxes nor the 
integrity of their contents was satisfactorily established. It is 
always necessary for the party claiming under a recount to rebut a rea- 
sonable presumption that the ballots have been tampiTcd with. And in 
this case, where a direct charge of crime was made against the election 
officers, the truth of this charge was collaterally involved in the con- 
tentions of contestant, and it was hence necessar\^ for him to sustain 
those contentions by the same degree of proof as would be required in 
a criminal trial. But the minority held that it had not been sustained 
even by a preponderance of the testimony. The boxes were kept by 
the custooians, who were magisti-ates or aldermen, in their public 
offices or private houses, where they could easily have been tampered 
with by anyone. They were sealed mostly by having melted^ wax 
poured on the knots of the tape, without any impression. Such a 
seal might easily be imitated. It was very difficult to identify them 
before tney were opened, and after they were opened the fact that 
the ballots in them corresponded somewhat nearly to the returns of 
the precincts they were supposed to belong to did not show their iden- 
tity, especially in the three cases where the variations were consid- 
erable. In most of the district contestant mn behind his party, but 
in these three precincts, even on the face of the returns, he was ahead 
of his party, and the acceptance of the recount would make the dis- 
parity still more striking. 

Under the law of Pennsylvania the ballot }>oxes could onlv be 
reopened upon a sworn statement of what they were exnected to sliow, 
ana before a "tribunal authorized to try the merits of tne case." The 
commissioners taking testimony were no such tribunal. And the courts 
of Pennsylvania were always very reluctant to authorize the opening 
of the boxes. If the precedent was established that any defeated can- 
didate could have a retrial of the election by a recount before the offi- 
cers authorized to take testimony under the act of 1851 there would 
be no end of contests, and no one would be safe in his seat. 

The minority thought that the testimony of the election officers 
could not be discredited merely by ckaTqing them with a crime. They 
not only testified to the correctness of their returns, but to all the cir- 
cirnistances of the count, showing that there was little possibility of 
mistake. 

After considerable debate, the resolutions presented by the minority 
were adopted by a vote of 77 to 67, and the sitting member retained 
his seat. 
[1 Bart, 353-366.] 
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■ (3) Clements. 

State in rehdlion. No certlji^ate from the aovemor or returns from 
most of the sheriffs, hut vote otherwise proved. Report for daimant. 
Claimant admitted. 

Report by Mr. Dawes. 

The State of Tennessee had passed an ordinance of secession, and an 
election was held for members of the Confederate congress on the 
day and in the manner provided by law for the election of Representa- 
tives in Congress. The loyal voters in part of the State cast their 
votes for Representatives in Congress, and claimant received all such 
votes cast in nis district. The governor refused to grant a certificate 
of election, and the sheriffs of all the counties but one, being them- 
selves reljels, refused to return the votes cast, but the claimant had 
the certificate of the sheriff of one county, and had shown by outside 
proof that he had received votes, amounting in all to about 2,000, in 
all the counties of the district but one. On the day of the election 
there was not yet such an armed force in possession of the district as 
to prevent loyal voters from casting their votes. The committee rec- 
onmiended that the claimant be admitted, and the House agreed to the 
resolution without debate or division. 

[1 Bart., 367, 368.] 

(4) Upton. 

State in rebellion, Oniy 10 votes ca^t^ amd they not inform of law 
Claimant not admitted. 

Report by Mr. Worcester. 

The first auestion in this case was as to the eligibility of the claim- 
ant He had been for many years a resident of Fairfax County, Va., 
but a few years before the election had moved to Ohio, and voted 
there on one or two occasions. But a few months before the date at 
which he claimed to have been elected to Congress he had returned 
with his family to his residence in Virginia and remained. The com- 
mittee held him to be an inhabitant of Virginia, and eligible. 

The convention of Virginia which passea the ordinance of sec^e^sion 
had passed an ordinance suspending and prohibiting the election for 
Representatives in Congress, and the de facto governments. State and 
local, and the vast majority of the people of this part of the State, so 
far as appeared, acquiesced in the acts of this convention. Claimant 
announced himself as a candidate for Congress, but could find no 
newspaper in the district which would print his announcement, and 
was obliged to issue circulars. He claimed that 95 persons had voted 
for him at *'side polls," but 85 of these were shown merely by the 
signatures of the voters to unauthenticated papers, and he did not base 
his claims on them. But the poll book of one precinct (the election 
was rim roa) showed, of 51 votes cast, 10 which were cast for claim- 
ant as Representative. But the election officers whose oaths were 
appended to it were onl}' sworn to conduct the election for State ofli- 
cers. The testimony showed that the taking of the votes for Repre- 
sentative in Congress was merely the individual act of some of the oflS- 
cers. There was some evidence tending to show that more vote^ were 
cast for State officers than were shown on the copy of their poll book in 
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evidence, indicating that the copy was incorrect or incomplete. The 
poll book present^ was not signed or certified by any of the officers 
of election, and did not purport to come from any of the officers in 
whose custody it should nave been. The case was not analogous to 
that of Clements, because in that case some 2,000 votes were legallv 
cast, and several hundred of them were legally returned and canvassed. 
In this case there was no proof that these 10 votes had been legally 
cast, and they were not returned or canvassed at all. 

The committee expressed no opinion as to the general propriety of 
allowing an election to stand on only 10 votes, and when most of the 
voters of the district had no notice that an election would be held, and 
believed that it could not be legally held. 

The case was considerably debated in the House. An amendment 
admitting claimant was rejected by a vote of 50 to 73. The resolu- 
tion of the committee against his admission was then passed without 
division. 

[1 Bart, 368-380.] 

(6) Kline vs. Verree. 

Recount of haUots, Report for contestee. Contestee retained the seat. 

Report by Mr. Dawes. 

Contestant served a notice of contest containing 11 specifications, to 
all of which contestee objected as vague and indefinite. When the 
case came before the committee, contestee filed a motion to dismiss the 
case. Contestant stated that he rested his case on the last clause of 
the tenth specification. The specification was — 

10. The examination of the tally papers relating to said Congressional election, and 
deposited in the office of the prothonotary of the court of common pleas, and depos- 
ited in the several ballot boxes in said Congressional district, together vHth a recount 
of all the ballot boxes in mid district, at said election will show that you were not elected 
ami that I was elected. 

Waiving the question whether the clauses of this specification could 
be separated, the committee held that the clause relied on amounted to 
no more than an allegation that the contestant was elected and the con- 
testee was not. The objection to the sufficiency of the notice had not 
been waived, as in some previous cases, but had been made in time for 
the notice to be amended, and was expressly insisted upon. 

The question waa thereupon presented to the committee: Shall parties contesting 
seats in the House of Representatives be held to conduct that contest according to 
the requirements of the statutes of the United States, or be permitted, without expense, 
to depart from and disr^ard the plainest provisions of those statutes in this re^rd, 
founaed in the plainest pnnciples of justice and fair dealing? * * * Thecommittee, 
after a careful consideration ot this question, have come unanimously to the conclusion 
that this notice is in no just sense a conformity with the requirements of the statute, 
or the well-settled rules which should govern in all contests of this kind. The com- 
mittee have not felt at hberty to pass over this entire disregard of well-settled niles 
and statute enactments without notice, lest proceedings like these should grow into 
precedents, and parties to contests should hereafter meet conmiittees, not for the pur- 
pose of trying prepared and defined issues, but for the purpose of making vague and 
uncertain complaints and indulging in endless and unsatismctory discussions. 

The committee were, however, induced, from a desire that no injustice might by 
any possibility be done the contestant, to permit him to orally ** specify " and "par- 
ticularize" the grounds upon which, under the last clause of the tenth specification, 
this contest is based. 

These grounds were allegations of mistakes made in the count of a 
number of precincts. There were twelve of these precincts, and if the 



Digitized by VjOOQIC 



176 DIGEST OF CONTESTED ELECTION OASES. 

results of the recounts of all twelve were accepted, contestant would be 
elected by a majority of 8 votes. Nearly all the changes were in three 
precincts, the cnanges in the three amounting to 54 votes, and the dis- 
cussion wa^ chiefly in regard to these three precincts. 

The committee held that before the recounts could be considered 
there were two questions to be answered: 

Were the ballot l)oxe8 produced the ones actually used at theee precincta at the 
election contested? And did they contain, untouched, the ballots so cast? 

On the question of identity there was no dispute, as the boxes were 
properly labeled and identifted by the custodians. But the integrity 
of tne ballots was not shown, ana the contrary was indicated. The 
boxes were left in exposed places in public offices. One of the boxes 
was in charge of a man whose chai-acter was impeached. He testified 
that it had been taken from the office by a stranger and kept for some 
time. The other box had been left where it could have been tampered 
with. One of the aldermen believed from its appearance that it had. 
The conduct of another alderman was suspicious. Most of the bundles 
of ten and of "scratched tickets" corresponded exactly to the tally 
sheet, but there were certain bundles of ten which had been counted 
as straight tickets, but which had '^pasters" containing contestant's 
name on some of them. It was alleged that the judges had overlooked 
these pasters. But the pasters were of yellow paper, on white baUot^, 
and could not have been overlooked. Some of them were pasted across 
folds in the ballots, without any corresponding folds in the paster. 
The third box appeared on it*^ face to have been tampered with. There 
were loose ballots on top, and the box was not so sealed as to prevent 
loose ballots from being abstracted and insei'ted. 

The committee were unanimous in the conclusion that no confidence 
could be placed in the recount of these three boxes, and recommended 
resolutions declaring contestee elected. The resolutions were passed 
bv the House, after a short debate, by a vote of 105 to 13. 
*[1 Bart., 381-391.] 

(6) Beach. 

State hi rSeUlon, Whole district ^ except one precmct^ in armed occu- 
pation of rel)eU^ and election In that irrecinct not held in pursua^ice of 
any valtd lain, (tahnant not admitted, 

Repoi-t by Mr. Dawes. 

A constitutional convention, composed of delegates from the western 
portion of the State of Virginia, had assembled at Wheeling, and 
organized a government for the entire State. State officers ana a leg- 
islature had been elected, and the legislature had met and passed laws 
for the State. The constitutional convention, however, continued in 
session, and also passed laws. Among these laws was a law fixing the 
time for holding elections for Congress. The governor issued a proc- 
lamation to the people, calling on them to vote on the day thus nxed. 
On that day a poll was opened in the city of Alexandria, and claimant 
received 1 38 votes. He contended that the fact that only a few votes were 
cast — if they were legal votes and cast according to law — did not affect 
the validity of the election. The committee applied this rule to the 
election in question, and found that it would not stand the test. The 
fixing of the time of the election was a legislative function, and could 
not be exercised by the constitutional convention in the presence of 
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the legislature. Further, the election was not held in conformity with 
the e<3e of Virginia. The code prescribed that special elections should 
be called in pursuance to writs addressed to the sheriffs, who were to 
make proclamation. In this case there were no writs and no proclama- 
tions, and the votes were not canvassed according to law. The election 
was hence not held in accordance with law. But the committee would 
not have held it void on this account if the legal voters of the district, 
as a whole, had had an opportunity to vote. But the whole district, 
except the city of Alexandria, was in the ann<*d occupation of the 
rel)els, and that city was occupied by the troops of the Unit<»d States, 
and was practically under martial law. No notice could be given to the 
people of the rest of the district, and they could not have held elec- 
tions. They could not be held to have acquiesced in the result of the 
elet*tion, for ''ai^quiescence presumes lil)erty to protest. In this in- 
stance that liberty did not exist." The committee recommended that 
the claimant be not admitted, and the House agreed to the resolution 
recommended, without debate or division. 
[1 Bart, 391-395.] 

(7) Byington vh. Vandever. 

Lt^gal time of electimi. Vacation of neat hy acceptance of military 
offic4\ Comrntttee reported se/it vacaiit. House concurred. 

Report by Mr. Dawes. 

Mr. Vanaever was elected on the day of the Presidential election 
in 1860, and it was contended that this was not the proper day, but 
the conunittt^e found that under the laws of Iowa Representatives in 
Congress were to be elected at a ** general election," and that in the 
Presidential years the general election was required to be held on the 
same day as the Presidential election. Mr. Vandever's election was 
therefore legal. But he had since the election raised a regiment which 
had been mustered into the volunteer service of the United States 
and had been appointed colonel of that regiment. His commission 
from the governor of Iowa read "Colonel of the Ninth Regiment of 
the Militia of Iowa," but the committee found that the regiment in 
fact was the Ninth Regiment of Iowa Volunteer Infantrv. vVhether 
the office was one in tne Volunteer Army of the United States or in 
the militia of Iowa made little difference, as in either case it was 
incompatible. It was a physical impossibility to perform the duties 
of the office and also tnose of Representative, and the conflict of 
authority involved in the two offices was irreconcilable. And the 
committee were of the opinion that in spite of the words of his com- 
mission Colonel Vandever was really an officer in the Army of the 
United States. The acceptance of an incompatible office, in law, 
vacated the first office, and the committee therefore reported that the 
seat had been vacated. After a short debate the resolution was 
adopted without division. Some time later the contestant was heard 
upon the question of his own right to the seat (this question was not 
included in the committee report, though it had been decided in the 
committee against cxjntestant), and a resolution to admit him to the 
seat was defeated by a vote of 28 to 84. 

[1 Bart., 395-402.] 

H. Doc. 510 12 
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(H) MoBToN r.s. Daily. 

Fraiul; illegal voten; irregidaritle^, Majority report fftr amt^ititie; 
minority rejx/rt for contestant, Contetit^e retained tJte setit. 

Majority report by Mr. Dawes; minority report by Mr. Voorhee.s. 

On the race of the returns contestant was elected, and the certificate 
of election was given him by the governor. Subsequently the gov- 
ernor gave another certificate to contestee, and at the beginning of 
the session the House, after some debate, admitted the contestee to the 
seat. The testimony having been taken by the contestee as contest;int 
and the contestant as contestee, the House passed a resolution refer- 
ring the papers to the committee without regard to this irregularity. 

Tne contestee asked that votes from four counties or parts of coun- 
ties be rejected, and the committee held that they should be rejected. 
One of these was the northern precinct of L'eau qui Court County. 
The evidence showed that the election was held at a house 90 miles 
from the county seat and close to the Dakota border. There were 
only 5 residents at or near the place of election, and nearly all the 
votes cast were by nonresidents. Most of them came from Dakota; 
some were Indians, and some of the voters voted sevei'al times. The 
United States census was completed only a few days after this 
election. Counting the votes returned from the other precincts in 
this county, there would be a fair proportion of votes to population, 
considering that it was a frontier country, but if the votes of this 
precinct were counted there would be more voters than the census 
showed the entire population of the county to be. 

The contestant attempted to overthrow this testimony b}- impeach- 
ing the witnesses, but the committee held that he had not l)een success- 
ful, and rejected all the votes returned from this precinct. 

The committee also rejected 81 votes cast by residents on the Pawnee 
Indian Reservation. This reservation was not a part of the Territory 
of Nebraska nor under its jurisdiction. 

The committee also rejected the votes of Buffalo County on the ground 
that it was not legally organized. The organization of this county 
had been declared to be illegal by the House in the former ca.se of 
Daily v, Estabrook, and the committee quoted from the report in that 
case. 

The conmiittee also rejected the votes of nonresidents cast at some 
other precincts, but refused to reject votes cast on the '* half-breed 
land,'' which was not exactly an Indian reservation, and the votes of 
two counties in regard to which there was inconclusive evidence of 
lack of legal notice. 

The contestant asked to have the vote of the Falls City precinct 
rejected on account of fmud, but the only witness testifying to the 
f mud was impeached. He asked to have the vote of Pawnee County 
rejected as unor^nized, but the committee found that he had not pre- 
sented proper evidence of the insufficiency of the original organization, 
and that it appeared on the other hand that the county had U»en recog- 
nized by the legislature as organized and created into a legislative 
district. 

The main contention of contestant was that the votes of nine counties 
should be rejected because an ''abstmct'' of the votes was not returned 
to the Territorial canvassers, but only a statement of the aggregate 
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vote^. Assuming that this statement of aggregates was not the abstract 
required by law, the eommitteedid not think that this irregularity would 
justify the rejection of the votes of the counties, especially as it was 
not denied that these aggregate returns stated the actual aggregate of 
the votes cast. 

I'nder the i*ulings of the committee, contestee had a majority of 150 
votes, and the committee recommended that he retain the seat. 

The minority presented a long rejwrt (not given in 1 Bartlett), dif- 
fering from the committee on most points. They held that there was 
as good ground for rejecting the vote of the Falls City precinct as 
LVau qui Court precinct, and they would about balance each other. 
However irregular the original organization of Buffalo County may 
have l>een, the present officers were certainly elected legally, and the 
original irregularity could not forever prevent the county from being 
organized. The return of the aggregate votes, instead of the abstract 
re<|uired by law, had the effect of rendering the detection of fraud 
difficult or impossible, and should not l)e permitted. Contestant had 
lieen refused permission to take certain additional testimony desired, 
but the minoritv printed an ex parte affidavit tending to show that the 
certificate of election by which contestee held the seat was a forgery. 

After some debate, the House laid the whole subject on the table, by 
a vote of 69 to 48, thus leaving the sitting member in his seat. 

[1 Bart., 402-414, and Report No. 69, second session Thirty -seventh 
Congress, part 2, and on preliminary question Report No. 4, fii^st 
session Thirty-seventh Congress.] 

(9) SfiOAR. 

State in T^}ell'ion. Whole district except mw precinct in a mud occu- 
piition ofr^Mds^ and elect i an in tJuit precinct iwt held in purHHfVtre of 
f/tuj caltd luw. Clmmant iwt admitted. 

Report by Mr. Dawes. 

The facti^ in this case are the same as those in the ca«e of Beach, 
alre^y outlined (page 176), and the report is in nearly the same 
words. The election was held in only one precinct, and only 25 votes 
were cast. The committee reported against the claimant, and after a 
long delmte the House adopted the resolutions recommended without 
division. This case is earlier than the one of Beac»h, and the decision 
of that ca^^e was based on the decision of this, but they have been given 
here in the order of 1 Bartlett in order to avoid confusion.^ 

[I Bart., 426-437. J 

(10) Lowe. 

i'laiin of additional reprt'^entatire under neir <tpjfortij/nine)d. 
Claimant not admitted. 

Report by Mr. Dawes. 

The seventh census, in 1850, was taken under a law which provided 
a method by which, unless a subsequent law should be passed, the 
eighth and all subsequent censuses should be taken. The law also 

rrovided for a method of apportionment by the Secretary of the 
nterior, on the Ijasis of 283 representatives, to take effect on Maich 

' Kxivi>t that in 1 Bartlett the two caaes of Segar are accidentally transpoHeil. This 
ib the tiret case. 
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3, 1853. Under this act California was entitled to but one representa- 
tive, but in consideration of the incompleteness of the census of that 
State, Congress passed a spei'ial act giving her two representatives. 
Under the eightn census California would, under the apportionment 
law, be entitled to three representatives, and believing that the new 
apportionment went into effect immediately, the authorities of Cali- 
fornia issued proclamations for the election of three members from 
the State at large, and three meml>ers were so elected, claimant being 
the third. 

The claimant contended that as there was no express provision that 
the new apportionment should go into effect on March 3, 1SH3, and 
as all the preparatory proi*eedings were required to be tinished '"as 
soon as practicable," and the census was required to lx> completed by 
the 1st of November, that the apportionment must go into effect by 
March 3, 1861. But the committee held that the whole purpose of 
the law was to have the Eighth Census and apportionment proceed, 
mutatw niuUifulls^ precisely as the Seventh had done. There was no 
express provision that the Eighth Census should be completed by 
November 1, 1861, except the provision that the Seventh should bie 
completed by November 1, 1851, and the same mode of construction 
would requii'e that the provision that the apportionment under the 
Seventh Census should go into effect on Marcii 3, 1853, should l)e held 
to require that the apportiomnent under the Eighth Census should go 
into effect on March 3, 1863. Such was the plain intent of the law, 
and such had been the constmction put upon it by Congress in the 
special act providing for additional representation under the eighth 
apportionment. The construction contended for would substantially 
require a dissolution and reorganization of the House, as in the case 
of States whose representation would be reduced under the new appor- 
tionment there would be no way of determining which members should 
retire, and all the seats would have to be vacated and a new election 
had. The committee reported a resolution declaring the claimant not 
elected, and the House agreed to the resolution, after a short deliate, and 
without division. An amendment admitting claimant was rejected by 
a vote of 49 to 69. 

[1 Bart., -118-424.] 

(11) FOSTEK. 

State iti vchJlfon, Klectliyii not hi confonalty to kiw^ and yew tytUft 
ca.st, Claijuant not admitted . 

Report by Mr. Dawes: 

The State of South Carolina was almost entirely occupied by rebel 
troops, and there was no government of any sort except the rebel gov- 
ernment. There wa.s no regular election held anywhere, but claimant 
asked to be seated on certain papers purporting to be signed by a few 
citizens expressing their choice of him for Congress. The committee 
could see nothing on which the right of the claimant could be properly 
based, and reported a resolution declaring him not entitled to the seat. 
The House adopted the resolution without debate or division. 

[1 Bart., 424-426.] 
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(12) Segar (second case). 

J^nilon hehi In only part of the dUfrirf^ hid und^r the fonn-^ of 
}a /r. ( %nn m fttet' nuide tw recomnumdaiion , IToune (ulni it ted < 'la !nuf n t. 

Report hy Mr. Dawes: 

After the report of the committee and ac^tion of the House on the 
prior case of oegar, another election was held, in which the objections 
stated in the committt^e report were sought to be avoided. Writs of 
election were issued by the governor and carried to the sheriffs of 
three counties, and elections were held in form of law in two of these 
counties, and one precinct of the thirU. About 1,000 votes were cast, 
and these were returned and canvassed in form of law. The governor 
issued a certificate of election, but this was not until after the case 
had been referred to the committee. There were 17 counties in the 
district, and the usual vote was about 8,000. The three counties where 
the elections were held contained a little over one-fourth the jxipula- 
tion of the district. 

The committee reported the facts, but could agree on no conclusion. 
The House, after some debate, by a vote of 71 to 47, admitted the 
claimant. 

[1 l^rt., 414-418.] 

(18) Flanders and Hahn. 

Tf/n4^ of did H HI fixed hy military governw. Reqistration Imn partly 
ilfi^reyarae/L Coniinitte^ report for clai)iuintH. (Jtaimaiitfi admitted. 

Reported by Mr. Dawes. 

The First and Second districts of Louisiana, from which these claim- 
ants claimed to have been elected, were each composed of portions 
of the city of New Orleans and some country parishes. The city of 
New Orleans and most of the countiy included m these districts were 
in the complete control of the United States army, under General 
Butler, and the conditions were such that elections could be held in 
nearly all the district without fear of rebel interference. General 
Shepley had been appointed military governor of Louisiana, and a 
veiy large portion of the population in the reclaimed territory had 
taken the oath of allegiance and acquiesced in the authority of General 
Shepley. 

No Congressional election had been held in the State in 1861, and 
there were, consequently, vacancies in the representations of all the 
districts. Under the constitution of the State the governor had 
authority to tix the time of elections to fill vacancies, and the military 
governor, in the exercise of his civil powers, fixed the time for this 
election and issued writs. The election was held under all the forms 
of law, except in respect to the registration of Orleans Parish. No 
registration was required by the law^s of the State except in this parish, 
and here the registration was a permanent one. The seceding legisla- 
ture had abolished and destroyed the former registration, and required 
a new registration conditioned on the taking of the oath of allegiance 
to the Confederacy. This enactment was, of course, void, but the 
destruction of the former and still valid registmtion rendered it impos- 
sible to proceed under that. A new registmtion was ordered and 
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partly (•oini)letod, })ut it was ordered that all persons who faih*d to 1m^ 
registered inijifht be permitted to vote on satisfviiijif the judjift^sof llicir 
ij^ualifieation. This was ffenemlly done by proof of former rejfist ra- 
tion. The committee held that the registration law was directory, and 
that its partial disre^rd did not vitiate the election, but if it were 
held otherwise the election could still stand on the result outside of 
Orleans Parish, where no regfistration was required. The election was 
jmrticipiited in })V a very large majority of the logal voters present in 
the parishes, and appeared to have been a verv free and peac«»sible 
election. The only possible objection to the validity of the elet-tion 
was a possible objection to the authority of the military governor to 
order the election. 

The exact powers of a military governor can not he easily defined. They have 
their orijfin in, and are probably limited bv, necessity. They are to some extent <*ivil 
at* well as military, and theantKority for his civil functions is no less clear than for his 
military. 

Both had been recognized by the Supreme Court, and also by Con- 
gress, on former o<*(^sions, as in the admission of California. The 
Constitution required the United States to guarantee to ea<*h State a 
republican fonu of government. Representation was one of the essen- 
tials of such a government, and the right of the people to repr<\senta- 
tion ought not to be dependent on the willingness of the ivbel gov- 
ernor of Louisiana to order an election. Some one must assume the 
power t^> order the election, (xeneral Shepley assumed to act as gov- 
ernor of Louisiana, and his actions were acquiesced in by the jxHiple. 
The House ought at least to recognize him as d4\favtn governor until 
his authority was contested by some one. 

The committee recommended resolutions admitting daimant.s. There 
was no minority report, but in the extended debate \\\ the House strong 
objections were mised to their admission, based on the fact that the 
military governor was not elected by the people, but appointed by the 
President. The claimants came not so much as the representatives of 
the people as the creatures of Executive power, and to admit them 
would l)e to augment the already dangerous merease in that ix)W(»r. 

After an extended debate, the House adopted the resolution admit- 
ting the claimants bv a vote of 92 to 44. 

[1 Bart., 488-455.1 

(14) McCloud and Wing. 

State in reheUion, Electlfm not !n fffrni of hin\ and hrhl tn nnUj 
sniall part of the dfMrlrt, Report against r/aimantM, (la'nita)tt>< not 
OaIvx ItteiL 

Report by Mr. Dawes. 

At the election under which these claimants applied for se^ts, Mr. 
McCloud received a majority of the votes, but if a precinct where the 
election was by ballot, the law of Virginia requiring it to Ik* elm /vxr. 
were thrown out Mr. Wing would have a majority. The committee 
did not decide between the claimants, jis in tneir opinion the whole 
election was illegal. 

The election was called by a proclamation of Maior-Geneml l)ix, 
commanding the Department of Virginia, who issued a proclamation 
fixing the time of the election and the qualifications of voters, and 
requiring all qualified voters to vote, under pain of })eing considered 
disloyal. The election oflicers were ai)pointed by Genei'al Viele, 
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•* inilitiirv «^(>vernor of Norfolk/' and returns were made to him. Gov- 
ernor PieriK)int issued writs of election to the sheriffs of the four 
(t»unties where the election could be held, but the date mentioned in 
these writ*< was afterwards changed by some one, so that the election 
was held the day after the reception of the writs, though the law 
ivouired ten days' notice. 

The committee found that the election was entirely in disregard of 
law. (Jeneral Dix was not in any sense a military governor, and pre- 
tended to no civil functions. The jurisdiction of the '^ military gov- 
ernor of Norfolk'' was uncertain, but it did not seem to cover the 
whole district in which the election was held. The election officers 
were under the law required to be elected by the people, and not to 
l)e appointed l)v any officer. The requisite notice oi the election was 
not ^iven, and the returns were not made to the proper officers. The 
qualiiications of voters as fixed in the proclamation of General Dix 
were not those prescribed by the constitution and laws of Vir^nia. 
Writs of election were issued to only four of the eleven counties of 
the district. This was, in this case, the result of necessity, as the 
remaining counties were in the possession of the rebels, but it would 
be dangerous to recognize any such power of selecting certain coun- 
ties in a district under any circumstances. 

The election could not be considered as a fair expression of the 
choice of the people, as it was only held in four of the eleven counties 
of the district ana but a small fraction of the total vote was cast. The 
rest of the district was in the armed occupation of rebels, and no elec- 
tion could have been held in it. The committee therefore recom- 
mended resolutions against the admission of claimants, and the House 
passed the resolutions without debate or division. 

fl Bart., 455-459. J 

(15) McKenzie. 

Stat^ in reMlion, KIrctlon not !n fann of law^ a/ruJ held in <mly 
»inall piirt of the dintrict, Rejutrt agaimHt ctaiinmit, Claimmit not 
adtnitted. 

Report by Mr. Dawes. 

The facts in this case were much the same as in the other Virginia 
cases. Only two of the nine counties in the district had been 
reclaimed so that elections could be held in them. Governor Pierpoint 
issued writs of election, but authorized the persons to whom they were 
addressed to change the date of the election if necessary, and the date 
was changed from December 31 to January 15. The committee were 
of the opinion that this power to fix the dates of the election could not 
be delegated. 

The legislature ot Virginia had subsequently passed an act which, it 
was contended, legalized this election, but the committee found that 
the act was only intended to permit the making of returns within leas 
that the formerly legal time. If the act had h^ the intention claimed, 
it would have been beyond the power of the legislature to legalize an 
election not legal at the time it was held. 

Only two of the nine counties were able to participwite in the elec- 
tion, and the conmiittee, on the principles heretofore followed, rec- 
ommended that the claimants be not admitted. The House passed the 
resolutions without debate or division. 

[1 Bart., 460-462. J 
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(16) RODGERS. 

State redUtricted by seceding lexjidature, Chilmant not admitted. 

Report by Mr. Dawes. 

The State of Tennessee had been redistricted b}' the rebel legklature 
for the Confederate congrass. On the day of the election for members 
of the Confederate congress claimant claimed to have been elected t<> 
the House of Representatives from a district composed of parts of two 
districts already represented by two members of the House. The com- 
mittee recommended that he be not admitted, and the House concurred 
without debate or division. 

[1 Bart., 462, 468.] 

(17) PiGOTT. 

State in rehelUmi, hJ^cihm held In (miy small part of diMr!rt. 
Claimant not a/n inhjahitant. Not admitted, . 

Report by Mr. Dawes. 

The election was held in only three of the eleven countie>s of the dis- 
trict, and only in portions of them. Under the principles heretofore 
followed, the committee held that this was not an election. 

Claimant had formerly lived in North Carolina, but had been a resi- 
dent of Washington for years. He had gone to North Carolina a few 
months before the election as private secretary to the military governor. 
The conunittee held that this did not constitute him an inhabitant. 

The House passed the resolution refusing to admit the claimant 
without debate or division. 

[1 Bart., 403, 464.] 

(18) Graffmn. 

State in rehellim}. Election rwt in form of law ^ and held in only a 
small part of the district. Claimant not admitted. 

Report by Mr. Dawes. 

The facts in the case were the same as those in the case of McKen- 
zie, and the committee came to the same conclusions. The governor 
had delegated the power of fixing the time of the election to the person 
who carried the writs, which the committee held he had no power to do. 
The election was held in only a small part of the district, and could not 
express the choice of the voters. The House agreed to the resolution 
refusing admission to claimant without debate or division. 

[1 Bart., 464, 465.] 

(19) Hawkins. 

State in rebellion^ and most <f the district in armed oceupatiojK 
Clai^nant not admitted. 

Report by Mr. Dawes. 

A convention of the people of the district had been held, and a date 
fixed for an election, unless some other date should be fixed by the 

fovernor. The district w as th(Mi free from troops. Just before the 
ay fixed, writs from the military governor arrived fixing a later day. 
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The rebels heard of these writs, and made an incursion into the district. 
Battles were fought, and by the day of election the whole district wa*^ 
occupied by the contending armies. The general in cx^mmand of the 
Federal troops issued orders postponing the election; l)ut in a few 
places, where the orders did not reach, polls were opened. Perhaps 
1,9(HJ votes were cast, but the only proof of the votes possible was 
unsworn letters and statements from private citizens. The committt^e 
thoug^ht it would be a dangerous precedent to accept the.se a»s proof. 
The House refused to admit claimant, without delmte or division. 
[1 Bart., 466-468.1 
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THIRTT-EIOHTH C0HOEE88, 186^-1865. 

( ^oin m itfee on Khct /w/ .v. 

Mr. Dawes, Mji.s8ac'hus<»tt*^, Mr. S(X)FIKli), IVnnsvlvaniji. 

VoounKEs, Indiana, Smithers, Delawar(\ 

Baxter, Vorniont, Upson, Michigan. 

Smith, Kentucky, Brown, Wisconsin, 

Mr. (tansox. New York. 

(1) Lowis McKonzie /%v. B. M. Kitchen, Vlr(fiiua, 

(2) #Iohn S. Sleeper vv. Alexander H. Rice, Sfassiwlmxeffs. 
(*3) Jose M. (lal legos rs, Francisco Perea, Xnr Jilexico, 

(4) John P. Bruce rs, Benjamin F. Loan, Mlastmrl, 

(5) Birch rx. King and Price vh, McClurg, MtHHourl, 

(6) Lucius H. Chandler, Virginia, 

(7) Samuel Knox vh, F'rancis P. Blair, Miiif<(furi. 

(8) Robert C. Schenck and Francis P. Blair. 

(9) John II. McHenrv, jr., vh, (Jeorge 11. Yeaman, Kenfnrh/, 

(10) J. 1^. S. Todd VH, William Jayne, Dahtta Territtpri/. 

(11) James Lindsay vh, John (i. Scott, Minxtniri, 

(12) John, Kline rx, Leonard Myers, Penntfylmnid. 

(18) Charles W. Carrigan rx. M. Russell Thayer, IVnnxjflmnia. 

(14) Joseph Segar, Virgiiiift, 

(15) A. P. Field, Lfndxiana. 

HB) M. V. Bonanzo, A. P. F'ield, and W. D. Mann, Dmixinna, 
(17) T. M. #Iacks and J. M. Johnson, Ariymxnx, 

(1) McKenzie ?'.v. Kit(^hen. 

KU^viion lu'Jd in h'i<s than half ^^*^ di^rict. Claim that (tne rtpanttf 
n'ax a part of VTixt Virginia, Majority remn^t againxt both r/aitmuit^: 
minority report fn' amtt'Htee, Nrither cJannant admitted. 

Majority report by Mr. Dawes; minority report by Mr. Smith. 

Of the vot<\s cast at this election contestee received a majority, but 
if the vote of Berkeley County were excluded contestant would have 
a majority. He claimed that Berkeley County was a part of West 
Virginia, and had no right to vote for a Representative from Virginia. 
But the conmiittee found that Berkelev County was not to be admitted 
to West Virginia until the voters of tlie county and the legislature of 
West Virginia had both given their assent. Ihe assent of the votei*s 
was given on the same day that votes were cast for Representative in 
Congress, and that of the legislature was not given until some time 
afterwards. Berkeley County was not mentioned in the act of Ck)n- 
gress admitting West Virginia, and hence the assent of Congress had 
not vet been given, and the county was still a part of Virginia. 

This disposed of the claim of contestant. The case of conti»stee was 
more difficult. The part of the district still under the control of the 
rebels iontained a very little more than half the territory and j)opula- 
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tion of the district. Tho counties in which oUntions wimv held con- 
tained nearly half the iK)]HiIation, Init elections wt'n* not h(»ld in the 
whoh* of all the eonnties, and parts of the counties were still disputed 
territory and only partly unaer the control and protet'tion of the 
Tnited States Army. All the district was under the control of martial 
law and military discipline, ''certainly, at best, poor instrumentalities 
for as<«M'taining the cnoice of freemen/' The committee came to the 
conclusion that this case was within the application of the precedents 
already established, and recommended that the claimant be not 
admitted. 

Mr. Smith favored seatinj^ the contestee on the ground that sub- 
stantially half the district participated in the election (this reiK)rt is 
not given in 1 Bartlett), but the House, after a short debate, aaopted 
the resolutions presented by the committee without division. 

[1 I^rt., rk>8-472, and Report No. 14, first session Thirty-eighth 
Congi*ess, j)j). 10, 1 1 . 1 

(2) Sleeper rn. Rice. 

M'iMakr ill lirf<i vfnnd, Iteannii find annnfl^'d rrluvu. Rrp*ni f<n^ 
<onf*',^ftt'. Cm^iexlt* ret a hied the ^eat. 

Report by Mr. Dawes. 

Ac^'ording to the precinct returns as first made contestant hud a 
majority of 32 votes, Init seven days after the election an amended 
return was made from Ward 12, rk)ston, which was c^ounted by the 
l>oard of aldermen and included in the total return. Counting this 
amended return, contestee had a majorit^v of 28 votes. Contestant 
claimed that this amended return was without authority in law and 
untrue in fact. But the committee found that under the statutes the 
ward officers had authority to make amended returns, within nine days 
after the election, to corresj>ond with the truth, and that these returns 
were to be counted by the board of aldermen whether made in obe- 
dience to a notice from said board or not. As all returns were to te 
counted, regardless of informalities, the reason for amended returns 
contemplated must have been that the first returns were not true. As 
no specific method of ascertaining whether they were true or not was 
provided, no method could be held to be prohil)ited which attained 
that object. The amended return, based on a recount of votes by the 
election officers, was hence legal. 

An examination of all the circumstances convinced the committee 
that it also represented the truth. The votes were coutited in packages 
from time to time during the day, a tally sheet kept of this count, and 
the result announced on a blackboard. The ballots were divided into 
packages, and the official returns were based on a count of these pack- 
ages, made in the evening. According to the first, or "rough count,"' 
there were 60 votes less cast for Representative in Congress than for 
other offices. An examination of the original tally sheet showed that 
a mistake of 60 had been made by reading the figures 578 as 518. 
There was alsq a deficiency of about 30 in the votes for Representa- 
tive in Congress, according to the first official count. If this should 
l>e correct^ by adding the 60 votes found by correcting the first 
'"rough count,"" there would be an excess of about 30 votes. The num- 
ber of votes shown by the " rough count," as corrected, corresponded 
subetantiallv to the number cast for other offices. 
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The ballots had been kept in a trunk in the attic of the house of the 
clerk of the ward. Believing that a mistake had been niade^ he pri- 
vately^ recounted them, from the appearance of the Imndles, without 
untying the package. He then called a meeting of the ward officers, 
who car^full}" recounted all the ballots, comparing the ac<?ount with 
the tally sheet of the original count. It was found that one pack- 
age of 28 votei^ had been overlooked in the original count. Counting 
this package, the result corresponded substantially to that shown by 
the corrected ^' rough count," and the number of votes cast for Con- 
gress was substantially the same as for other offices. 

The clerk swore that the ballots had not been tampered with, and 
the committee found that the remarkable coincidences shown, and the 
probability of the result of the recount and the improbability of the 
original count, and the full explanation of how the mistake must have 
occurred, left no room for doubt that the ballots wei:e not tampered 
with. 

The resolutions sustaining the right of contestee to his seat were 
adopted without debate or division. 

[1 Bart, 472-481.] 

(3) Gallegos v^. Perea. 

AppV) eat Urn. for further tims to take testiiiiony refnfied. 

R'^port by Mr. Smithers. 

.Notice of contest and answer were duly served. Contestee took 
some testimony. Contestant served notice to take testimonv either 
before the chief justice of the Territory or a probate judge, tie took 
no testimony, but apjplied to the House for further time, alleging that 
there were but two judges of the district court in New Mexico; that 
one of them resided in an inaccessible part of the Territory and the 
other was a violent political opponent. No reason was given for not 
taking testimony before the probate judge named in the notice. The 
committee recommended that the extension be not granted, and the 
House agreed without debate or division. 

[1 Bart, 481, 482.] 

(4) Bruce 7'^. Loan. 

Violence and intimidatwn; viilltary interference. Majority report 
to decUire .se/7t va<^ant; minority report for contestee, Omtestee retained 
the Beat, 

Majority report by Mr. Ganson; minority report by Mr. Upson. 

Contestant asked that the election be declared void on account of 
violence and intimidation and illegal interference by the armed militia 
of the State. There were fifteen counties in the district, and the con- 
testant charged that the election was interfered with in seven of thenu 
but he took testimony in only five, alleging that it would have been 
dangerous to attempt it in the other two. It was conceded that the 
election in eight counties was fair. 

The convention of the State had passed a law requiring all pei'sons 
to take a prescribed oath of loyalty in order to qualify them to vote. 
All the loyal citizens of the State had l)een organized into militia. 
Shortly before the election, orders had been issued to the militia cau- 
tioning them again.st interfering with the freedom of anyone to vote 



Digitized by VjOOQIC 



THIRTY-EIGHTH CONGRESS. 189 

at the election. The committee found, however, that these orders had 
been disregarded in the five counties named. Te-stiraony was quoted 
in all of them to show that there were scenes of violence at the polls, 
and that persons were prevented from voting for contestant. Con- 
testee had been a brigadier-genej*al of the militia, and many of the 
candidates on the same ticket with him were officers in the militia. 
Npne of the candidates on the ticket with contestant belonged to the 
militia. 

After quoting and commenting on the testimony in re^rd to the 
various polls, the committee i*alled attention to the condition of Mis- 
souri, and the fact that it had l)een entirely reclaimed from the rel)els, 
and that there was no o<x*asion for militiiry interference at the polls, 
nor any reason why a free and quiet el<»ction could not have In^en neld. 
If the militia had obeyed the ordeix given them, this would have been 
the case. 

But the evidence discloses ami>le proof that a portion of the militia in certain 
localities disreganled entirely the injunctions given them in the orders before men- 
tioned, and in many instances, in violation of their duty as good citizens, and of the 
commands pronmlgated prior to the election by those orders to them as soldiers, 
aeeumed to determine who should and who should not vote, and for whom votes 
should l)e cast, and by threats, violence, and bv various modes of intimidation so 
far interfere<i with the election as, in the opinion of the committee, to render the 
election a nullity. 

The minds of the people of Missouri had not yet become quiet, and 
threats and instances oi violence were likely to spread a condition of 
alarm, and have more effect than they would have in a community 
accustomed to the conditions of peace. Considering the evidence in 
the light of these considerations, the committee concluded that the 
election was void, and recommended resolutions vacating the seat. 

The minority held that no such conjlition of affairs existed as to invali- 
date the election. There were 15 counties in the district, and evidence 
was brought against only 5 of them, and against only 8 precincts in 
these 5 counties. There were probably 150 precincts in the district, 
and the election was not attacked in 142 of them. A detailed examina- 
tion of the testimonv in regard to these 8 precincts showed that a 
large part of it was tiearsay, or consisted of vague and general state- 
ments or rumors, not confirmed by the si>ecific facts shown. There 
was excitement and some violence, but this was to be expected under 
the circumstances, and it did not appear that it interfered with a fair 
election. The fact that fewer votes were cast at this election than at 
former elections, taken by the majority as indicating the result of 
intimidation, could be better accounted for in other ways. If all the 
votes claimed to have been intimidated at the only poll where there 
was serious violence were deducted, and all the votes at the other polls 
that could l)e claimed upon any reasonable estimate, contestee would 
still have a majority. The minority therefore recommended resolu- 
tions declaring contestee elei^ted. 

After a long delmte the House passed the resolutions presented }>y 
the riujurrlty^ bv a vote of 71 to 59, and contestee retained his seat. 

[1 Bart., 482-^520.] 

(5) BiECH vsi. King and Price vh, McClurg. 

These ceases wei-e similar to the case of Bruie /%<<. I^an. After 
the House had refused to agree to the report of the committee in that 
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oa*se, the papers in the above-nauied cu^es were reported l)ack to the 
House and laid upon the table. There were no written reporti>, nor, 
wa8 there a contest in the House. 
[1 Bart, 520.] 

(6) Chandler. 

fState In tf^Mlon; election in only anmU part of district, Clahnant 
not admitted. 

Report by Mr. Dawes. 

This was a case like a number of others in Virginia. Onlv a small 
part of the district had been reclaimed, and no election could be held 
\w most of the district. The committee reported against the claimant 
referring to the reports in similar cases for the principles and reason- 
ing involved in the decision. 

[1 Bart, 520, 521.1 

(7) Knox vs, Blair. 

Fraud; illegal votiny; irregidarities, Maj(rrity report for conU^t- 
ant; minor-ity report for contestee. Contestant seated. 

Majority report by Mr. Dawes; minority report by Mr. Ganson. 

This district consisted of a portion of the city of St. Louis and three 
outside townships. The returned majority of the sitting member was 
153 votes. A large number of charges were made by both sides, but 
the ones relied on by the contestant were those against the Al)bey 
precinct, and charges of illegal votes cast bv members of various mil- 
itary companies. The contestee relied on charges of illegal votes c*a.st 
by members of the various companies of '^Osterhaus's origade" and 
on the illegal rejection of various returns for informality. The com- 
mittee called attention to the fact that the pleadings on both sides w^ere 
very vague and indefinite. 

For vaj^ueness, uncertainty, and generality they are, in the opinion of the com- 
mittee, without example, and seem to have been drawn in studious disr^^ixl both 
of the act of Congress and of all precedent. But as neither contestant nor sitting 
meml)er waj? in a situation to take exception to the substance or mode of the other's 
])leading, the committee were not called upon for a decision upon this point, but 
present the case as they find it upon the record. They do not feel at lilwrty, how- 
ever, to pennit these pleadings to pass into a precedent without recording the opinion 
that many of the allegations on both sides are bad lx)th in substance and form. 

In the Abbey precinct, where 424 votes were cast, nearly all for con- 
testee, contestant charged 400 illegal votes, giving the names of the 
voters. The conmiittee found that the whole election was so tainted 
with fraud as to require the rejection of the entire return. The law 
j)ermitted residents of the district to vote in anv precinct in the district 
on taking an oath that they had not and would not vote in any other 
l)re(inct. The evidence showed that the judges in this precinct hatl 
l)crniitted 88 illegal voters te vote in a bod}, and there was no evidence 
that they hiul administered the required oath to any of them. One of 
the judges exchanged places with a violent partisan of the sitting mem- 
ber during part of the day while he himself electioneered for contCvStee. 
The polling place was under the practical control of another violent 
partisan of the sitting member. There were large numbers of paroled 
prisoners in the barmcks neai* the polling place under the charge of an 
officer who was an active sup|X)rter of the sitting member. Many of 
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these soldiers were seen in wagons going toward the city and shouting 
for Blair. At this precinct four times as many votes were cast as had 
cAcr been cast in it before or since, and mostly by persons who were 
entire strangers to old residents of the district. 

Indewi, it \ti difficult toseein the manner in which thi» election wa*< conducte<l any 
limit, lieytmd an exhaustion of the supply of men, to the number of votes returneil 
from this precinct. 

When the result in any precinct has l)een shown to Ije "so tainted with fraud that 
the res»ult can not W de<lucible therefrom," then it should never be pennitttNl to 
funn a part of the canvass. The pre<*e<lent8, as well as the evident re<juirements of 
truth, not only .sanction but i»ll for the rejet'tion of the entire \yo\\ when stampe<l 
with the chara<'teristif!S here shown. 

The evidence in regard to illegal voting by members of military com- 
panies consisted largely of sworn copies of muster rolls. Contestee 
claimed that these were not admissible for any purpose, but asked that 
if they were admitted for any purpose they be admitted for all pur- 
poses. The committee held that tne copies of the piuster roKs kept 
with the re^ment, as well as those kept m the office of the Adjutant- 
General at Washington and of the adjutant-general of Missouri, were 
each original papers, sworn copies of which might be admitted. The 
committee held also that they were evidence of the ages of the persons 
whose names were contained in them, and when made about the time 
of the ele<*tion of the persons belonging to the regiments, but they 
were not evidence of the residence of voters, and when made a year or 
two before the election were not evidence of the persons composing 
the regiment at the time of the election. Upon this and other evidence 
the committee rejected a large number ot illegal votes c^st for the 
contestee. 

The contestee claimed that 'd{)2 pei'sons vott»d as members of the 
"'Osterhaus brigade'' who did not belong to it, and that a large num- 
ber of othei*s were nonresidents of the district, and asked that the 
vote of the whole brigade be thrown out. The muster rolls were 
made out nearly two years before the election, and constant recruiting 
from the city of St. Louis had been going on since, so the committee 
held that the 802 voters whose names were claimed not to be on the 
muster rolls weie not shown not to be members of the brigade. The 
fact that large numbers of these names were difficult (Jerman names, 
liable to te misspelled, probabl v accounted for a large part of the appar- 
ent dis<repancy. There was, however, specific proof of illegal votes 
in many of the companies of the brigade, and the conmiittee rejected 
these votes. 

A number of ix>ll books of military companies were rejected by the 
official canvassers because no ''abstract of votes-' was returned with 
them. But the abstract was simply a computation or casting u]) of 
the votes, and as the votes themselves were all returned (the election 
in military companies was n/ra roce), the omission to cast them u]> 
was immaterial. Making all the deductions and additions indicated 
above, Mr. Knox had a plurality of 49 votes, and the committee 
recommended resolutions declaring him elected. 

The minority held that the case of contestant was not made out. 
Without the rejection of the whole vote of the Abbey precinct a 
majority could not be shown for him. Contestant did not iii his notice 
of contest ask that this precinct be thrown out, or allege fraud against 
the judges, and he ought not to be permitted to do so now. His 
origmal charge was illegal votes, and he now only claimed to have 
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proved 88 of these. Accepting the proof according to the claims of 
contestant, there were in fact only 74) such votes. If the charge of 
fraud was allowed to be made now, the reception of that number of 
illegal votes did not prove fraud, and the evidence on which the votes 
were claimed to be illegal was not conclusive. The other charges 
alleged to show fraud were not sustained by the evidence and the 
minority could see no reason for rejecting this poll. 

The muster rolls, the minority held, were not trustworthv evidence, 
but if they were to 1m» admitted they ought to avail lK)th sides, and not 
be admitted under a i)artial rule which permitt<»d cx)ntestant to prove 
by them su(^h charges jis h(» had made, wtiile not permitting contast^e 
to prove in the same way the class of charges he had ma^le. And con- 
testant, further, had charged that votes were illegal on certain grounds, 
and was now permitt(»d to show them illegal on other grounds, which 
ought not to be done. The specifications relied on by contestee were 
specific, and the proof came within them, so that the committee's excuse 
for permitting contestant to go beyond the law because contestee had 
done so had no basis. Deoucting all illegal votes as found by the 
minority, Mr. Blair had a majority of 469 votes, '^or, allowing that 
identity of name proves identity of person," of 399 votes. 

After a brief debate the House adopted the resolutions presented by 
the majoritv, giving the seat to contestant, bv a vote of 81 to 33* 

|1 Bart, 521-550.1 

(8) ScHENCK and Blaik. 

Acceptance of inilitary appointnwnt v(icateA< seat uidess appointment 
resigned before tlw, heg inning of thesessi<m, Mr. Schsnck's neat declnrtd 
not vacant; Mr. BJnir^H vacant. 

Report })y Mr. Dawes. 

This report is not given or mentioned in 1 Bartlett, probably because 
it is not strictly the report of a contested election case. 6oth Mr. 
Schenck and Mr. Blair had been appointed major- generals in the 
Army subsequent to their election to Congress. General Schenck had 
resigned before the beginning of the first session; General Blair not 
until about a month after the session commenced. Both had resigned 
under a verbal understanding that they might be restored to their posi- 
tions if they desired. General Schenck had not made application to 
be restored, but (leneral Blair had made application for a command. 

Upon these facts the committee reportea that Mr. Schenck was enti- 
tled to his seat, but that General Blair had never had the legal right 
to qualify.* The offices of major-general and member of Congress wei"e 
clearly incompatible, and under tne principles laid down in all the prec- 
edents the acceptance of a disqualifying office operated as a resig- 
nation of the office already held. But under the precedent of the case 
of Herrick (Fifteenth Congress) a Representative-elect was not a mem- 
})er until the beginning of the first session of Congress, and the factof 
holding an incompatible office subsequent to election, but previous to 
the beginning of the session, did not prevent the Representative-elect 
from qualifying as a member, having previously resigned his other 
office. Genenu Schenck, therefore, was entitled to retain his seat. 

The case of (jeneral Blair involved a new question. He had resigned 

Hieneral Blair had alroaciy Ixjen deprived of his seat by the action of the Houae in 
the case of Knox vs. Blair. 
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his military office liefore (jualifyinff a« a member of Congress, but not 
until a month after the day on which he eould and should have quali- 
fied. The conunittee held that where a person holding one oflSce 
is appointed to another and incompatible one, the duties of which are 
required to counuence at a certain time, and he continues to perform 
the duties of the former office after that time, he must be helato have 
declined the latter, and can not afterwards, by resigning his former 
office, l>e entitled to assunie the latter. At the opening of the first 
session General Blair had to choose between the two offices, and having 
continued in the military service, he could not afterwards take a seat 
in CV>ngress. 

[Report No. llO, first session Thirty -eighth Congress.] 

(9) McHenry vm. Yeaman. 

MUiUiry lntei\fererhce. Majority r*' port for conteMtee; report hy Mr. 
Vfforhees to vacate seat. Content ee retained the neat. 

Majority i*eportbyMr. Smithers; minority report by Mr. Voorhees. 

The sitting member received a majority of 5,224 votes. Contestant 
asked that the election be declared void on account of certain militarv 
orders, declaring the State under martial law and directing the mili- 
tary to aid the civil authorities in holding a fair and peaceable election, 
and on the ground that the election was carried by force and fraud, 
and that test oaths were applied unknown to the laws of Kentucky. 

The committee did not mguire into the propriety of the orders com- 
plained of. C^ntestee received a very large vote — a majority of all 
the votei-s in the district, as shown by the largest vote ever previously 
t^ast. The population of the district had been depleted by the war, 
and if all the voters left in it who did not vote had voted for contest- 
ant contestee would still have been elected. There were occasional 
irregularities, but contestee was plainly the choice of a majority of 
the people, and ought to retain his seat. 

Mr. Voorhees tiled a report (not given in 1 Bartlett) contending that 
the election was void, because held under mai*tial law, and because 
the orders and policy of the military authorities were such as to intimi- 
date persons from voting for contestant. 

Auy election for a civil oflice held under marticU lau\ where the qualifications of 
voters are prescribed by military officers, is not such an election as the founders of 
this Cjovernment intended should be held under the Constitution which they framed, 
and should be declared void in all cases by the Congress of the nation. Such an 
electicjn is the one now in question. 

After a brief debate the House passed the resolution declaring the 
sitting member entitled to his seat by a vote of 96 to 26. 

[1 Bart., 550-555, and Report No. 70, first session Thirty -eighth 
Congress, part 2.] 

(10) Todd vs. Jayne. 

Prima Jucie right to the seat. (Jontestam.t admitted. Fraxid ; irreg- 
vlarlties; illegal votes. Majority report for contestant; minjority 
report for contestee. Contestant seated. 

Majority report by Mr. Dawes; minority report by Mr. Scofield. 
At the beginning of the session both contestant and contestee pre- 
sented themselves and claimed the right to be sworn in. The question 

H. Doc. 510 13 
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was referred to the Committee on Elections, who reported in favor of 
Mr. Jayne. Mr. Jayne presented a certificate of election, sig'ned by 
himself as governor, a certificate of election from the present governor, 
and the proclamation of the secretary' and acting governor, showing 
that he was elected ai'cording to the official canvass. Mr. Todd pre- 
sented a certificate from the same sec^retaiy and acting governor, stat- 
ing that subsequent to the time fixed by law for the official canvass 
another return had been received, giving Mr. Todd a larger majority 
than the majority of Mr. Ja^Mie on the official canvass. The commit- 
tee found that the secretary had no legal authority to issue this certifi- 
cate, and it had no more weight than the statinnentof a private person. 
But, taking it as true, it showed that the prima facie right, under the 
law and the official canvass, belonged to Mr. Jayne. Whether the 
votes in question were actually cast and correctly returned was a ques- 
tion to be considered when the case was heard on the merits. 

On the merits of the case the committee reported for contestant. 
On the face of the returns contestee had a majority of 16 votes. This 
did not include the votes of two counties rejectecl by the Territorial 
canvassers and the county whose returns were delayed. Contestant 
claimed that the votes of two of these three counties should be counted, 
and that illegal votes cast in vaiious counties should lie deducted. 
Contestee made counter charges of illegal voting, and asked that one 
of the counties not counted be (counted and the others rejected. 

Technical objections were raised by both sides. The conunittee 
excluded a deposition taken by contestee a month after the expii-ation 
of the legal time before a judge in the District of Columbia instead of 
before an officer resident of the Territory. Contestee objected to the 
notice of contest, because it was sei'ved before the result had been pro- 
claimed. The committee were — 

of opinion that thin was a defect which the sitting Dele^te t^ould waive, and that 
by answering after the result had been proclaimed, and within the time when a new 
notice of contest could have been served, without availing himself of the objection, 
and proceeding to take the testimony, he had waived the right to object to it at the 
hearing. 

The testimony of contestant was taken before two justices of the 
peace. The law of 1851 permitted it to be taken before justices of the 
peace only when no other officer named in the law was a resident of 
the Territory. Contestant claimed that the only other officers in the 
Territory included in the law were the chief justice and associate 

I'ustice of the Territory, and that as their families were domicile<l in 
owa, and they only went into the Territory to hold court, they were 
not residents of the Territory. 

The committee were of opinion that the two justices of the |)eac»e, residents of the 
Territory, were competent to take the depositions. 

The committee rejected 9 votes cast by a surveying party only 
temporarily in the Territory. They also deducted the votes of one 
precinct whose whole vote was evidently tainted wnth fraud. The 
poll was opened the night before the election, at a diflferent place from 
that required by law, and a large number of illegal votes received. 
The next day, at the legal place, other votes were received and put 
into the same box unopened. Names were added to the poll ILst to 
make up for the extra ballots, and there were other incucations of 
fiaud. 

Another county was attacked })ecause the votes of many Iowa soldiei's 
and a number of halfbrced Indians were received. From the evidence 
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it was possible to tell the largest numl)er of votes that could have U»en 
enst by these pei-sons, and they were eliminated and the rest counted. 
Another county was not counted by the official canvassers nor by the 
committee. A party friend of contestant, who had been appointed 
judge, but was refused permission to act, requested voUns to vote 
open tickets, and his friends did so, and he took their names. The 
judges adjourned for dinner, taking the box with them. When the 
box was opened in the evening there were more ballots than voters 
had voted, but less for Mr. ToSd than had voted open tickets for him. 
There was a general fracas when this was disi^overed, and the ballots 
never were tinally canvassed. 

The only other disputed point was the vote of Kittson County, which 
was returned to the secretary of th^ Territory a few days late. The 
committee did not think this ought to prevent it being counted, if it 
was otherwise correct. Contestee claimed that the vote was fraudu- 
lent and fictitious, but his only evidence was the deposition taken in 
Washington, which had been excluded by the committee. It was also 
objected to on the ground that the precinct was in the Indian countrv. 
But the committee neld that the only Indian lands excluded from the 
limits of the Territory bv the organic act were such as were held 
under certain treaties. This was not such land, and the votes not 
having been proved to be otherwise illegal, should be counted. This 
would give a maiorit}* to contestant, and the committee recommended 
that he l>e seated. 

Mr. Scofield and Mr. Upson presented a minority reiK)rt sustaining 
the right of the sitting member. They rested the case on Kittson 
County. If evidence not strictly within the law of 1851 was to be 
excluded, the law should l>e immrtiall^' applied, which would exclude 
all of contestant's testimony. The chief justice of the Territory was 
required by law to be a resident of the Territory, and he was actually 
in the Territory during part of the time that the testimony was being 
taken, and issued subpcenas for contestant, who acknowledged him in 
his notices to be a resident of the Territory. So long as he was a res- 
ident, testimony could not be taken before jiLstices of the pi»ace under 
the law. If contestee was to be held to have waived his objection to 
the notice of contest, contestant must also l>e held to have waived all 
objections to the testimony in regard to Kittson County by l)eing pres- 
ent and cross-examining the witness (though under protest), and con- 
senting to an adjournment that the deposition might be completed. If 
this deposition were admitted it would show that the election in Kitt- 
son County was a fraudulent one. Unless this vote was counted, the 
case of contestant, according to the statements of the majority renort, 
could not be made out. After some debate the House adoptea the 
resolution declaring contestee not elected, by a vote 91 to 1, and that 
declaring contestant elected bv a vote of 64 to 81. 

[I Bart., 555-568, and on jyrlmafdcie case. Report No. 1, tirst session. 
Thirty -eighth Congress.] 

(11) Lindsay vs, Scott. 

Illegal votes; irregular Ule^, Report for contestee, Gantestee retauud 
the neat. 

Report by Mr. Upson. 

According to the i*etums, contestee had a majority of 489 votes. 
The election was contested on the ground that many disloyal persons 
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voted illegally for contestee and that in a nunil>er of precincts neither 
the election officers nor the voters took the oath of loyalty prescribed 
by the convention of the State. The committee held that the require- 
ment of this oath was in eflfect the requirement of loyalty as a qualifi- 
cation for voting, and while the election officers might possibly have 
no discretion to refuse the vote of a person who should take the oath 
falsely, the vote would be none the less an illegal one. 

In a number of precincts it appeared that this oath was ta'ken neither 
by the election officers nor the voters and the committee rejected the 
votes of these precincts. The laws of the State required that all bal- 
lots should be numbered and that no ballots not numbered should be 
counted. In three precincts the ballots were not numbered and the 
committee rejected the votes (but on this point they were not unani- 
mous, as they were on the others). The votes of two military' com- 
panies were objected to because given viva voce^ but the committee 
found on examination that this was permitted. Contestant also charged 
many individual dislo^'^al votes, but the committee found the evidence 
in regard to them insufficient. Making all the deductions required 
contestee still had a majoritv of 61 votes left, and the cx)mmittee 
recommended that he retain nis seat. The resolution presented was 
adopted without debate or division. 

[1 Bart., 569-674. J 

(12) Kline vh. Myers. 

Oppirrt unity to namnt refiiHvd in ahi<enc6 of eoldencc of profxtlfl^ 
fravd or error, Contestee retained the seat. 

Report by Mr. Scolield. 

Contestant conceded that he had not made out his case on the evi- 
dence presented, but showed that he had made an unsuccessful effort 
to procure a recount of the ballots and applied for an order of the 
House to send for the boxes and recount the votes. 

The committee were of opinion that such an appHcation should he founde<l uj>on 
some proof sufficient at lea«t to raise a presumption of mistake, irrt»jrularity, or frau<l 
in the orij^inal count, and ought not Xo l)e granted upon the mere suggestion of j>oe- 
sible error. The contestant failed to furnish such proof. 

On the contmry, the election appeared to have been fair and the 
count careful. 

To axiopt the rule that ballot l>oxes should be opened upon the mere retjne)^ of the 
defeated candidate would occasion more fraud than it could possibly expose. 

The committee recommended resolutions declaring contestee elected. 
Mr. Dawes and Mr. Ganson dissented from the ruling of the commit- 
tee, but the resolutions were adopted without division. 

[1 Bart., 574, 575.] 

(13) Cakrkjan V.S, Thayeu. 

Recount refuned^ in ahsenee of evidence (fjrrobahle fraud or rrrf/r, 
or of legal ntejtH to procure it within the time. 

Report by Mr. Dawes. 

This was another case from Philadelphia in which a recount by 
order of the House was asked for. The mayor and recorder of Phil- 
adelphia had refused to obey a subp<ena duces tecum ^ issued by two 
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justices of the f)eaee at the instance of contestant. The committee 
refused to grant the application, on the grounds stated in Kline rn. 
MA'ers, and also because these two justices of the peace had no juris- 
diction to issue subpoenas in the case, and hence no legal steps had 
been taken to procure the recount within the sixty days. The act of 
1.S51 gave jurisdiction and authority to justices of the peace only in case 
none of the other officers mentioned in the act were resident in the dis- 
trict There were at least three such officers resident in this district. 
The contestant conceded that on the evidence already taken he had not 
made out his case, and the committee accordingly recommended resolu- 
tion declaring contestee elected. The resolutions were passed by the 
HoiLse without debate or division. 
[1 Bart., 576-577.] 

(14) Segar. 

State in rehellion; elect ion ////// m (mly a small part of dintrict. 
Claimant not admitted. 

Report bv Mr. Dawes. 

At the election in question about 1,667 votes were cast, of which 
Mr. Segar received about 1,300. He had a cei*titicate of election in 
due form, and asked to be sworn in and to occupy the se^t until some 
one else should appear showing a better title. 

But the committee were of opinion that they should inquire into and report the 
fact8 eonc*eminj? this election and their conclusion thereon. 

There were twenty counties in the district, and polls were opened 
in only four of them, containing about one-fourth of the voting popu- 
lation; the rest of the district being occupied by the rebel armies. 
Under the principles decided in previous cases, the committee held 
that this could not be considered an election. In all previous cases- 
It was recognized a« a rule that when the vote actually polled was such a minority 
of the whole vote that it could not be determined that the person selected hy that 
minority was the choice of the whole district, and the absent majority were not 
voluntarily staying away from the polls, but were kept away by force, then no such 
selection thus made could be treated a« an election. 

The resolution recommended was adopted, after a brief debate, by a 
vote of 94 to 23. 
[1 Bart, 577-579.1 

(15) Field. 

State Tiot redistricted. Election in nearly all of old district svp- 
premed hy military interference. Claimant not admitted. 

Report by Mr. Dawes. 

Mr. Field claimed to have been elected from the First district of 
Louisiana, but the State had not been redistricted under the new 
apportionment law, giving it five Representativ^es instead of four, and 
the First district, from which he claimed his seat, was the old First 
district. 

If, therefore, there was no other diflSculty in the way of giving effect to this alleged 
election, it could not be said to have been held in conformity with, but in contra- 
vention of, law. 

But the main objection to the election was that it was held in a very 
small part of the cfistrict. The district was composed of a part of the 
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city of New Orleans, and two small outside parishes. In the city of 
New Orleans, where nineteen-twentieths of the voters resided, the 
whole election was suppressed by orders of General Shepley, military 
governor. There was some evidence that 156 voters were cast in one 
of the outsicle parishes, and perhaps about as many were cast in the 
other; but in the city of New Orleans 10,000 voters were kept from 
the polls l)y soldiers acting under the orders of General Shepley. The 
committee could see no reason for this action on the part of the mili- 
tary governor, and stronglv condemned it, but it was effectual, and 
even if the fact that the district had no legal existence, and that the 
votes were informally returned to an unauthorized private committee, 
could be overlooked, the fact that the election was thus suppressed in 
nearly the whole district was fatal to its validit3% 

After a brief debate, the resolution recommended, refusing admis- 
sion to the claimant, was passed by a vote of 86 to 48. 

fl Bart., 580-583.] 

(16) BoNANzo, Field, and Mann. 

Reorganization of State government initiaied and partly directed Jjy 
military authority. Majority report fm\ and minority report against^ 
the admission of clahnaritH, No acti/m hy the House. 

Majority report by Mr. Dawes; minority report by Mr. Smithers. 

These cases involved the question of the recognition of the reorgan- 
ized State government of Louisiana. Full reports were made on the 
case of Bonanzo, and brief reports in the other two cases, calling 
attention to the fact that they were based on the same state of facts. 

An election had been held in Louisiana under the proclamation of 
the military governor, and members elected at it had been admitted 
to the Thirty -seventh Congress. No election had l)een held at the 
regular time for the election for the Thirtv -eighth Congress, but 
soon after that time Major-General Banks ha3 issued a proclamation 
inviting the loval people of the State to participate in the election of 
State officers. The State officers were elected, and afterwards, under 
the proclamation both of the civil and military authorities, delegates 
were elected to a convention to revise the constitution of the otate. 
This convention divided the State into live Congressional districts, 
and directed an election to be held for Representotives in Congreas. 
The validity of this election, the committee held, depended ''upon the 
effect whic& the House is disposed to ^ve to the efforts to reorganize 
a State government in Louisiana." The objection to these efforts 
was that they originated in no previous State or Federal law; but 
this was the result of necessity. ''The State was attempting to rise 
out of the ruin caused bv the ixyxwq A overthrow oi its laws.'" There 
were no State laws providing for such a contingency, and it was not 
within the power oi the United States to pass them. Their enat*t- 
inent was within the power reserved "to the States, respectively, or to 
thejK(pli\'^^ If this new government was the work of tne people, and 
was republican in form, it was entitled to recognition. The committee 
found from the (nidence in the case that the elections in question had 
})een participati^d in by a large majority of the loval people of the 
State, and that the loyal i)eople con.stituted a majority of all the peo- 
ple. They therefore recommended that the claimants be admitted 
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The minority were of the opinion that the election in question did 
not represtMit the free and vohmtarv action of the majority of the 
loyal p<H)ple of the State. The election was called by the proclama- 
tion of a militari^ ruler, and his orders were such as to amount to a 
practical command to the people to take part. The State was under 
martial law, a condition inconsistent with the free creation of a civil 

frovernment. As nearly as could be judged from available data, much 
ess than half of the loyal voters within the Union lines took part in 
the election, and a large part of the State was without the lines. It 
was in ev^idence that a large class of voters voluntarily remained away 
from the p)olls. In an ordinar3^ election, held under an existing law, 
they would have been held to have acquiesced in the result, but an 
election to organize a new government must be participated in by a 
majority of the people. The minority thought that the restoration of 
the unquestioned authority of the United States in Louisiana depended 
more on the prosecution of the war and the destruction of the seceding 
government than on the organization of impotent State governments, 
subservient to militarj' authority, and recommended that the claim- 
ants be not admitted. 

There was no action by the House. 

[1 Bart., 588-597; 2 Bart., 1-16.] 

(17) Jacks and Johnson. 

Election under jpromsional goi^einunent of Arkansas, Committee 
VHonnn^mded adimssion of claimants*. No avtu/n hy the House, 

Report by Mr. Dawes. 

The people of Arkansas had met in convention and amended the 
constitution of the State, and provided for a provisional government. 
The amended constitution and other acts of tne convention were rati- 
fied by a large and substantially unanimous vote. It was apparent that 
a large portion of the people of the State had always been loyal, and 
at lea«t 10,000 volunteer soldiers had been furnished for the Union 
army. At the election for members of Congress a very full vote was 
cast, and both claimants were elected by very large majorities. Under 
the principles laid down in the case of Bonanzo, the committee thought 
the claimants ought to be admitted, and recommended resolutions to 
that eflfect. 

There was no action by the House. 

[1 Bart., 597-604; 2 Bart., 17-24:.] 



Digitized by VjOOQIC 



200 DIGEST OF CONTESTED ELECTION CASES. 



THIBTY-NIHTH CONOBESS, 1865-1867. 

Cmninitt^e on Elect iorn^. 

Mr. Dawes, Massachusetts, Mr. Paine, Wisconsin, 

ScoFiELD, Pennsylvania, Shellabarger, Ohio, 

Baxter, Vermont, McClurg, Missouri, 

Upson, Michigan, Radford, New York, 

Mr. Marshall, Illinois. 

Mr. Paine re.siffned his place at the commencement of the second 
session, and Mr. Poland, of Vermont, took his place. 

Cases, 

(1) Augastus C. Baldwin vs, Rowland E. Trowbridge, Michigan, 

(2) Henry D. Washburn vs, Daniel W. Voorhees, Indiana, 

(3) William E. Dodge vs, James Brooks, New York, 
(4^ Charles Follett vs, Columbus Delano, Ok'uK 

(6) S. H. Boyd vs, John R. Kelso, Missouri. 

(6) Smith Fuller vs, John L. Dawson, Pennsyh^ania, 

(7) William H. Koontz vs, Alexander H. Coffroth (two casei?), 
Pennsylvania , 

(8) Dorsey B. Thomas vs, Samuel M. Arnell, Tenn^Asee, 

(1) Baldwin vs, Trowbridge. 

Right of St/tte legislature to fix place ofeJcctions< in violation of State 
constitution. Majority revortfor contestee; minority report far ^v>?/- 
testant, Contestee retauixed the seat. 

Majority report by Mr. Scofield; minority report by Mr. Marshall. 

Contestee had a majority of all the votes cast, but contestant had a 
majority of the votes cast inside the State. The State constitution 
prohibited the elector from voting outside of the township or ward in 
which he resided, but the legislature had passed a law permitting sol- 
diers to vote outside of the State, wherever their regiments might be 
encamped. A large number of such votes were cast, and the majority 
of Mr. Trowbridge depended on them. The supreme court of Michi- 
gan had held that the provision permitting these votes to be cast out- 
side the State was in conflict with the Constitution, and the connnitt^e 
agreed with the court, but held that in case of such conflict the power 
OT the legislature was paramount. The power to fix the times and 
places of elections was conferred, by the terms of the Constitution, on 
the legislatures of the States. The fact that each of the colonies, at 
the time of the adoption of the Constitution, had a legislature similar 
to the legislatures of the present States, and that throughout the Con- 
stitution the word '•'legislature" was consistently used to designate 
this assembh% and was carefullv distinguished from the word *•* con- 
vention," which was also used with a definite meaning, showed that by 
the word ''legislature" the Constitution meant "tne legislature eo 
nomine, as known in the political history of the country." The power 
to act at all in the premises was derived from the Constitution, and 
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not from any previously existing power, and if it was ronf erred upon 
the legislature by the Constitution, a constitutional convention could 
not exercise it, or inhibit the legislature from exercising it. 

Even if the constitutional convention was to be considered as a con- 
structive legislature, it could only be held to possess this |K>wer by 
virtue of its chanu'ter as a legislature, and its enactments on the sub- 
ject could only have the force of legislation, which subsequent legisla- 
tion could supersede. 

The law having been passed by the legislature and not being in con- 
flict with the Constitution or laws of the United States, was valid, and 
contestee, having been elected by the votes received in accoi'dance with 
it, was entitled to his seat. 

Mr. Marshall in a report signed only by himself dissented from the 
opinion of the committee. The legislative assembly of limited powers, 
known as the *' general assembly," or by various other names in the 
different States, did not exhaust the legislative power of the State. 

The ** legislature" of a State, in ita fullest and broadest sense, signifies that body 
in which all the legislative powers of a State reside, and that body is the people 
themselves who exercise the elective franchise. 

The secondary or subordinate legislature — 

is the creature of the organic laws of the State, owes its existence to it, and can 
rightly do nothing in contravention of its provisions. If, then, this section of the 
Federal Constitution can be construed to reier to this secondary or subordinate legis- 
lative body of a State, it must be held to mean that the time, place, and manner for 
holding elections for Representatives shall be prescribed in each State b}^ the legis- 
latu-^ thereof, such legislature acting in subordination and in confonnity to that 
Clonic law to which it owes its own existence. 

Mr. Marshall held that the cases of Shiel vs. Thayer (Thirty -seventh 
Congrews^ and Farlee vs. Runk (Twenty-ninth Congress) had already 
decided tne question according to his interpretation. But admitting 
the interpretation of the committee, the law in question was not a law 
to fix the places of holding elections. If the legislature had passed a 
law that any citizen of the State might vote at any place wnere he 
happened to be on the day of election, it would not be a law fixing the 
pla<*e of elections. This was practicall}' that law as applied to a cer- 
tain class of citizens; and in any case it was doubtful if the legislature 
of a State could fix a place for holding elections outside the limits of 
the State. If the legislature had this power, so had Congress, and it 
mi^ht pass a law requiring all the citizens of Michigan to vote in 
Chicago. 

The resolution presented by the committee declaring contestee 
elected was passed oy a vote of -108 to 30. 

[2 Ifert., 46-54.] 

(2) Washbukn vs, Voorhees. 

Ballot'hox stuMng. Majority report fm* amtestatd; wmoriiy rrjyort 
for eoidestee. Contestant seatea. 

Majority report by Mr. Dawes; minority report b}' Mr. Marshall. 

The testimony in this case was all taken before the mayor of Terre 
Haute; but it was not taken in the city of Terre Haute, but in a num- 
ber of small towns in the same county. Under the laws of Indiana the 
mayor was only empowered to administer oaths in the city of which 
he was mayor, and contestee moved to exclude the testimony in this 
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case on the ground that it was taken before an unauthorized officer. 
But the committee held that the right of the mayor to take testimony 
in this case was not derived from the laws of Indiana, but from the 
United States statute of 1851. Until 1861 the laws of Indiana had not 
empowered all mayors to administer oaths, even in their own towns, 
and yet since 1851 they had been authorized by name in the Ihiitcd 
States statute to take testimony in contested elex^tion cases. 

All the testimony in the case was taken by contestant, contestee 
neither offering any testimony of his own nor attending to cross- 
examine the witnesses examined by contestant.* A large numl)er of 
charges were made by contestant, but the only ones relied on were 
fraud and ballot-box stuffing in four precincts. In each of these pre- 
cincts a number of voters considerably in excess of the number 
returned as voting for Mr. Washburn were called and testified that 
they voted for him. The votes of a few voters who could not he 
found were proved by others, but the number themselves testifying 
was in each case larger than the returned number. In two of the 
precincts there was in addition proof of actual fraud. In both these 
cases all the election oflScers were partisans of contestee. In one pre- 
cinct the judges after counting 15 or 20 votes adjourned for supper, 
putting the 15 or 20 strung baUots on top of the uncounted ballots and 
locking the Ik)x. The box was left in the room where the election had 
been held, unprotected except by the lock. On the return of the 
judges the key belonging to the box would not unlock it, but it was 
unlocked by another key in the possession of one of the judges. The 
string of counted ballots was not visible, but after some time it wa.s 
found in the bottom of the box under the uncounted ballots. The 
judges of election issued a public card the next day acknowledging 
that fraud was probably perpetrated, but insisting that it was without 
their knowledge. There were counted for contestant 143 votes, but 
170 voters were proved, all but 6 by their own testimony, to have 
voted for him. ' The committee held that the return wa^^ so tainted 
with fraud that the truth could not be deduced from it and that it 
must be rejected. But the rejection of the return did not necessarily 
leave the votes actually cast uncounted. The 170 votes proved outside 
the return were counted for Mr. Washburn. 

At the other precinct where there was direct proof of fraud 108 
persons were shown to have voted for contestant, while only 88 were 
returned. The election oflBcers. all took dinner with the inspector, who 
put the ballot box into a closed bedroom. After dinner he went 
into this bedroom and remained for fifteen minutes. The next day 
the servant girl found that she could not open the door leading from 
this bedroom to another, and, looking for the cause, found that a tack 
had been removed from the carpet and a large number of Republican 
ti<»kets put under it. The committee rejected this return and counted 
the 108 votes proved outside the return. 

The proof of fraud in the other two precincts consisted chiefly of the 
discrepancy^ between the vote proved and the vote returned, though 
there were other suspicious circumstances. In one precinct t£e 
returned vote for contestant was 58, the proved vote 91; in the other 
ca.se the returned vote was 24, the proved vote 36. In these two pre- 
cincts the committee preferred not to reject the whole return, espe- 

* What the reason for this was does not api)ear from either report. 
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cially as the result would not be aflfected either way, but counted for 
eont(*stant the 38 and 12 votes proved in excess of the returns. Making 
these v'orreetions, contestant would have a majority of 225 votes, and 
the i'ommittee recommended that he lie seated. 

The minority (Mr. Marshall and Mr. Radford) held that the charges 
had not been sustained. There was evidence tending to show that more 
votes were cast for Mr. Washburn than were returned for him, but if 
all the votes proved by the testimony of others than the voter, or by 
the testimony of voters who could not read and might have l)een imposed 
upon, were disregarded, nearly all the excess would disappear. But 
even taking the evidence as true, it merely showed that contestant was 
entitled to 75 additional votes, which could bi» given to him without 
affecting the result. The precincts where the additional votes were 
claimed were always strong Democratic districts, and contestant was 
returned as receiving about the usual Kepublican vote in them. No 
sane man could believe that he actually received a majority of the votes 
in them, and unless he did he could not have received a majority of 
the votes in the district. The minority report quoted all the evidence 
hj which fraud was sought to be shown, and held that it was insuffi- 
cient. All the circumstances stated in the majority report could be 
explained in a way consistent with the innocence of the election officers. 
The l>allot l)ox where the strung tickets were found under the others 
might have been shaken by someone without l>eing opened. The 
inspector who went into the room alone with the ballot l)ox was its 
lawful custodian and had a right to go there. He might have gone 
to change his clothes or write a letter. The girl who found the ticket** 
under the carpet signed her testimony with her mark, and did not 
explain how she knew they were '*" Republican tickets,'' or whether 
thev had on them the name of contestant. 

The minority sustained the objection to the testimony taken before 
the mayor, but did not press the point. They concluded bv sjxying 
that if the report of the majority was sustained the case would ^^ de- 
ser\'e to stand out in history solitary and alone, and occupy a place to 
itself and above all others on the grand roll of partisan outrage and 
injustice." 

The resolutions recommended by the majority, giving the seat to 
contestant, were adopted by a vote of 87 to 36. 

[2 liart., 54-78.] 

(3) Dodge vm. Brooks. 

Fnnid, Majority report for v<nit*xtant; nuKorlfy report for von- 
ttatfr. VontrHUint Heated, ' 

Majority report by Mr. Dawes; minority report by Mr. Marshall. 

According to the returns contestee had a plurality of 148 votes. 
Many long and ^mewhat vague charges were made by both parties, 
but the charges relied on by contestant were charges of irregularities 
and of fraudulent registration and the reception of fraudulent votes 
in four precincts. The district was entirely comprised within the city 
of New York, and the precincts where fraud was charged were pre- 
cincts bordering on the East River, filled with tenement houses and 
shanties. Two of the four precincts where fraud was (*harged were 
rejected by the committee — the Fifteenth district of the Eighteenth 
Ward, known as "Mackerelville," a t«»neuient-house district liordering 
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on the river, and the Seventh district of the Twenty -first Ward, known 
as ** Dutch Hill," a stony elevation covered with temporary shanties, 
built on ground not owned or rented by the occupants. 

Especially in such precincts as these, where the detection of illegal 
voting would be diffifcult even when the laws were strictly obsen-ed, 
was it necessaiy that the rigid registration laws should l)e fully carried 
out. But in the first of these districts nearly all the provisions of the 
law were violated. The district was a new one, divided off from the 
old Twelfth district since the last election. The place for holding- 
the election was not designated until two days before the election, and 
the voters, and even the election officers, had difficulty in finding it 
on the day of election. The registering officei*s were not residents of 
the district, as required, and did not hold their meetings during all the 
legal time, and, of course, not in the legal place, as that had not yet 
been designated. One of the three registering officers did not attend 
at all and the other two were not regular in their attendance, leaving 
most of the registering to be done by an unsworn acting clerk, brother 
of the regularly appointed clerk. Many names were put down in an 
old account book oy the keeper of the saloon where the registering* 
officers met, and afterwards copied on the registry, partly by himself. 
No adequate precautions were taken to limit the registration to the 
legal voters. The result was that at the election this district polled 
nearly as large a vote as had ever been polled in the whole of tne old 
Twelfth district, from which it was cut off. No new houses had been 
built, and there was no known increase of population. 

The committee were — 

of the opinion that there was no registry at this district; that neither of the per- 
sons appointed as registers was competent to hold the office; that the man acting as 
clerk acted without authority; that the mode of making up the registry itself wa« a 
fraud upon the registry law and in no manner a compliance with its jDrovisions; that 
the use of such registry at the polls as a guide to the inspectors of election contributed 
directly to the polling of fraudulent votes; and that the large and unaccounted-for 
increase of votes at this poll is directly attributed to these departures from and vio- 
lations of plain provisions of law, and that to accept the result of such im)11 so taken 
and so counted as the true account of legal votes only is to sanction niont inexcusable 
violations of important provisions of law, essential to the purity of the Imllot box. 

The committee therefore excluded the vote of this poll. 

The charges against the other precinct were of much the same 
character. It was a '"shanty" or '*• squatter" district, and there could 
have been no increase in its population without an increase in the 
houses, but there had been a decrease of houses. The vote, however, 
increased 100 per cent. The houses not being arranged in streets or 
numbered, it was almost impossible to detect illegal voting, but con- 
testant introduced the testimony of a skilled man who had spent six 
weeks hunting through the district and was unable to find anyone to 
correspond to li)9 of the names on the poll list. One of the officers 
of election testified in detail to the methods of fraudulent registration 
and voting adopted by himself and the other officers. The testimony 
was corroborated on most material points by two other witnesses, and 
not denied in the main by another officer of election who te^stitied. 
From all the testimony it was clear that at least 116 fraudulent votes 
were cast, but it was impossible to tell for whom more than 30 of 
them were cast. These were cast for contestee. The rest of the poll 
must either be retained with these fraudulent votes, one-fourth of the 
whole number, included in it, or the whole poll must be rejected. 



Digitized by VjOOQIC 



THIRTY-NINTH CONGRESS. 205 

The committee thought the latter course the more just, but if only the 
30 votes were rejected the result would be the same. 

In the Thirteenth district, Eighteenth Ward, there was testimony 
to similar frauds; but as about an equal number of witnesses testified 
to the contrary, the committee did not find the proof suflicient to 
rejei-t the poll/ In the Third district, Twenty- first Ward, there were 
great irregularities, and contestant claimed to have proved that more 
votes were cast for him than were returned. But 13 of these votes 
wei'e only proved by statements made by the voters to witnesses long 
after the election, and disregarding these only a small excess remainetl. 

The conmiittee recommended the seating of contestant. 

The minoritv held that contestant's case was not sustained by the 
evidence, and that, on the contrary, if he were the sitting member he 
would have to be unseated for bril)ery. The specifications of the 
notice of contest were very vague and general, and not such as con- 
testee ought to be called upon to meet. The testimony was of an 
entirely inconclusive sort. The fact of increase in the vote of some of 
the wards might be contrasted with a still greater increavse in the vote 
of wards givmg large majorities for contestant. The minority cited 
fi-om the evidence very fully to show that it did not sustain the state- 
ments and inferences of the majority report. 

The contestant was a man of immense wealth, and had himself spent 
$6,000 in election expenses, while the contributions of his friends 
increased the expenditure to $15,000. The expenditure of such 
immense sums was a menace to elections, and ought to be rebuked. 
But if the polls rejected by the majority were to be rejected there was 
another poll where the election officers left the ballots unprotected for 
some time when the count was only half completed. There was better 
reason for rejecting this poll than the others, and if all three were 
rejected they would about balance each other. 

The House passed the resolutions seating contestant by a vote of 
7() to 53. 

12 Bart., 78-110]. 

(4) FOLLETT Vfi. DeLANO. 

Sennce of notice of content proved hy ex parte affidavit. Irregidari- 
ties in poll books. Report fo^r contestee. VonteM<*e retained the seat. 

Report by Mr. Dawes. 

Contestee did not reply to the notice of contest, and denied that it 
had been regularly sei^ved. The only proof that it had been served at 
all was an ex parte affidavit appended to it. The committee held that 
while in ordinary cases the sitting member in his answer admits the 
service of the notice, yet when he does not answer or admit it the fact 
of service ought to be proved by deposition and not by affidavit. The 
affidavit stated that the notice was served by leaving it at the house of 
contestee, but contestee insisted that under the act of 1851, requiring 
that contestant should ''^give notice in writing," he was entitled to per- 
sonal service, and the committee sustained him in this. Another affi- 
davit stated that contestee was given notice on January 5, but contestee 
contended that this was too late. The law of Ohio providec* that the 
result must be declared '* within ten days after the first day of Decem- 
ber," but there was no way provided by statute by which anyone could 
ascertain on what day within this limit the determination was made. 
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The committee held that under this law the thirty days within which 
notice must he served commenced to run on December 10, unless 
knowledge of a determination on an earlier day was brought home to 
contestant. Hence if the service on January 5 were properly proved 
it would be within the time. The contestant claimed that the sitting 
member, bj'^ not answering the notice of contest, must be taken to have 
confessed the truth of the allegations. But the committee held that 
however fair this might be, if contestant and contestee were the only 
parties interested in the case, the right of the majority of the people 
to representation ought not to be compromised in this way. 

The committee are of opinion that the House whould require pr(M)f that the sitting 
member hai< not, and that the contestant has, a majority of the legal votes before 
unseating the one and admitting the other, however the sitting member may have 
seen fit to I'onduct his own case in a contest. 

But the committee chose to examine into the merits of the case 
without relying on these technical points of pleading. The allegations 
relied on by contestant were that the poll books fonning part of the 
returns of certain ''soldier votes" were defective in form and sub- 
stan(»e. It appeared that some of these poll books were not signed and 
certified; one of them did not contain the oath, and one of them did 
not show when or where the election was held. But the committee 
found that under the law the result was to be declared from the tally 
sheets and not from the poll books, and that the tally sheets were 
required to ai'companj^ the poll books, and to contain the same signa- 
tures and certificates as the poll books should contain. In the absence 
of proof to the contrary the committee presumed that the tally sheets 
had been returned correctly and in due form. This presumption was 
not rebutted by showing irregularities in the poll books, for the law 
did not require the tally sheets to be corroborated by the poll books; 
they were of themselves a sufficient basis for the return. There being, 
then, no evidence overthrowing the privia faeie correctness of the 
returns, by which contestee had a majority of 239 votes, the committee 
recommended that he retain his seat. 

The resolution presented by the committee was passed without 
division. 

[2 Bart, 113-121.] 

(5) Boyd vv. Kelso. 

Irr'egularlties, Report far cmitestee. Contestee Tetai/ned the neaU 

Report by Mr. Upson. 

There were two notices of contest. The first was va^e and indefi- 
nite, but as the contestee had not objected to it in his answer, the 
committee considered it. The se<*ond was not served within the time 
required by law, and there was no proof except the certificate of a 
deputy sheriff that it was served at all. The committee did not con- 
sider this notice or the testimony offered under it, but said that a 
casual examination of its contents indicated that it would not affect 
the result. The contestant introduced abstracts of votes from the 
various counties of the district, and also an abstract from the secretary 
of state, giving the votes, except certain returns which had been 
rejected for informality. One of the county certificates seemed to be 
made up of votes from two counties, though it was only certified bv 
the clerk of one. It was claimed that this vote ought to be rejected, 
but it is not clear what the committee did with it. The testimony in 
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regard to the various irregularities alleged was very unsatisfactory. 
A few votes were testified to have been cast bv soldiei-s or by non- 
residents of the precincts, but there was no evidence that the soldiei's 
were not legal voters, and nonresidents of the precinct might vote in 
Missouri under some circumstances. Some of tne poll books appeared 
like poll books of a vha voce election, but from the testimony of other 
witnesses it would seem that ballots were used. One military poll 
lKK>k was in the form for an election by ballot, but soldiers could vote 
eithier mva voce or by ballot, so this was immaterial. The evidence 
presented by contestant did not satisfactorily show what votes were 
counted for either party on the final canvass, and he had not shown 
anything to overcome the prima facie right of contestee. 

The resolution declaring the sitting member entitled to the seat was 
passed without division. 

[2 Bart, 121-126.] 

(6) Fuller va. Dawson. 

Irregularities. Report for contestee, Contestee retained the seat. 

Report by Mr. Paine. 

According to the returns as canvassed, contestee had a majority of 
125 votes. Contestant alleged that various military returns, giving 
him an aggregate majority of 141 votes, were wrongfully excluded 
from the canvass, and that certain military returns giving majorities 
for contestee ought not to have been included in the canvass. Con- 
testee objected that the notice of contest had never been legallv served 
on him, and that it was vague and indefinite, and that much of the 
testimony introduced did not properly come within the specifications. 
He also insisted that there was no evidence that the returns alleged to 
have been wrongly counted for him were really counted at all. The 
committee examined the evidence without reference to these points, 
and as the conclusion thus reached was favorable to contestee, it was 
then not necessary to decide them. 

A detailed examination of the evidence in regard to the military 
returns alleg^ed to have been rejected showed that some of them were 
prof>erly rejected, and that the vote claimed by contestant must be 
corrected in other instances, so that the total majority received by him 
in the precincts that might properly be counted was only 104. This 
would leave contestee still a majority of 21 votes, which could not be 
reduced below 16 votes by the construction most favorable to contest- 
ant of the evidence against returns giving a majority for contestee. 
The committee therefore recommended a resolution declaring contestee 
entitled to his seat, which was passed without division. 

[2 Bart., 126-138.] 

(7) KOONTZ VS, COFFROTIL 

Prima fa^yie case, Confjicting retxvrns; some retunis not counted. 
Seat given to contestee, (Gascon merits, Irregid<irities in returns and 
^ illegal votes. Contestant seated. 

Majority ve^YionjrtHma facie case by Mr. Upson; minority report 
by Mr. Paine. 

Report on case on merits by Mr. McClurg. 

The governor of Pennsylvania, in his proclamation declaring who 
were elected to represent the State in Congress, refused to declare 
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either claimant from this district elected. The House passed a resolu- 
tion referring the papers to the Committee on Elections, with instruc- 
tions to report ''' wnich of the rival claimants to the vacant seat from 
that district has ih^ jrrima facie right thereto, reserving to the other 
party the privilege of contesting the cAse upon the merits."" Acting 
under this resolution the majority of the committee reported in favor 
of Mr. Coffroth^ and the minority in favor of Mr. Koontz. 

Each of the claimants presented what purported to be a certificate 
of the return judges, showing that he had received a majority of the 
votes, and declanng him elected. The certificate of Mr. Coffroth was 
signed by four return judges, representing four of the five counties; 
that of Mr. Koontz was signed by five persons, representing the five 
counties, but it was conceded f hat only two of the persons signing this 
certificate were regiilarly appointed return judges, and one of these 
also signed the certificate of Mr. Coffroth. This condition of affairs 
came about from the following facts: When the return judges of the 
different counties assembled to count the votes, the majority of the 
judges in three of the counties rejected certain military returns as 
irregular, and made out statements of the votes not including these 
returns. They appointed return judges to represent the county and 
take the statement of the votes to the meeting of the district board of 
return judges, and these return judges, with the return judge from 
another county, were the ones wno met and canvassed the votes and 
gave the ceititicate to Mr. Coffroth. The minority of the return 
judges of these three counties each selected one of their number, and 
made out statements of the votes as counted by them. These three 
minority return judges assembled, and were joined by the return judge 
of Somerset County, who refused to sign the certificate made by the 
majority return judges. The Fulton County return judge signed both 
certificates. 

It being admitted that the certificate showing the election of Mr. 
Coffroth was signed by four out of the five return judges duly 
appointed, while the majority of those signing the other certificate 
were aduiitted to be without legal title, the committee found it "' diffi- 
cult to explain why this return, thus made and certified by these 
return judges, does not show ^pr'una facie right in Mr. Coffroth to 
the seat in question." But it was claimed that this return showed on 
its face that the vote of Somerset County was not included in it. The 
committee did not think that the voluntary refusal of the return judge 
of this county to take part in the oflicial canvass ought to put Mr. 
Koontz in a better position than he would have held if the judge had 
done his duty. The vote of Somerset County was undisputed, and if 
it v/as added to the votes of the other counties, as certified by the legal 
return judges, Mr. Coffroth would still have a majority of 93 votes on 
the official returns of the whole district; or, if the return of the dis- 
trict board of return judges was to be gone behind, the sejiarate 
county returns might be taken. Those returns made by a minority of 
the return judges in the counties certainly had no authorit\' in law. 
Taking the returns made by the majority of the return judges where 
there was a dispute and the undisputed returns of the other counties, 
Mr. Coffroth had a majority of 8S votes in the district. It was claimed 
by Mr. Koontz that all the return judges of a county present at a 
meeting must sign the return, but the committee agreed with the 
attorney -gene lal of the St^ite in holding that a majority could act. 
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The committee did not see how on a priitui facie case they could go 
behind the county returns; but if they should go behind these returns 
they were of the opinion that most of the militery returns complained 
of as improperly rejected appeared, so far as could be judged from the 
papers before the committee, to be properly rejected. Several of the 
returns returned an aggregate of votes cast considerably in excess of 
the number of names on uie ppll book. In some of the other cases 
the law in regard to certifying the poll book and the oath was entirely 
neglected. In one case two companies appeared to have voted at the 
same poll, though the law required a separate poll to be opened for 
each company. 

The committee reported resolutions declaring Mr. Coffroth entitled 
to be sworn in and providing a manner in which Mr. Koontz should 
contest the seat. 

The minority held that neither party had such B,wiraa facie title to 
the seat as would have justified the Clerk of the House in putting his 
name on the roll, but that Mr. Koontz had the sort of prima facie 
right that must have been contemplated by the House in the resolu- 
tion referring the case. The returns of the two rival district boards 
of retairn judges were, on their faces, equally entitled to credit, but 
they were negatived by each other and by the proclamation of the gov- 
ernor refusing to recognize either. The county returns were not in 
any sense such official papers as could be relied upon. The^ were only 
to be taken by the return judges of each county to the district meeting, 
and after their use there there was not even a provision for their cus- 
tody by any officer. The minority returns in the disputed counties 
would in any case be of no eflfect, and the majority returns were of 
doubtful autnority under the law. It would be a safer rule in such 
cases to allow a dishonest minority temporarily to deprive a duly- 
elected member of his rights than to allow a dishonest majority to give 
the seat to one not elected. Going to the question of the propriety 
of the rejection of the military returns compmined of, it appear€Ki from 
the law that the ret/urns were something separate and distinct from the 
poll books and tally sheets, and that the return judges were to base 
their canvass on the returns, and to count all intelli^ble returns, with- 
out regard to irregularities. Most of the irregularities complained of 
were in the poll books, and not in the returns at all. Where the signa- 
tures or certification of the oath on the poll books were deficient, the de- 
ficiency did not exist in most cases on all the papers. Where there was 
an excess of votes over names on the poll books it arose from the fact 
that votes would be received from more than one county, while the poll 
book returned would represent the votes of only the county to which 
it wasr returned. As there was no proof that the extra votes might not 
also have been counted in the county to which they belonged, the 
minority in each case deducted the excess from Mr. Koontz and counted 
the rest of the votes. In the case where members of two companies 
appeared to have voted together there was no proof that they might 
not have been merely detachments from the two companies, separated 
from the organized companies, in which case the votes would be legally 
cast together. 

Counting all the rejected votes, except as above indicated, a majority 
was shown for Mr. Koontz, and the minority recommended that he be 
sworn in. 

The House agreed with the majority, and Mr. Coffroth was sworn in. 

H. Doc. 510 14 
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After further testimon\^ had been taken the C4ise came before the 
committee on the merits, contestant alleging that the rejected military 
returns ought to have been counted, and also that illegal votes were 
cast for contestee, and contestee alleging that most of the returns were 
properly rejected, and also that certain returns counted for contestant 
ougnt to have been rejected. 

The facts in regard to the rejected returns were more fully devel- 
oped by the testimony taken, and the committee counted most of the 
returns where there was an excess of votes over the names on the poll 
books. The discrepancy arose from returning all the votes cast in 
one statement while transmitting the poll books to different counties. 
When duplicate statements of votes were also sent the committee made 
allowance for votes that would thus be counted twice; where only one 
statement of votes was sent the committee counted it. The defect in 
the returns in which the oath was not properly certified on the poll 
book was in each case cured by testimony that the judges were actually 
sworn. In one case they were sworn by an officer not authorized to 
administer oaths, but the committee held that having taken the oath 
in good faith they were officers de facto ^ whose acts were valid until 
shown to be false or fraudulent. The case where the two military 
companies voted together turned out to be a case of two separately 
organized companies voting at the same poll in violation of the law, 
and a majority of the committee favored rejecting this return. A 
minority favored counting it on the ground that the election was fair 
and the votes legal, but a decision of this point either waj^ would not 
affect the result. If this vote was counted, the majority of Mr. 
Koontz would be 71; if it was not counted, his majority would be 40. 

Contestee asked that certain returns be rejected, but there was in 
some cases no evidence, and in other cases no sufficient evidence that 
they had been included in the original count. Certified copies of some 
of the papers in evidence were very irregular, omitting the signatures 
of the officers or the certification of the oath, or being otherwise imper- 
fect, but the certificate of the prothonotary to the copies was so worded 
that the copies might be garbled or imperfect copies without conflict- 
ing with the terms of the certificate. The committee rejected none of 
these returns. Contestee objected to one poll on the ground of mili- 
tary interference. There were some soldiers at the polls, but so far 
as appeared they were legal voters and had a right to oe there. Their 
arms were stacked at a distance. There were some persons who did 
not vote on account of the presence of the soldiers who were known 
Democrats, and who, it was claimed, would hence have voted for con- 
testee, but they were deserters who had been hiding from arrest, and 
they did not show themselves at the polls for fear of being arrcvsted 
as deserters. 

A few votes of paupers and students were attacked as illegal, hut 
there was no proof that the paupers in one county poor-house, who 
were nonresidents, had had their votes counted, and there was nothing 
against the other paupers except that thev were piupers, which, the 
committee held, did not deprive them of tlieir votes in the absence of 
statute enactments. The evidence against the students was insufficient, 

Mr. Koontz^ having received a majority of the votes, the conunittee 
unanimously recommended resolutions declaring him elected. The 
resolutions were passed bv the House without deoate or division. 

[2 Bart, 25-4(;; 138-162.] 
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(8) Thomas r.s, A knell. 

/Mtr mtt i^iyinplied with; no notice of conti>it or (in^ttrt r srrrcd, ( of/t- 
iitlttte irnnld not luar ca^e^ hut rccon mi ended tltitt furtlur t'nio hr 
[fronted. X<t a<^tlon by the House. 

Iteport by Mr. Dawes. 

No notice of contest or answer had Iwcn served, hut a few deposi- 
tions seem to have been taken. Contestant present<»d a letter from the 
sitting member which he claimed was a waiver of the re<|uirement of 
notice of contest. Without passing on the proper construction to be 
given the letter, 

The committee were of opinion that it was not couipetent for the imrtien to entirely 
waive the rc*quirenient8 of the statute of 1851. 

No isvsues having been made, it was manifestly out of the question for 
the committee to hear the case, and it miLst be dismissed unl(»ss the House 
should choose to grant further time to procure testimony in a regular 
way. Owing to the peculiar state of anairs in Tennessee and the fact 
that none of the members from the State had U^en admitted until near 
the olose of the first session, the committee ivcommended a resolution 
giving the parties sixteen days for the service of notice and answer and 
eighteen dajs to take testimony. There seems to have been no action 
bv the Houvse. 
*[2 Bart., 162, 163. J 
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FOBTIETH G0KGEE88, 1867-1869. 

Coimnittee an ElectioriH. 

Mr. Dawes, Massachusetts, Mr. Cook, Illinois, 

ScoFiELD, Pennsylvania, Poland, Vermont, 

Upson, Michigan, Nicholson, Delaware, 

Shellabarger, Ohio, Kerr, Indiana, 

Mr. McClurg, Missouri. 

Mr. Nicholson subsequently resigned, and Mr. Chanler, of New 
York, took his place. 

Cases. 

(1) Cohyrado case (Hunt and Chilcott). 

(2) Columbus Delano vs. George W. Morgan, Ohio. 

(3) James H. Burch m. Robert T. Van Horn, Missouri. 

(4) William McGrorty vs. William H. Hooper, Utah. 
(4) John Hogan vs. William A. Pile, Missmiri. 

(tJ) KentiLchy members (two cases). 

(7) G. G. Symes vs. Lawrence S. Trimble, Kentucky. 

(8) William F. Switzler vs. George W. Anderson (two cases). Mis- 
S(H(ri. 

(9) Samuel E. Smith vs. John Young Brown, Kenttwky. 

(10) George D. Blakey vs. J. S. GoUaday, Kentucky. 

(11) Samuel McKee vs. John D. Young (two cases), Keniucky. 



(12) Roderick R. Butler, Kentucky. 
(18) J ' • 



, John H. Christy and John A. Wimpy, Georglu. 

(14) J. Francisco Chaves vs. Charles P. Clever, ^ew Mexico. 

(15) Simon Jones vs. James Mann, Louisiana. 
16) Caleb S. Hunt vs. J. Willis Menard, Louisiana. 

(17) Thomas A. Hamilton, Tennessee. 

(18) J. S. Casement, Wyoming. 

(1) Colorado Case. (Hunt and Cheloott.) 

Prima facie case. Majm'ity report that neither claimant he s^wom 
in: mijiority report for Ihint. 1 louse seated Chilcott. 

Majority report })y Mr. Scofield; minority report by Mr. Kerr. 

Mr. Hunt had a regular certiticate of election, signed by the gov- 
ernor of the Territory, declaring him duly elected, but not reciting 
any canvass of votes or other data on which the result was l)ased. 
Governor Cummings, who was Mr. Hunt's attorney, stated before the 
committee that two membei*s of the canvassing board were of the 
opinion that Mr. Chilcott had the majority, and the other that Mr. 
Hunt had it. Considering himself a member of the board, he voted 
with the minority, and there being then a tie he decided the result 
himself and issued to Mr. Hunt a certiticate of election, signed by 
himself and the secretary of the Territory. 

The papers of Mr. Chilcott consistc^d of a certificate of the result of 
the count of the board of canvassers, signed by two members, show- 
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inj? a majority for him, and a certificate of election, si<rned '* Frank 
Hall, secretary and ac^tinj^overnor,"" dated some time later than the 
certificate of Mr. Hunt. The committee were of the opinion that these 
papers were not such credentials as would entitle Mr. Chilcott to the 
pt^ntia facte riffht to the seat, but that they did show that the certifi- 
cate was issued to Mr. Hunt in violation of the law, which required 
that it be issued to the person having the highest number of votc\s. 
The committee recommended that neither claimant l)e sworn in on his 
prima facie title. 

The minority recommended that Mr. Hunt be sworn in. He had 
the regular certificate of election such as other meml>ers of the House 
had, and there was no evidence competent to l)e considered on a///v///rt 
facie case affecting the validity of this certificate, (iovernor Cum- 
mings had made no statement before the committee in the way of evi- 
dence, and the certificate of the *' secretary and acting governor"' was 
without authority. 

The House rerused to adopt the conclusions of either majoritv or 
minorit}^ and by a vote of 91 to 36 gave the seat to Mr. Chilcott. ^r. 
Hunt was thus made contestant, but he shortly after abandoned the 
contest. 

[2 Bart, 164-168.] 

(2) Delano vs'. Morgan. 

Illegal votes y fraud* Majority report for amtestant; minority report 
'for vontentee, Omtestant ideated. 

Majority report by Mr. Scofield; minority report by Mr. Kerr. 

On the face of tfie returns contestee had a majority of 271 votes. 
Contestant claimed that this result would be overcome by eliminating 
illegal votes and fraudulent returns. A large number of votes were 
attacked on the ground that they were cast by deserters. Under the 
laws of Ohio a voter must be a citizen of the Onited States, and under 
the laws of the United States deserters were deemed to have relin- 

3uisbed their citizenship. The disqualification was not conviction of 
esertion, but the fact of desertion, and the committee held that the 
election boards and the committee had the right to determine this fact, 
just as the committee had the power to determine the fact of bribery 
and the election boards the fact of nonresidence or lunacy. All voters 
cast by persons proved to be deserters were, accordingly, rejected. 
The votes of 40 nonresidents, 2 aliens, and 8 minors were also deducted 
from contestee. 

In one township one of the judges of election was a deserter, and 
hence not a qualified elector. The law required the election officers to 
be qualified electors. It had already been decided in seveml cases that 
where one of the judges did not act the return was invalid. The com- 
mittee thought the case was still stronger where one of the judges was 
disqualified but nevertheless acted and in part controlled the action 
of the board. In this precinct 11 votes of deserters were received, 
showing that the action of this judge may have had a substiintial 
influence, and the certificate to the poU book wtus essentially defective, 
in that it certified only to the nuuiher of nde^ v(U^f^ omitting to stat<% as 
required by law, that they were cast by e/eetors. The committee threw 
out the vote of this township. 



Digitized by VjOOQIC 



214 DIGEST OF CONTESTED ELECTION CASES. 

In two townships there were great irrejifularities and suspicions cir- 
cumstances, and it was shown by the testimony of the voters tliat 
many more votes were cast for contestant than were returned for him. 
This was proof of fraud, but as in proving the fraud both parties had 
proved the votes actually cast, the committee counted them as proved, 
making changes in favor of contestant of 46 and 20 votes respectively. 

The contestee charged illegal votes and bribery against contestant, 
and also asked that certain precincts be thrown out. The committee 
deducted the votes of 7 idiots, 8 minors, 22 nonresidents, and t> bribed 
voters. A precinct which had had a large temporary increase of popu- 
lation on account of oil discoveries was asked to be thrown out on the 
ground of wholesale illegal voting. There was no definite proof of 
illegal voting, the increase of the vote was not so great as it would 
have been if many illegal votes were cast, and the committee refused 
to reject the votes. Twelve precincts were objected to l)ec*au8e the 
judges adjourned for dinner, but the practice was common and no 
harm had resulted, and while the committee did not approve of the 
practice they were unwilling to disfranchise the voters. Another 
precinct was objected to because, under a special charter, a township 
and an incorporated town had voted at the same poll, conti'ary to the 
general law. The committee were inclined to think that the general 
law applied, but as 18 different elections had been held in the same 
way, under the same law, they did ''not feel justified in setting aside an 
election held in pursuance of a construction so long sanctioned by the 
authorities of the State." 

Under these findings contestant had a majority of 81 votes, and the 
committee recommended that he be seated. 

The minority disagreed. The notice of contest was not sufficienth' 
specific. It gave notice of illegal votes charged at many precincts, 
but gave only the number at each precinct, and the statement that 
they were illegal. It should have at least specified in what fact the 
illegality consisted. The evidence of the voters in the two townships 
whore their evidence was taken was not sufficient to show fraud; but 
the minority counted the votes according to the testimony of the voters 
and not according to the returns. The alleged disqualification of a 
judge in another township by bein^ a deserter was not a disqualifica- 
tion if proved, and it was not sufficiently proved. In any case he was 
a de facto officer. The minority did not agree with the majority in 
all their conclusions in regard to nonresidents, minors, etc. The 
charge that deserters voted, if material, was in very many cases not 
sufficiently proved; but where it was proved it should not disqualify' 
the voters. The United Stjites law under which the desertei's were 
alleged not to be citizens was unconstitutional. It was an ex pi^nt 
facto law, and if it was intended to interfere with the qualifications 
of voters in the States it was an encroachment on the reserved rights 
of the States. None of these persons had ever been convicted of 
desertion by any tril)unal, and Congress certainly could not convict 
persons of crime and inflict the penalty of disfranchisement hy legis- 
lative enactment and proclamation. 

The precinct whose population was chiefly made up of oil prospect- 
ors and spc^culators ought to be rejected, l>ecause a large part of the 
votes was not cast by permanent residents, and the election was marked 
by such irregularities and disregard of law that it was impossible to 
deduce the truth from the returns. In the city of Mount Vernon no 
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election wa*? held according to law, the law requiring the township 
and city elections to be sepamte, and the city election to be held in the 
separate wards; and the whole vote should be rejected. The action of 
the judges in a number of precincts in adjourning for dinner was 
improper and illegal, but the minority agreed with the majority in 
not rejecting the votes. 

Under the findings of the minority, contestee had a majority of 742 
vote«, and they recommended that he retain his seat. 

The House agreed with the majority, and seated contestant by a 
vote of 80 to 38. 

[2 Bart., 168-204.] 

(3) BuRCH V8. Van Horn. 

Yot<^ rejected for disloyalty. Report for con testee. Con testee retained 
the seat. 

Report by Mr. Poland. 

The main allegation in this case was that a large number of legal 
voters had been refused the right to register or to vote. Contestee's 
majority was only 434, and more than 2,500 votes had l)een rejected 
by the officere of election, all but 8 of them being for contestant. 
The new constitution of Missouri provided that no one guilty of acts 
of disloyalty could vote, artd specified with great minuteness what 
should be considered acts of disloyalty. No one was permitted to vote 
without taking an oath that he had committed none of the acti^ enu- 
merated in the constitution. Contestant claimed that the convention 
which framed this constitution exceeded the powers given it by the 
legislative act by which it was called, and that this defect was not 
cured by its subsequent adoption by the people, because thousands of 
persons who were formerly voters were not pennitted to vote by 
reason of not being able to take the oath prescribed by the proposed 
c*onstitution. The committee held that inasmuch as this constitution 
had been recognized by all State and Federal authorities as the estab- 
lished constitution of the State, it was too late for the House to inquire 
into the validity of its adoption. The part of this constitution pro- 
hibiting disloyal persons from engaging in the practice of law and 
certain other lawful occupations Gad been declared unconstitutional 
by the Supreme Court of the United States, on the ground that such 
prohibition could only have been intended as a punishment for the 
disloyal acts, and was hence an ex post facto law. But the committee 
held that excluding persons from tne elective franchise was not a pun- 
ishment. No State permitted all pei*sons to vote, and each State had 
plenary power to permit such persons to vote as it thought best. 

The evidence tended to show that the provisions of the constitution 
were enforced very strictly by the election and registration oflicers, 
and there may have been instances of partisan unfairness. No testi- 
mony had been taken by contestee, and the testimony of contestant 
was perhaps such that under some circumstances, if it was not contra- 
dieted, it might raise sufficient presumption of unfairness jis to call for 
the vacating of the election. But the evidence was very vague and 
indefinite, scarcely ever going to the individual voters. As in this 
case the law furnished contestant with the name of every rejected 
voter and the candidate for whom he offered to vote, it would have 
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been ver^ easy for him to have proved the facts alleged by partieiilar 
and specific evidence if they were true, and under such circumstances 
the production of indefinite and inconclusive evidence indicated ina- 
bility to produce any other. 

The committee consider also that in order to unseat a member of this House who 
has the regular certificate of election, and who is conceded to have received a major- 
ity of several hundred votes of the votes received and counted, they should be able 
to report whose votes were excluded that ought to have been counted; that it would 
not do for the committee or for the House to say that out of 2,500 rejected voters, 
all of whose names are unknown, they are satisfied that enough were legal voters 
and ought to have been counted to give the contestant a majority. 

The committee reported resolutions declaring contestant elected, 
which were passed by the House without dissent 
[2 Bart, 205-211.] 

(4) McGrorty vs. Hooper. 
Mormonism m Utah. Report for contestee. Contestee retamed his 



Report by Mr. Chanler. 

Mr. Chanter's report in this case consisted chiefly of a long account 
of the origin and history of the Mormon Church, and an analysis of 
its speculative affinities, none of which need be outlined here. Con- 
testee received 16,068 votes; contestant 105. Contestee was not a 
polygamist, but contestant charged that as a member of the Mormon 
Church he had taken an oath inconsistent with his duties as an Ameri- 
can citizen and as a Representative, and also that the Territory of 
Utah, under the control of the Mormon hierarchy, did not have a 
republican form of government, that its institutions were inimical to 
those of the United States, and that all the votes cast for Mr. Hooper 
were so cast under coercion. 

The general conclusion of the report was that institutions dominated 
by such religious ideas as those of Mormonism were necessarily in a 
sense hostile to those of the United States, and that the evil of polyg- 
amy was one which demanded action by Congress, but that there had 
been no such overt acts of disloyalty or coercion of voters on the part 
of the people of Utah as called for setting aside this election. 

The committee were unanimous in recommending resolutions that 
contestee was and contestant was not elected. The latter resolution was 
passed by the House, and the former laid on the table, which had the 
same effect as if it had passed. 

[2 Bart, 211-281.] 

(5) HoGAN vs. Pile. 

Fraudulent registration and voting. Majority report for contestee; 
minority reports for contestant. Contestee retained the seat. 

Majority report by Mr. Cook; minority reports by Mr. Chanler 
and Mr. iterr. 

Most of the questions in this case were questions of fact, arising 
under the execution of a newly adopted registration law. In one pre- 
cinct the election officers, instead of using the certified copy of the 
registry list furnished them by the registering officers, had a more 
perfectly alphabetized copy made to facilitate voting. The men who 
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luade and who used this copy swore that it was correct, and l)oth the 
original list and the certifi^ copy were at the poll and in use, and the 
committee held that the use or the alphabetized copy did not affec*t 
the validity of the election. But contestant contended that the copy 
used was incorrect and fraudulent, and in proof of his assertion pre- 
sented a list of 154 names which he said were found on the poll list as 
voting, but were not found on either the original or certified copy of 
the registry list. The committee found that most of these names were 
German names, which in many cases had been written on the original 
list in German by the voters, or written by the clerks attempting to 
speU them by sound. The result was a large number of variations in 
sj>elling in the different lists. But the committee, by a careful com- 
parison, found names sufficiently similar to be probably intended for 
the same person, to correspond with most ot the names on contestant's 
list. 

Certain votes were received by the election officers where the voters 
were registered on the original lists, but not on the copies, and the 
committee sustained this action. One of the polls was kept open some 
time after sunset The committee expressly refrained from deciding 
whether the votes received ought to be counted, but in two or three 
other precincts, where the polls were closed at sunset and afterwards 
openea, they rejected the votes. They also rejected a large number 
of votes cast for contestant by persons whose names coufd not be found 
on the registry list, t^ parte affidavits, taken without notice, and 
after the close of the time for taking testimony, were introduced by 
contestant to show that persons who were counted as voting for con- 
testee voted for contestant, but the committee did not receive them. 

The committee found that contestee's majorit}^ was not overcome, 
and recommended a resolution declaring him elected. 

Mn Chanler and Mr. Kerr each presented minority reports, going 
over 'substantially the same ground, but in a slightly different wav. 
They claimed that the attempt of the majority to account for the dfs- 
crepancies in the lists was unsuccessful. A considerable number of 
names was not accounted for even by the majority, and of those 
accounted for very many of the names given as analogous to names 
on the poll book were also found corrector, on it, showing either that 
the persons in question voted twice or that the supposed analogy in 
the names was an imaginary one. The ''alphabetized" copy of the 
registry list was privately made by an unauthorized person, and was 
not verified except by counting the names. The testimony showed 
that fraudulent votes must have been admitted in some way, and evi- 
dently this copy was a fraudulent one made for the purpose. The 
1)recinct where it was used ought to be rejected, but if only the fmudu- 
ent votes were rejected the result would be the same. All the votes 
given after sunset ought to be rejected, and a large number of votes 
offered foi contestant by persons who were regularly registered on 
the original lists, but who were told at the polls that their names were 
"not on the list," should be counted. The minority found that con- 
testant was elected b}'^ a large majority if fraudulent precincts were 
rejected, and by a smaller majority if only individual votes were 
ehminated, and recommended that he be seated. 

The resolution recommended by the majority, declaring contestee 
elected, was passed by a vote of 90 to 32. 

[2 Bart., 281-3270 
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(H) Kenticky MeMBEK8. 

DUJoyalty, QueHtum investigated^ and part of the rnemhef^s admitted. 

First report by Mr. Dawes; second report by Mr. Cook. 

Protests were made against the swearing in of all the members-elect 
from Kentucky on the ground that they had been guilty of acts of 
disloyalty, and could not truthfully take the ''ironclad oath." The 
credentials and papers were referred to the Committee on Elections, 
which reported the contents of such papers as had been referred to 
it, with a general expression of opmion that where specific and 
apparently well-grouncied charges of pjersonal disloyalty were made 
a^inst a member-elect, they should l)e investigated before permitting 
him to take his seat, but where the charges were against the loyalty 
of the persons who voted for him, or against the validity of his elec- 
tion, they were matters pertaining to an ordinary contest, and should 
not prevent him from taking his seat. 

On motion of Mr. Logan, of Illinois, the House passed a resolution 
directing the committee to make an investigation, the members not 
to l>e sworn in pending the investigation. A subcommittee was sent to 
Kentucky, and on its return the committee reported that Messrs. 
Beck, Jones, Grover, and Knott were not proved to have been engaged 
in armed hostility to the United States or to have giv^en aid and com- 
fort to its enemies. The committee recommended that they be sworn 
in, and the House agreed without dissent. Against Messrs. Trimble, 
Young, and Brown there were separate contests pending, in which one 
of the charges was disloyalty ; and, as the committee had not yet 
examined the testimony taken in these contests, they made no recom- 
mendation in regard to these three cases. 

[2 Bart., 327-370.] 

(7) Symes vh, Trimble. 

DiahyyaJty. Report for c(mte.^te<\ Om tester heated. 

Report by Mr. Upson. 

The charges of disloyalty against Mr. Trimble were chiefl}' to the 
effect that he had been engaged in trade across the rebel lines during- 
the early part of the war. But the evidence showed that at the time 
Mr. Trimble was absent from the district, on account of the hostility 
of the rel>el element to him, and that if any such trading was done by 
a firm in which he was interested, it was without his knowledge anci 
consent. The evidence tending to show such transactions on the part 
of his tirm was contradicted and the circumstances fully explained. 
Mr. Trimble hud been a pronounced Union man and had run lor Con- 
gress on the Union ticket, but after the emancipation proclamation ho 
ad opposed the manner and purpose of conducting the war and had 
expressed himself much as members of Congress opposed to the 
Auminist ration had expressed themselves in Congress. 1 he committi*o 
recommended resolutions declaring him entitled to l)e sworn in, and 
thev weie passed without division. 

L2Bart 370-373.] 



I 
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(S) SWITZLKU rs. ANDKIiSON. 

liithntduthm: dhregard of rtgistratttm law; dldoyaUy of contest 
ant. 2fajf/rify nport for conteHUint ; rcjxn't hy Mr, McChm/ for hH- 
ttng ineiiilHr. Sitting member retained the neat. 

Majority report by Mr. Poland; minority report hv Mr. McClurg. 

The secretary of state certified the election or the sitting member tiy 
a majority of 178 votes, but this count did not include the county of 
Callaway; if this county had been included, there would have l)een a 
majority of 1,122 votes for conU\stant. The refusal of the secretary 
of state to open the returns of this county was based on a certificate 
of the officer of registration for the county, appended to his copy of 
the registry list of the county, certifying that there had been an entire 
disi-egard of the registry law, and that such a sUite of intimidation 
existed throughout the county that it was impossible to enforce the 
law against the registration of dislo^^al persons. After many of the 
names on the list returned by him were written the words '* Enrolled 
disloyal/' *• Under liond,"* ''In rebel amiy," etc., written by himself. 
The committee held that this registering officer had no right to certify 
to these or any other facts, except to the correctness of the cop^^; that 
his statements written after the names of the voters were not evidence; 
and that the secretary of state ought to have opened and canvassed 
the returns of Callaway County and given the certificate to contestant. 

The committee examined in cletail tne testimony by which contestant 
sought to prove the truth of the facts alleged and found that the proof 
was not sufficient to wari'ant the rejection of the vote of the county. 

From the niai^H of conflicting opinion on this subject and from the character of the 
threats proved, the committee comes to this eondutdon: That there was no just and 
re^iJionable ground to fear i)ersonal violence or injury in consequence of api)earing to 
make and Hupi>ort o])jections to registration; but that it was against tiie general and 
jmblie opinion of the county that persons who had not committed disloyal acts should 
t>e disfranchL^xl merely on the score of opinions and symjmthies, and that prolmbly 
many persons did refrain from making objections rather than encounter this general 
sentiment. 

And from the general testimony submitted — 

It would ap{)ear that a large number must have been registered who were disqual- 
ified by reason of having mpnjyathized with those engaged in rel>ellion. 

But none of the testimony was definite and specific, and the com- 
mittee had already expressed its opinion (in which it had ])een sustained 
by the House) on the propriety of throwing out votes on such vague 
and indefinite testimony. If all the persons against whose names the 
registering officer had written remarks indicating disqualification or 
in regard to whom there was any specific evidence, even of an unsatis- 
factory character, were rejected, contestant would still have a majority; 
and the committee recommended resolutions declaring him elected. 

Mr. McClurg, in a report signed by himself alone, dissented from 
the conclusions of the conmiittee. The validity of the registration law 
of Missouri, disfranchising re})el sympathizers, had alreadv been unani- 
mously sustained by the committee and the House. It was perfectly 
evident from the evidence that this law^ had been in no sense enforced 
in Callaway (^'ounty. Throughout the count}^ whoever applied for 
registry was registered, and the evidence showed such a state of public 
sentiment as to have rendered it unsafe for registering officers to 
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enforce the law or loyal citizens to assist them bv appearing as wit- 
nesses. The apparent majority of contestant was all due to the disloyal 
vote of this county, cast in dehance of law, and such proceedings should 
be rebuked by the House by refusing him a seat. 

When the case came before the Housej charges of disloyalty were 
made against the contestant by Mr. Benjamin, of Missouri, and the 
case was recommitted to the committee with instructions to investigate 
Ihem. At the third session the committee reported, through Mr. Cook, 
that the charges were not sustained. Their only substantial basis was 
an article which had appeared in contestant's newspaper on the death 
of Colonel Ellsworth, and contestant denied authorsnip or responsi- 
bility for the article in question, and it was not in harmony with other 
articles in the paper. 

The committee renewed its former reconmiendation that contestant 
be seated; but the House rejected the resolutions by a vote of 40 to 89, 
thus leaving contestee in his seat. 

[2 Bart, 374-395.] 

(9) Smith m. Brown. 

Disloyalty, Right of ifdwyrlty candidate to seat when majority can- 
didate ineligible. Majority report to declare seat vacant; mhwrity 
report for contestee. Seat declared vacant. 

Majority report by Mr. Dawes; minority report by Mr. Kerr. 

Contestant claimed that contestee had been guilty of disloyalty, and 
was consequently ineligible, and that as the disloyalty was well known 
to the voters who voted for him, th^ must, under the English rule, 
be held to have thrown their votes away, and that he, having received 
a majority of the remaining votes, was elected. 

The specific act of disloyalty was a letter written by contestee to 
the Louisville Courier in 1861, correcting an ambiguous report of a 
speech made by him, and saying that what he did say was: 

Not one man or one dollar will Kentucky furnish Lincoln to aid him in hie unholy 
war against the South. If this Northern army shall attempt to cross our borders we 
will resist it unto the death; and if one man shall be found in our Commonwealth 
to volunteer to join them he ought, and I believe he will, be shot down before he 
leaves the State. 

Contestee tried to explain this letter consistently with his loyalty, 
but the committee found that it admitted of no such interpretation as 
claimed, and that it was plainlv an expression of hostility to the 
Union. They held that he coulcl not truthfully take the oath that he 
had "voluntarily given no aid, countenance, counsel, or encourage- 
ment" to the rebellion. He was therefore not entitled to the seat 

Mr. Smith, the minority candidate, was also not entitled to the seat 
Even if the English rule were held to apply to this country he would 
not come within it, for in England it was always held that the voters 
must have notice of the ineligibility of a candidate; and this doctrine 
of notice was hold very strictly. There must be actual and formal 
notice at the polls, and of some unmistakable disqualification, and not 
of a dou})tful conclusion from disputed facts, but the English rule 
had never been applied in this country and was hostile to the genius 
of our institutions. Mr. Cushing, in stating the English parlia- 
mentary rule, states that in bis opinion the same rule applies m this 
country, but he gives no cases to sustiiin his statement, which is the 
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l)est of evidence that there are none. There had been numerous cases 
in the House and Senate where membei's were deprived of their seats 
because of ineligibility, but in no case had it been even claimed that 
any title was thei'eby given to the minority candidate. The English 
rule arose from the omnipotence of Parliament, and the character of 
statutory enactments ffiven its decisions in election cases. No such 
rule could obtain in this country with the limited powers of Congress 
and the reserved rights of the States in regard to elections. 

The committee therefore recommended resolutions declaring the seat 
vacant. 

The minority held that the letter in question, properly interpreted, 
was not an act of disloyalty. The action of the House in this case was 
really a trial of the contestee on the charge of treason, and he should 
not be found guilty unless the truth of the charge was proved beyond 
a reasonable doubt. Interpreting the letter in the light of the times 
and circumstances, it was simply a profession of adherence to the neu- 
trality policy of Kentucky, at that time favored by the best Union 
men of the State. The letter was in regard to a public discussion 
between contestee and Ex-Governor Helm, in which contestee appeared 
as a Union and Governor Helm as a secession advocate. Everyone 
understood at the time that Mr. Brown favored enforcing neutrality 
toward the South, and this letter was intended to emphasize the idea 
that he favored it toward the North as well. Mr. Brown had announced 
himself as a candidate for Congress on the Union ticket, and through- 
out the war he had done nothmg which could be construed as an act 
of dislovalty. After the emancipation proclamation he had violently 
opposedf the policy of the Administration and the conduct of the war, 
and had probably expressed this opposition in injudicious and intem- 
perate language, but he ought not on this account to be found guilty 
of '' constructive treason " by the House. 

The House passed the resolutions declaring contestee and contestant 
-not elected, by votes of 108 to 43, and 102 to 30, respectively. 

[2 Bart 395-417.] 

(10) Blakey vs. Golladay. 

Right of minority caiididaU on d^atk of majority candidute before 
canvass of votes. Report for contestee. Contestee seated. 

Report by Mr. Dawes. 

Mr. Golladay was elected to fill a vacancy, and there was no ques- 
tion as to his election and right to be seated, provided any vacancy 
existed, but Mr. Blakey claimed to have been elected at a prior elec- 
tion. At this election a very large majority of the votes was cast for 
his opponent, Mr. Hise, but Mr. Hise died before the votes were can- 
vass^, and contestant contended that he being the only living person 
for whom any votes were returned, it was the duty of the board of 
canvassers to have certified to his election. The committee held that 
when the polls were closed the result was unalterably fixed, and the 
only duty of the board of canvassers was to ascertain and declare that 
result. The death of the meml)er receiving the majority of the votes 
at any time after they were cast created a vacancy, whether they had 
been canvassed or not. 

Contestant further contended that in all the counties but one the 



Digitized by VjOOQIC 



222 DIGEST OF CONTESTED ELECTION OASES. 

law re([uiriiij^ the cleitioii }K)ard to contain inenil>er.s of all pK)litica] 
parties wa.s violated, and as he had a majorit}^ of the votes in the onlv 
county where the law was obeyed, he was elected. But the only evi- 
dence was the fact that nearly all the election officers voted at this 
election for Mr. Hise. This, the comniittee held, was not proof that 
the law had not been complied with, as the apjx)inting officers (*ould 
not be expected to determine the politics of the jud^^es from the poll 
books of an election which had not yet taken place at the time of their 
appointment, and there was no proof how these persons had voted at 
former elections, or what their general political reputation was. And, 
even if it should be admitted that the law was violated, and that all 
the counties but one must be thrown out, contestant certainly could 
not be given the seat on the small majority received in that county. 

The only objection to the right of contestee l)eing the claim of 
contestant, the committee recommended that contestee be sworn in. 
The resolutions recommended were adopted without division. 

[2 Bart. 417-421.] 

(11) McKee V%s. YoUNiJ. 

Loyalty; right (tf returned rSel noldlrrM /<> rote hi Kc7)tncl'y. 1*1 rnt 
majority report to vacate seat; firntntlnifrlty rept^rt for contestee; strtfud 
minority report f(rt* contestant; second majority report for contestant. 
Contestant seated. 

First majority report by Mr. McClurg; lirst minority report by 
Mr. Kerr; second minority report by Mr. Upson; second majority 
report by Mr. Cook. 

The committee found the charge of disloyalty against Mr. Young 
sustained by the evidence. There was the testimony of a number of 
witnesses who had heard him express sentiments in sympathy with the 
rebellion; two witnesses had seen food sent from his house to a rel>el 
camp; he had at one time pointed out to a squad of rebel soldiers a 
house where a Union soldier was hiding, and advised them to "^goand 
get him," which they did; he had been at a place where a rel)er com- 
pany wa>s being organized, and pointed out a good gun to one of the 
men, and advised him to take it, under circumstances that indicated 
that he had brought the gun there; and it apj>eared that he was gener- 
ally regarded in the community as a rebel sympathizer. For these 
reasons the committee held that he could not truthfully take the te^^t 
oath, and was not entitled to be sworn in. 

Contestant claimed the right to the scat in the first place on the 
ground that the known ineligibility of the majority candidate gave the 
scat to the person having the next highest number of votes, but the 
committee overruled this point on the same grounds as in a previous 
case. He then claimed to have received the majoritv of the votes 
legally cast. There was evidence tending to show that over 2,(XK) 
rc^turned re))el soldiers voted for contestee. but the specific proof only 
showed 752 by name, or, leaving out those cast in precincts jtsked to 
be rejected on other grounds, (>♦>«). But the committee could find no 
law of Kentucky under which the votes of rebel soldiers could l>e 
rejected. 

A numl)er of precincts were attacked on the ground that all the 
t)fficers of election were partisans of contestee, and a number of others 
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on the ground that part of the officers of election were returned rcl>el 
soldiers or sympathizers with the rebellion, who were not entitled to 
be appointedl, on account of the recent act declaring that sympathizers 
with the rebellion should not be considered as constituting one of the 
parties entitled to representation on the election boards. If all these 
precincts in regard to which the proof was clear should be rejected, 
contestee would still have a majority of 82 votes, or if another precinct 
where the proof was not quite clear was also rejected, his majority 
would be 5 votes. There were also 8 votes cast for contestee by 
deserters, but the committee could find no law of Kentucky depriving 
deserters of their votes. As the rejection of all these precincts would 
not quite overcome contestee's returned majority of 1,479, it was not 
necessary to decide the legal points raised, or whether they ought to 
be rejected. The committee recommended resolutions declaring neither 
claimant entitled to the seat. 

The minority strongly dissented from even the provisional recog- 
nition of the justice or contestant's claims found in the majority report. 
It would be preposterous for the House to attempt to say that returned 
rebel soldiers snould not vote in Kentucky, when the State of Ken- 
tucky itself had passed no laws depriving tnem of their votes. Where 
the officers of election were charged to be all of one party, the charge 
was soug^ht to be sustained by the poll books of the election in contest, 
an election made after their appointment. Under the recent decision 
in Blakey th. Golladay this was not evidence of the fact sought to be 
shown. Besides, there was no pretense that these officers had not 
conducted the election fairly and honestly, and they were at least de 
facto officers. The returned rebels who acted a.s election officers were 
also at least officers de facto ^ and their acts would be valid even if there 
were any law of Kentucky prohibiting them from acting, which there 
was not. 

The minority held also that contestee was entitled to the seat. The 
law under which he was sought to be excluded was strictly penal, and 
must l3e strictly construed. The intent of the law was to exclude per- 
sons guilty of treason, and the w ords of the law onlvprovidcd for tneir 
exclusion on conviction of taking the oath falsely. The minority could 
not see how they could be excluded before conviction. At any rate, 
no one should be excluded except upon clear and conclusive proof of 
actual acts of disloyalty. There was no such proof in this case. 

The minority earnestly argued that the law calling for the imposi- 
tion of a test oath was unconstitutional. It was in effect the recjuire- 
ment of an additional qualification for Representatives beyond those 
mentioned in the Constitution. It had often been held that the States 
had no power to add to these qualifications, and it was equally clear 
that Congress had no such power. In this case, however, contestee 
asserted his ability truthfully to take the oath, and his willingness to 
do so, and the minority could see no reason for refusing him his seat. 

Mr. Upson filed a dissenting report, contending that contestant was 
elected. Under the statement of the majority report contestee had 
only 5 majority, and there were 8 votes cast for him l)y deserters, 
which ought to be rejected under the decision in Delano vh, Morgan, 
ffivlng contestant a majority of 3. And there were precincts over- 
looked in the majority report precisely similar to those provisionally 
rejected in it, which ought also to be* rejected, thus increasing coii- 
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testant's majority. Mr. Upson also held that the votes cast by the 
returned rebel soldiers should be rejected, on the ground that thev 
were paroled prisoners, not yet pardoned. All the armies f roni which 
they could have come had surrendered under conditions which involved 
the paroling of all the men. The proclamation of amnesty issued by 
the President had expressly excepted ''all persons who left their home^ 
within the jurisdiction and protection of tne United States and passed 
beyond the Federal military lines into the pretended Confederate States 
for the purpose of aiding the rebellion." This necessarily applied to 
all soldiers from Kentucky, and they were hence not pardoned, but 
were still prisoners of war. A prisoner of war had no more right to 
vote for Representatives in Congress than an enemy in the field. 

Mr. Upson also argued that the statutes requiring the judges of 
election to be of opposite political parties and disqualifying rebel 
adherents from acting as election officers were mandatory, and tnat the 
precincts where these laws were violated should be rejected. TTie 
evidence in regard to the politics of the judges was the poll book of 
the election in contest, but as the judges were appointed only two 
months before the election, their votes at this election sufficiently 
showed their political affiliations at the time of their appointment. 

The House recommitted the case, so far as the question of contest- 
ant's right to the seat was concerned. The committee then reported 
again, renewing their former conclusion as to the disloyalty of con- 
testee, but coming also to the conclusion that contestant was elected. 
This result was reached by deducting the votes of returned rebel 
soldiers and all votes cast at precincts where returned rebel soldiers 
acted as election officers. The reasons given were substantially those 
given by Mr. Upson in the report previously presented by him. 

The House agreed to this last report, giving the seat to contestant 
by a vote of 62 to 43. 

[2 Bart, 422-461.] 

(12) Butler. 

Avicptanve of memherHhip In a receding legislature by a person in 
fact loyal. Joint resolution relieving himfnyni disabilities pojssed. 

Report by Mr. Dawes. 

Mr. Butler had been elected to the legislature of Tennessee after 
that State had sought to secede, and as a member of the legislature he 
had taken the oath of allegiance to the Confederate States. He could 
not therefore truthfully take the oath that he had not exercised " the 
fimotions of any office whatever under any authority or pretended 
authority in hostility to the United States. ""^ But it appeared that he 
had been elected to the legislature as the representative of the Union 
.sentiment in his district, with the hope that ne might be able to bene- 
fit those who were suffering for their loyalty. His district was so 
strongly Union that it had furnished more soldiers to the Federal 
Army than there were voters in it, and he was throughout the war 
known as one of the strongest and most influential Union men in it. 
He had been singled out for esi^ocial persecution by the rebels, his 
property destroyed and plundered, lives of his family put in danger,, 
and himself arrested for treason. The committee recommended the 
passage of a joint resolution permitting that so much of the oath as 



Digitized by VjOOQIC 



FOKTIETH C0NGBES8, 225 

8tood in the way of his admission might be omitted in administering 
the oath to Mr. Butler. The joint resolution was passed and Mr. 
Butler was sworn in. 
[2 Bart., 461-464.] 

(13) Christy and Wimpy. 

DidoyaUy; right of minority candidate. Neither dairnant adrrtitted. 

Report by Mr. Dawes. 

The election under which these claimants claimed seats was held 
under the military government of Georgia. The certificate of Mr. 
Christy was signed by General Meade, then in command of the dis- 
trict by whose orders the election was held; that of Mr. Wimpy was 
signed by Governor Bullock, who was elected at the same election. It 
was conc^ed that Mr. Christy received a majority of about 100 votes, 
but he acknowledged that he had been the editor of a newspaper 
during the war wnich had supported the rebellion. He was hence 
ineligible. 

The law of Georgia provided that when the majority candidate was 
ineligible, the candidate having the next highest number of votes 
shomd be elected. Mr. Wimpy claimed the seat under this provision, 
but the committee, without deciding whether the law in question 
applied to Congressional elections, held that Mr. Wimpy was also 
ineligible, having served for some time as an officer in the rebel aimy. 

Both claimants claimed to be Union men, Mr. Christy claiming that 
he opposed secession, and only went out with his State, and Mr. 
Wimpy that he was forced into the army by the force of public senti- 
ment; but the committee held that neither of them could truthfully 
take the oath, and recommended that neither be sworn in. The case 
was not reached in the House. 

[2 Bart., 464-^66.] 

(14) Chaves m. Clever. 

Fraud and irregularities. Report for coTitestaiit, Contestant seated. 

Report by Mr, Pettis. 

There were several precincts in which it was proved that alterations 
were fraudulently made in the returns and poll books after the close 
of the election, whereby contestee was returned as receiving several 
hundred votes which were never cast. In one precinct the place of 
voting was removed to an unusual and inconvenient place, ana coarse 
and threatening language was used against persons intending to vote 
for contestant, but the committee did not reject the poll. Votes were 
returned from several precincts which had no legal existence at the 
time of the election, but were afterwards legally established by the 
legislature. The committee rejected these votes. 

Contestee sought to offset these losses by having certain irregular 
returns, showing a majority for contestant, rejected. The committee 
rejected most of these returns, but contestant still had a majority of 
389 votes, and the committee unanimously recommended that he be 
seated. The House agreed to the resolutions recommended without 
division. 

[2 Bai-t, 467-471.] 

H. Doc. 510 15 
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(15; 16) Jones v^, Mann and Hunt vh. Menard. 

Fraud; intimidation; illegal rejection of returns; election U) jiU 
omancyin iieic diHtrict, Majority refport against all parties; minority 
report for Mr, Hunt. Majority report sustained. 

Majority report by Mr. Upson; minority report bv Mr. Kerr. 

Mr. Mann had been certified as elected, and took his seat. Sul>se- 
quentlv he died, and Messrs. Hunt and Menard both claimed to have 
l>een elected to fill the vacancy. Mr. Jones claimed that he had been 
elected instead of Mr. Mann m the first place, and that consequently 
there was no vacancy to till. 

Mr. Jones denied the validity of the certificate of the commanding 
general under which Mr. Mann was admitted. The committee held 
that the general was acting properly, under the reconstruction laws, 
and that the House had alreaav settled the Question of the validit}^ of 
his certificates by admitting Mr. Mann and his colleagues upon them. 
The only evidence of contestimt against the correctness of the result 
as certified was a very vague < .r parte affidavit, taken after the death 
of Mr. Mann, which the committee did not consider. Contestant pro- 
duced some evidence tending to show fmud and intimidation, particu- 
larly with reference to colored voters, but the evidence was verv 
vague, and it was impossible from it to count up specific votes whicli 
should be deducted or added suflicient to overcome more than half of 
the returned majority of Mr. Mann. Contestant further contended 
that Mr. Mann was not at the time of his election an inhabitant of the 
State, and was therefore ineligible. The evidence was not clear or 
conclusive, but the committee held that it was immaterial whether he 
was ineligible or not, as under the principles already settled bv the 
decisions of other cases the ineligibility of the majority cancfidate 
would give no title to the minority candidate. The committee were 
therefore unanimous in the opinion that Mr. Jone^ was not elec*ted, 
and that the death of Mr. Mann had caused a vacancy. 

The majority were of the opinion that neither Mr. Hunt nor Mr. 
Menard was elected to fill the vacancy. Mr. Menard was certified as 
elected, but it appeared that Mr. Hunt received an overwhelming 
majority of the vote as returned. According to the precinct returns 
the vote was: Hunt, 18,841; Menard, 8,678. The canvassing board 
threw out nearly all these returns, counting only 2,833 votes for Hunt 
and 5,107 for Menard. The reavson given for the rejection of most of 
these returns was that they were made by the supeiTisors of registra- 
tion, but the committee found that this was strictly in accordance with 
the law. Whatever the validity of the election, then, Mr. Menai-d did 
not receive a majority of the votes and was not elected. Mr. Menard, 
however, o})jected to considering any of the allegations or testimony, 
on the ground that no h»gal notice of contest was served on him. As 
to have waited the reguuir time for the service of notice and answer 
and the talking of testimony would have carried the contCvSt until the 
expiration of the Congress, and as all the testimony of contestant was 
record evidence, and presented with his protest to the House, the 
committee found that nuich might be said in justification of the action 
of contestant; but the view of the election taken by the committee 
rendered it unnecessary to decide this question. The committee found 
the whole election void, both because not held in the ri^ht district 
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and because of violence and intimidation. The old Second district, 
from which Mr. Mann was elected, was entirely comprised within the 
parish of Orleans. Subsequent to the election the State was redis- 
tricted, and the new Secondf district included part of Orleans Parish 
not included in the old district and left out part of the parish included 
in the old district, and it included also several outside parishes, 
formerly part of the Third district. All the votes on wnich the 
certificate of election of Mr. Menard was based were cast in these out- 
side uarishes. The conmiittee were of the opinion that the election 
should have been held in the district in whose representation the 
vacancy occurred. This question, so far as the committee could find, 
had only once before been before the House (in the case of Perkins vs, 
Morrison, 1 Bart., 142), and had then been decided adversely to the 
position taken by the committee in this case, but the report of the com- 
mittee in that case was sustained by only a small majority, and the 
committee thought the reasoning of the mmority in that case was the 
stronger. The very objection raised in that case — that the new dis- 
tricts might be so divided that it would be impossible to determine 
in which district the election should be held — was exemplified in this 
case. If it were not that this Strict was named the Second district, 
the election might with as much propriety have been held in the Third 
district. 

There were some facts in connection with this election of which it 
was proper for the House to take notice. 

It IB well known that in the city of New Orleans and in many other parishes of 
Louisiana, for some weeks immediately preceding this elections, civil disturbance, 
disorder, and crime prevailed to such extent by reason of the lawlessne** of the dis- 
loyal element prevalent there that the civil authorities were unable to put it down, 
being prohibited by law from calling out the militia to maintain the peace or to 
enforce the laws. 

It appeared from the reports of the governor of Louisiana and the 
military authorities that such a condition prevailed as to render a valid 
election impossible. The extraordinary result of the election as com- 
pared with previous elections and the Known political division of the 
voters, conmmed this conclusion. The committee therefore recom- 
mended resolutions declaring neither Mr. Hunt nor Mr. Menard elected. 

The minority of the conmiittee agreed that Mr. Jones was not elected 
at the first election, nor Mr. Menard at the second, but contended that 
Mr. Hunt was elected. The notice of contest given bv Mr. Hunt was, 
in the light of the numerous precedents for a liberal construction of 
the law, legally and substantially sufficient. By the evidence of the 
official returns presented with the notice it appeared that Mr. Hunt 
had an overwhelming majority of the votes cast. The attempt of the 
majority to argue the election invalid on account of violence and intimi- 
dation was not based on anything in the record or properly before the 
committee. 

It is apparent that the majority has traveled out of the record in the consideration 
of the case, abandoned the rights of the parties, ignored the merits of the conte^^t, 
disregarded the constitutional rights and the interests of the (tonstituency, taken issue 
with the House on its recent emphatic recognition of the validity of the election in 
question, and rendered a verdict upon a matter not at all in controversy. 

As to the propriety of holding the election in the new district, the 
minority agreed with the decision of the House in the only previous 
case in which the question had l^eeu raised. When the legislature 
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established the new second district it repealed all previous laws on the 
subject, and the only district having legal existence in which the elec- 
tion could have been held was the one in which it was held. But if 
the opposite view of the law was taken the result would be the same. 
If all the votes outside of Orleans Parish were thrown out and the 
entire registered vote of the only ward in New Orleans which had been 
added to the new district deducted from Mr. Hunt, and the entire reg- 
istered vote of the only ward of the old district not included in the new 
added to Mr. Menard, Mr. Hunt would still have a large majority. 
The minority therefore recommended that he be seated. 

The resolution of the majority declaring Mr. Menard not elected was 
passed by a vote of 130 to 57, and that against Mr. Hunt by a vote of 
131 to 41. The whole subject was then tabled. 

[2 Bart., 471-499.] 

(17) Hamilton. 

Clalnt for additional represtmtation. Majority report adverse^ 
tnlnorify rtj)ort favorable. 2Vb action hy House, 

Majority report by Mr. Shellabarg^r; minority report by Mr. 
Heaton. 

This report was upon a legislative rather than a judicial matter, 
lender the law Tennessee was only entitled to eight Kepresentatives, 
and that number had already been admitted. Mr. Hamilton, who was 
elected from the State at large as a ninth Representative, acknowledged 
that he had no claim under the existing law, but contended that a law 
ought to be passed giving Tennessee an additional Representative. 
The apportionment of eight Representatives to Tennessee had been 
made on the basis of her free population and three-tifths of her slaves. 
By the voluntary emancipation and enfranchisement of the slaves the 
State had added to her representative population two-tif ths of their 
number — more than sufficient to make one representative ratio. 

The majority of the committee made an adverse report. The request 
was for Tennessee alone, and based on the especial consideration to 
which her praiseworthy conduct was supposea to entitle her. But 
under the Constitution Kepresentatives were to be apportioned accord- 
ing to the numlxr of inhaoitants, and not according to any Congres- 
sional estimate of their merits. The only discretion left to Congress 
was in fixing the number which should constitute the basis of the appor- 
tionment and in adjusting fractional ratios. All the instances of an 
apparent exercise of discretion by Congress came within this limit. 
Congress had no right to apportion an additional Representative to 
Tennessee without also adding to the representation of other States 
whose representative population had been similarly increased. This 
had not been asked for, and was not the (juestion before the committee. 
The case was not altered l)y the adoption of the fourteenth amend- 
ment, for that was not a provision for increasing the absolute repre- 
sentation of Suites, but for increasing their relative representation by 
decreasing that of other States. The case of Tennessee was not essen- 
tiallv different from that of other States, for emancipation was indi- 
rectly the result of the war in it as well as in them; and the colored 
people of the other States, who had suffered for two jrears longer the 
wrong of slavery, were entitled to no less consideration than mose of 
Tennessee. 
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The committee therefore recommended that the claimant Ik* not 
admitted. 

The minority held that Tennessee was in justice entitled to an addi- 
tional Representative. Many precedents were cited in which the House 
had exercised its own discretion in apportioning Representatives not 
in strict accordance with the census. 

In a word, these acts establish the general proposition that Congress has complete 
jurisdiction to adjust the representative numbers of the House, and has repeater! ly 
and constantly exercised it at discretion, according to the varied equity of eacli imf- 
ticular case. 

The equities of this case required the additional representation. The 
.fourteenth amendment was in effect a declaration to the States that if 
they enfranchised their former slaves they should be represented 
accordingly; otherwise their representation should be reduced. 
Under this the request of Tennessee was a request for an absolute con- 
stitutional right. The fact that she happened to be the first State to 
claim this right should not be allowea to prejudice the right. The 
minority therefore recommended the passage of a bill apportioning to 
Tennessee an additional Representative, to be elected from the State at 
large unless the legislature should otherwise provide. 

There was no action by (Congress. 

[2 Bart., 499-516.] 

(18) Casement. 

Delegate from. Territory not yet organized not admitted. 

Report ]*y Mr. Cook. 

Mr. Casement claimed to have been elected a Delegate from Wyo- 
ming. The Territoiy was not yet organized. The election under which 
he claimed the seat was held m 1867. A law for the organization of 
Wyoming was not passed until 1868, and at the date of the report it 
had not yet gone into effect. The election laws of Dakota were still in 
force in "the proposed Territory. The election at which Mr. Casement 
was voted for was called by a mass meeting, and was not held in 
accordance with the proposed organic law or any other law. An\' 
principle on which he could be admitted would also justify the adniis 
sion of a Delegate from Alaska, if a mass meeting there should choose 
one. The committee recommended that the claimant be not admitted. 

There was no action by the House. 

[2 Bart., 516-518.] 
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FORTY-PIEST COHGEESS, 1869-1871. 

Committee on Elsciioiis, 

Mr. Paine, Wisconsin. Mr. Stevenson, Ohio. 

Churchill, New York. Burdett, Missouri. 

Heaton, Nortli Carolina. Burr, Illinois. 

Cessna, Pennsylvania. Randall, Pennsylvania. 

Mr. Butler, Tennessee. 

At the second session the following were added: 

Mr. Brooks, Massachusetts. Mr. Kerr, Indiana. 

Dox, Alabama. McCrary, Iowa. 

Hale, Maine. Potter, New York. 

Owing to the large number of contests the House authorized the 
chairman of the committee to appoint subcommittees of 3 meml>ei"s 
each and assign cases to them; said subcommittees having power to 
report the cases assigned directly to the House. This assignment was 
made at the beginning of the second session, as follows: 

To Messrs. Paine, Heaton, and Potter: BeMeti vs. Bradford^ Colo- 
rado; Camei'on vs. Roots^ Arkansas; Ilinds vs. Shei^rod^ Alabama; 
Grafton vs. Conner^ Texas. 

To Messrs. Churchill, Butler, and Burr: Switzler vs. Dyer, Missouri; 
Zeigler vs. Rice, Kentuckj^; Shields V6'. Van Horn, Missouri; Whittle- 
sey v*^. McKenzie, Virginia. 

To Messrs. Cessna, Kandall, and Hale: Taylor r.«f. Reading, Penn- 
sylvania. Eggleston -m, Strader, Ohio. Reid vs. Julian, Indiana. 
lloge vs. Reed {fimd c<ise)^ South Carolina. Wallace vs. Simpson, 
South Carolina. 

To Messrs. Stevenson, Burdett, and Kerr: Sypher vs. St. Martin, 
Louisiana. Hunt vs. Sheldon, Louisiana. Darrall vs. Bailey, Louisi- 
ana. Newsham vs. Ryan, Louisiana. Morey vs. McCranie, Louisiana. 

To Messrs. Brooks, Dox, and McCrary: Sheafe vs. Tillman, Ten- 
nessee. Leftwlch vs. Sinith., Tennessee. Boyden vs. Shol>er, North 
Carolina. Tucker m. Booker, Virginia. Barnes vs. Adams, Ken- 
tucky. 

The cases reported at the first session and the cases of Segar and 
Rodgers are not included in these assignments. The cases italicised 
above, it will be noticed, were never reported to the House. Follow- 
ing is a list of the cases as reported: 

Cane^. 

(1) Henry D. Foster vs. John Covode {priinafacis case), Pennrnfl- 
vanUx. 

(2) Caleb S. Hunt vs. Lionel Allen Sheldon {prim.a fade case), 
Loimiayia. 

(8) S. L. Hoge vx. J. P. Reed {prhna facie case), South Carolina. 

(4) A. S. Wallace vs. William D. Simpson (jprivia facie case). South 
Cart d Inn. 

(5) Leonard Myers ?'.s'. John Moffett, Pennsylvania. 
(()) (weovijia cas(\^. 
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(7) John Covodc vh. Henry D. Foster (final case), Prtnh^ylraula, 

(8) Charles H. Van Wj'ck m, George W. Greene, Xcm i(rrl\ 

(9) Caleb N. Taylor vs, John R. Reading, Pennm/1 mmui. 

(10) J. Hale Sypher ??^. Louis St. Martin, Louisiana, 

(11) Caleb S. llunt n^, Lionel Allen Sheldon (final case), Dmlmana, 

(12) Frank Morey m, (xeorge W. McCranie, Loukmna. 

(13) J. P. Newshaiii m, Micnael Ryan, Laulniana, 

( 14) A. S. Wallace ?w. Wi Uiam D. Simpson (final cuse), South Carol iaa, 

(15) Charles Whittlesey vs. Lewis McKenzie, Virginia, 

(16) Chester B. Darrall ?w. Adolphe Bailey, Louisiana, 
(IT) Sidney M. Barnes m, George M. Adams, Kentucky, 

(18) George Tucker ^';<. George W. Booker, Vlrqlnla. 

(19) William F. Switzler vh, David P. Dyer, Mvatourl, 

(20) Joseph Segar, Virginia, 

(21) John S. Reid vs. George W. Julian, Indiana. 

(22) John L. Zeigler vs. John M. Rice, Kentuehy. 

(23) Benjamin Eggleston vs. Peter W. Strader, Ohio. 

(24) Nathaniel Boyden vs. Francis E. Shol>er, N<yrth Carolina. 

(25) C. A. Sheafe vs. Lewis Tillman, Tennessee. 

(26) James Shields vs. Robert T. Van Horn, Missouri. 

(27) John B. Rodgers, Tennessee. 

(1) Foster vs. Covode {prima fa^de case). 

N^o certificate or proclaination ofele<^tlon. Majority report for Ctwode. 
Minority reports that no prima foA^U title sh(non. Neither el aim ant 
admitted. 

Majority, report by Mr. Cessna; minority reports by Mr. Paine and 
Mr. Burr. 

The governor of Pennsylvania in his proclamation declaring who 
were elected to Congress refused to declare either candidate from this 
district elected. He afterwards transmitted to the Clerk of the House 
certain affidavits, and in the letter of transmission said that these affi- 
davits ''indicate the election of Hon. John Covode." The signature 
of the governor and the authenticity of the affidavits were certified by 
the secretarv of the commonwealth. The House referred the procla- 
mation of the governor, his letter, and the affidavits transmitted to 
the committee to report who, according to these papers, was prhna 
facie entitled to the seat. 

The committee reported that the proclamation of the governor was 
not evidence of any title in either claimant from this district. But the 
House had decided in the former case of Butler vs. Lehman that the gov- 
ernor of Pennsylvania had the right to go behind fraudulent returns 
and decide who was elected. As the proclamation of the governor 
was not required to be in any prescribed fomi it was merely notice 
of his decision. The letter of tne governor to the Clerk of the House 
seemed to show the election of Mr. Covode, and having been made 
evidence by the resolution of the House referring the papers it esttil)- 
lished h\^ prima facie right to the seat. If, on a prhna facie case, it 
was proper to review the action of the governor, it should be said that 
the affidavits transmitted sustained his decision and showed frauds 
that no one could defend. The committee therefore recommendi^d 
that Mr. Covode l>e sworn in pending the contest on the merits. 
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The minority held that of the three documents referred only one, 
the proclaniation of the governor, was legal evidence, and that snowed 
no one elected from this district. The letter to the Clerk of the House 
was not an act which the governor was required or authorized by law 
to do, and was wholly unofficial. It was a mere j)rivate letter, of no 
more value than any other private letter, and it only incidentally 
expressed the opinion that tne affidavits indicated the election of 
Covode. It lacked the great seal of the State, and the attestation of 
the secretary could onl^ establish the genuineness of the governor's 
signature. The affidavits transmitted were exparte^ not taken in pur- 
suance of any law and wholly inadmissible. The mere fact of refer- 
ence by the House did not decide the question of the competence of the 
papers as evidence. "That question is always to be decided by the 
conmiittee and by the House." The minority therefore reconmiended 
a resolution declaring that on the papers referred no one was shown 
to have eLprimaJhcze right to the seat. 

Messrs. Burr and Randall, who agreed to the minority report, pre- 
sented an additional minority report, arguing the same points more at 
length, and discussing the case of Butler vs. Lehman, claimed to be a 
precedent. In that case the-governor did not go behind any returns 
to investigate (questions of illegal and fraudulent voting, but he simply- 
refused to receive as correct one return which had teen declared by 
the courts of the State to be a forgery. This was in no way an analogous 
case. The affidavits transmitted were not competent evidence for the 
consideration either of the House or the governor, but if they were 
taken as absolutely true they would only show that some votes had 
been rejected which should have been received and some received which 
should have been rejected. As there were no returns before the com- 
mittee there was no basis for the readjustment of these votes. 

The House did not admit Covode, but recommitted the whole case for 
investigation on the merits. 

[2 Bart., 619-530.] 

(2) Hunt vs. Sheldon {prima facie case). 

Majority report for Shddon^ minority report for Hwrvt. Shddon 
seated. 

Majority report bv Mr. Stevenson; minority report bjr Mr. Burr. 

Mr. Sheldon had the certificate of election, but tne certificate, as well 
as many other papers in this and other Louisiana cases, were referred 
to the committee with instructions to inquire into the validity of the 
election and the eligibility of the claimants. The committee reserved 
its decision upon the force to be given to the certificate oi election 
above. Taking the returns, except those rejected by the State can- 
vassing board, Mr. Sheldon had a majority of the votes. Whatever 
might be the result in a contest involving the validity of these returns 
and the sufficiency of the reasons for rejecting certain parish^, the 
returjis were prima facie evidence of the right of contestee to be sworn 
in, provided the election was a valid one. 

By the official reports of a committee of the legislature of Louisiana, 
referred to the committee, it appeared that in the parishes of Orfeans 
and JeflFerson a state of riot ana violence prevailed before and .lit the 
election. In these two parishes 232 Republicans were killed of mal- 
treated. The violence prevented nearly one-half the registered xvoters 
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from voting. These voUu's, if free to vote, would undoubtedly have 
voted a^inst that disloyal party which prevented them from voting, 
in which case the Republican candidate would have received about 
1,500 majority in the whole district. As the election in the other 

Sarishes was peaceable and a full vote was cast, it would be unjust to 
eclare the whole election void. If the election was allowed to stand 
on the result in the peaceable parishes, Mr. Sheldon would have a 
lai-ger majority than he had on the returns, as counted by the can- 
vassing board. The committee therefore recommended that he be 
sworn in, pending the contest. 

The minorit}^ dissented from this conclusion. Mr. Sheldon had a 
certificate of election, which, if not rebutted would be prima facie evi- 
dence of his title, but it was rebutted by a certificate of facts, issued 
to Mr. Hunt by the same board and of equal authority, showing that 
he had received an overwhelming majority of the votes. This certifi- 
cate of facts showed also that the returns of the parish of Orleans 
were rejected because returned by the supervisors of registmtion, 
although an examination of the law showed that this is just the way 
they should have been returned. Three other parishes, casting witn 
Orleans some 20,000 votes, three-fourths of the votes of the district, 
were rejected for slight informalities, and the certificate of election 
issued on the vote of three small parishes. There could be no justifi- 
cation for the rejection of these returns, and on the face of the facts 
shown by the two certificates, Mr. Hunt had much the better prima 
fade title. 

The alleged violence in the parish of Orleans was not a question 
brought before the conmiittee by the parties, and was not properlj^ 
before them in a prima facie case. There was no legal evidence of 
the facts alleged, and the report of the legislative committee, on which 
the statements of the majority seemed to be based, was notoriously 
and transparently partisan. 

This sort of logic, or law, when indulged in by a committee charged with the del- 
icate and importont duty of deciding a great question of the right to representation, 
can not be fitly characterized without appearing to violate the rules of parliamentary 
courtesy. In our judgment it deserves to be signally rebuked by the House. 

The minority recommended that the name of Mr. Hunt be substituted 
for that of Mr. Sheldon in the resolutions recommended by the 
majority. 

The recommendation of the majority was agreed to, and Mr. Sheldon 
seated, bv a vote of 85 to 38. 

[2 Bart., 530-540.] 

(3) HoGE vs. Reed {prima facie case). 

Conjlictvng certificates issued. Majority report fo7' contestant; 
minority report ogaiTist primu facie right of either party. Contestant 
seated. 

Majority report by Mr. Cessna; minority report by Mr. Burrs 
The canvassing board in South Carolina consisted of four of the 
State officers, any three to have power to act. Mr. Reed presented a 
certificate of election in due form, dated December 2, 1868, certifying 
that he had received a majority of the votes and was elected, and signed 
by three of the canvassing board. Mr. Hoge presented a certificate 
of election, dated the same day, signed by all four members of the 
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canva88ing board, certifying that he had received a majority of the 
Ugal votes, and was elected. He also presented a "statement" signed 
by all the members of the canvassing board, explaining their action, 
and a statement from one of the members of the board, withdrawing 
his signature from the certificate of Mr. Reed. Under a former reso- 
lution of the House the committee had already reported against Mr. 
Reed's right to be sworn in, on the ground of disloyalty, and had been 
sustained by the House, but in considering the claim of Mr. Hoge it 
was necessary to inquire whether it was ne^tived by anything that 
would amount to a better title in Mr. Reed if he were eligible. He 
committee found that either certificate standing alone would be suflS- 
cient jpAma fade evidence of title, but the withdrawal of one of the 
signatui-es from the certificate of Mr. Reed left it without the requisite 
number of signatures. The right to withdraw a signature was plain, 
and it having been exercised, the certificate of Mr. Reed was invali- 
dated, and that of Mr. Hoge was left. This entitled \Avi\. prirria faxAe 
to the seat, and the committee recommended that he be sworn in. 

The minoritv held that th^ p7*lma faci^ right on the certificates was 
with Mr. Reea, but as he had admitted his ineligibility under the four- 
teenth amendment, his claim was in abej^ance unless an act removing 
his disabilities should be passed. But the title that he would have had 
but for his ineligibility negatived the right of contestant Under the 
law the canvassing board were to declare the result from the state- 
ments sent them from the county canvassing boards, and give the cer- 
tificate of election to the candidate shown by them to have received 
the majority of the votes. Mr. Reed's certificate showed on its face 
that he had received a majority of the votes, and was hence in accord- 
ance with law. Mr. Hoge's certificate stated that he had received a 
majority of the legal votes, which was not what the law required the 
canvassei-s to certify. The certificate was dated December 2, 1868, 
but it was evident that it was issued much later. The "statement" 
of the canvassing board showed that at the time it was written the 
board had decided that Mr. Reed had th^ prima facte title, and it only 
expressed the judgment of the board that he was ineligible, and that 
in consequence Mr. Hoge, who was expressly declared to have received 
the next nighest number of votes, ougnt to be seated on the final deter- 
mination of the case. The wording of this statement precluded the 
idea that any certificate had been issued to Hoge when it was written. 
The statement was, curiously, not dated, but it referred to a certain 
affidavit which was dated December 8. The notice of contest of Mr. 
Hoge was served January 2, 1869, a month after the date of his cer- 
tificate. He would never have assumed the attitude of contestant if 
he had then had a certificate of election. Mr. Hoge's certificate was 
therefore not valid. That of Mr. Reed was in all respects valid, unless 
the right to withdraw a signature was conceded. The minority held 
that if this right existed at all there must be some limit to the time 
within which it could be exercised. That limit was either the last of 
the five days on which the board were permitted to meet or it was the 
date of the performance of the next official act based on the former 
act. It was evident that this withdrawal did not take place within 
either of these limits. The minority recommended that neither claim- 
ant be sworn in. 

The House sustained the report. 

[2 Bart, 540-551. J 
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(4) Wallace 'i\^. Simpson. 

Sayne facts a^ irreci'dlng case. Home siistalned inhuyrliy^ and recom- 
mitU'd the casejor investigation on the merits. 

Majority report by Mr. Burdett; minority report by Mr. Randall. 

The facts in this caBe were precisely the same as in the preceding 
case of Hoge vs. Reed. The majority report covered the same ground 
as in that case, but somewhat more in detail; the minority report was 
abnost word for word the same as in the previous case. In the 
majority report in this case the statement is made that the majority of 
the committee were of the opinion that the ineligibility of a majority 
candlidate ought to involve tne election of the candidate receiving the 
next highest number of votes, but on this question they yielded to 
the authority of the precedents of former Congresses. 

The House, by a vote of 103 to 73, adopted the resolutions presented 
by the raii\4>rity^ giving the seat to neither claimant on his yrivm 
farle title, and then by a unanimous vote reconmiitted the whole case 
for investigation on the merits. 

[2 Bart., 55^664.] 



A 



(5) Myers vs, Moffett. 

Fraud; illegal votes. Majority repirrtfor contestant; tninonty report 
^r Cf/ntestee, Contestant seated. 

Majority report by Mr. Stevenson; minority report by Mr. Randall. 

Contestant cnarged the casting of illegal votes for contestee sufficient 
in number to overcome the returned majority, and also that two pre- 
cincts should be thrown out on accountof the fraudulent reception by the 
officers of election of large numbers of unassessed (unregistered) votes 
without requiring of the voters the proof of qualification prescribed 
by the law. Contestee made countercharges of illegal votes, and asked 
that one precinct be thrown out because of the violent ejection of the 
election officers from the polling place and the resultant failure of 
many voters to vote. The committee did not examine the evidence in 
regard to individual illegal votes, but took contestee's own statement, 
and counting against him the votes substantially conceded in his brief, 
and counting against contestant all the votes claimed by contestee, they 
found even then a majority for contestant without the rejection of anv 
poll. But there were two polls which ought to be rejected. At both 
of these polls a very large number of votes were received from persons 
whose names were not on the assessment lists, without requiring of them 
the affidavits and vouchers required by law from such persons. It was 
made the duty of the judges of election, under very neavy penalties, 
to require this proof in all cases from unassessed persons, whether 
challenged or not, and the fact that in so large a number of cases this 
law was \iolated by the judges was evidence of fraud or collusion. 
This proof of fraud was strengthened by the failure of contestee to 
prove that any of these persons were in fact residents, and also in one 
precinct by the fact that the same election officers, at another election 
only a month later, had been guilty of most flagrant frauds in returning 
a large number of votes never cast by anyone. There was no evidence 
how most of the votes cast at this election by unregistered persons were 
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cast, and the only remedy for the f mud was the rejection of the whole 
poll. Rejecting theae two precincts, the majority of contestant wsls 
largely increased. 

There was no suflBcient ground for rejecting the poll attacked by 
contestee. While there were some disturbances, it was in evidence 
that this was always a turbulent poll, and this election was auieter than 
usual. If the election officer who was ejected by the police was the 
duly appointed judge, it would be fatal to the election. But the com- 
mittee lound that under the law he was not the judge authorized to act 
at this poll, and that the law had been read to him, but he refused to 
leave, and it was necessary to call on the police to remove him. There 
may have been some partisans of contestee who did not vote on account 
of this occurrence, but thej^ were perfectly free to vote, and were 
encouraged to do so and furnished with their own party ticket to vote. 
Many or them did vote, and if a few did notj their voluntary refusal 
was evidently in the hope of procuring the rejection of the poll. 

Contestant having a majontv in any way of looking at the case, the 
committee recommended that te be seated. 

The minority reported for contestee. Rejecting the individual illegal 
votes so far as substantially agreed on by the parties, and also cor- 
recting some errors in casting up the returns which the majority had 
held not to be sufficiently proved, contestee still had a majority of the 
legal votes. There was no proof of fraud in the reception of unregis- 
tered votes, and the fact that the voters were not challenged indicated 
that they were actual residents, though not assessed. Where there 
was proof for whom their votes were cast they might be deducted, but 
where there was no proof they were as likely to have been cast for one 
candidate as for the other, and contestee ought not to be made to suffer 
by the rejection of polls where he received large majorities and where 
the election was proved by the testimony of the election officet"s to 
have been perfectly fair. The precinct asked to be rejected by con- 
testee ought to be rejected. The polls were in the possession of a 
mob, the whole election was marked by rioting, and one of the elec- 
tion officers was ejected by violence. This would largely increase the 
majority of contestee, and the minority recommended resolutions 
declaring him entitled to his seat. 

A large part of both reports was taken up with discussions of cer- 
tain naturalization proceedings before judges of the supreme court 
sitting at nwiprlm^ but as no rulings were made affecting the result, 
and no legal principles announced, the arguments need not be outlined. 

The resolutions of the majority, giving the seat to contestant, wei'e 
passed by a vote of 113 to 38. 

[2 Bart., 564-595.] 

(6) Georgia Cases. 

Seats claw\ed in two Cmujr esses hy virtue of one decHan. Claimants 
not admitted. 

Report by Mr. Churchill. 

Under an ordinance of the constitutional convention an election for 
Representatives in Congress was held in Georgia, beginning April 20, 
1868. Neither the ballots voted for them nor the certificates of elec- 
tion specified to which Congress they were elected. Congress passed 
a law declaring that the State of Georgia should be entitled to repre- 
sentation as soon as certain fundamental conditions were complied with. 
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These conditions were complied with on July 8, 1868, and Hoon after- 
wards the persons elected at the April election presented their creden- 
tials, and were admitted to seats m the Fortieth Congress. At the 
beginning of the Forty-first Congress the same persons presented 
themselves with new certificates of election, based on the same election 
of April 20, 1868. The committee held that the oflBce of Representa- 
tive in the Forty -first Congress was entirely distinct from that of Rep- 
resentative in the Fortieth Congress, and ii these persons were elected 
to the latter office they could not, under the same election, claim the 
former. By accepting seats in the Fortieth Congress they had estopped 
theniselves from claiming that they were not elected to it, and it was 
clear that under the law they were rightfully elected to the Fortieth 
Congress. The law impliea that Georgia should have the right to 
immediate representation, and as at the time that law became effective 
the Fortieth Congress was in session, these gentlemen who had been 
elected to represent the State when it should become entitled to repre- 
sentation properly applied for and were properly gi-anted seats in that 
Confess. Tne committee therefore recommended that they be not 
admitted to the Forty-first Congress. The House agreed without 
division. 

[2 Bart., 696-601.] 

(7) CovoDE vs, Foster. 

nJegdL votes; fraud; nvijot^ity rep(yrt far contestant; minarity report 
for contest^e. Contestant seated. 

Majority report by Mr. Churchill; minority report by Mr. Randall. 

On th^ prima facie contest previously decided by the House neither 
party haa been admitted, and the case had been recommitted to the 
committee for investigation on the merits. 

On the face of the returns contestee had a majority of 41 votes. 
Adding to his vote certain votes illegally rejected by the election 
officers, and deducting from contestant the illegal votes proved against 
him, contestee would have a majority of 64 votes. To overcome this 
majority contestant claimed that two whole precincts should be 
excluded, and that a large number of illegal votes should be deducted 
from contestee. 

The conunittee excluded the votes of the Dunbar and Youngstown 
precincts. At Dunbar there was difficulty in finding the ballot boxes, 
and until about 11 o'clock the ballots were deposited in the hat of one 
of the inspectors. The election officers had whisky in the room, and 
during the day consumed about half a gallon. The one who received 
the b^lots and had charge of the hat was drunk and disorderly, put- 
ting his head out of the window and cursing and shouting. Several 
persons not officers of election were in the room all day, some of them 
intoxicated. During the time that the ballots were deposited in a hat 
these persons were so situated that they could easily have altered the 
contents of the hat. No attention was paid to challenges. Persons of 
foreign birth, claiming to be naturalized, were allowed to vote on 
showing papers of any sort without examination of the papers. A 
company of thirt^y or forty persons of foreign birth, mostlv strangers, 
was marched up in military order to the pofls and voted, the company 
being so placed that it was difficult for others to approach the polls and 
challenge the votes. No attention was paid to such challenges as were 
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made. At the close of the polls one of the clerks was taken sick, and 
was replaced by an unsworn outsider during the count. There were 
6 more ballots than names on the poll list. From all these circum- 
stances the committee concluded that the return of this precinct wa.s 
too unreliable to be received, and neither party having made any other 
proof of the votes the whole poll was rejected. 

The Youngstown district was also rejected. The assessor was shown 
to have placed the names of a number of j)ersons on his ''additional 
lists" without personal application as required by law. He failed to 
furnish the election officers with a certified copy of the list, and they 
used the list which had been posted up in a barroom for a month. 
The persons who were registered without personal application voted, 
and the election officers refused to pay any attention to challengers of 
these or other votes. The assessment list used by the officers disap- 
peared after the election and had not since been seen. Persons chal- 
lenged as not being registered were allowed to vote without making 
the proof required by law. The board were all Democrats, and no 
Democratic vote was refused by them. 

Besides these two precincts the committee rejected the votes of a 
number of paupers wno voted for contestee in the poorhouse precinct, 
though they had been sent there from other parts of the county, and 
of a number of nonresidents, minors, lunatic^s, and other disqualified 
persons. They added to the vote of contestant a number of votes 
offered for him and illegally rejected, including one vote offered by a 
voter who was deterred from voting it by threats of violence made in 
the presence of the election officers and not objected to by them. 
Whether the case was decided on these illegal votes alone, or either or 
both the polls in dispute were rejected, contestant was elected, and 
the committee recommended that he be seated. 

The minority held that neither of these precincts should be rejected, 
and also differed as to the number of illegal votes. Each of the objec- 
tions to the Dunbar precinct — the use of a hat for a ballot box, the 
intoxication of the judges, the excess of votes, the substitution of an 
unsworn outsider to aid in the count, the presence of outsidei*s in the 
room, etc. — was separately found to be insufficient to vitiate the elec- 
tion and combined they could be of no more effect. No poll ought to 
be rejected unless it was absolutely impossible to ascertain the time 
result, and the true method was not to reject the return and leave 
each party to prove the legal votes, but to require each party to 
prove the illegal votes and deduct these. The vote of the Youngs- 
town precinct ought not to be rejected because of the failure of the 
assessor to perform one portion of his duty. He had performed all 
of it except the furnishing of a ceilified copy of the list to the judge.s, 
and they had rendered this irregularity immaterial by using the orig- 
inal copy instead. 

The minority entered into a detailed analysis of the individual illegal 
votes, and found a larger number cast for contestant and a smaller 
number for contestee than were found by the majority. The pauper 
votes the minority did not reject. Making the deductions and addi- 
tions according to the findings of the minority would leave contestee 
with a majority of 54 votes, and they recommended that he be seated. 

The House agreed with the majority, and seated the contestant by a 
vote of 125 to 45. 

[2 Bart., 600-631.] 
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(8.) Van Wyck vf<. Greene. 

I^ra lululent Tiaturalization, Majority report for con testant; in Imyrity 
report ybr corUestee. Contestant seated. 

Majority report by Mr. Butler; minority report by Mr. Burr. 
Both parties in this case charged the procurement of fraudulent 
naturalization papers, and contestee charged bribery. The committee 
found that a few irregularly naturalized persons voted for contestant, 
but that nearly all the fraudulent naturalization was in the interest of 
contestee. In the county of Orange, during the three months pre<*.ed- 
in^ the election, over 800 persons were naturalized. The average 
number in previous years was about 60. Naturalization papers were 
issued here and elsewhere by the clerk of the court witnout any 
examination of the applicant before the court. In a number of cases 
papers were issued by special deputy clerks, and in at least one case 
they were issued in a room removed from the court room. The officers 
conducting this naturalization were partisans of contestee and working 
in his interest. It might be fair to infer that all these naturalizations 
were illegal, and that all the persons so naturalized voted for contestee. 
The deduction of their votes on this basis would leave a majority for 
contestant. But the committee preferred to deduct only those shown 
to have voted illegally for cx)ntestee. Deductions were thus made in 
a number of precincts, but it is not very plain from the report upon 
what evidence the fact that this number of persons voted for contestee 
is established, or whether there was any proof of the illegality of the 
naturalization iMipers, except the fact that they were issued during a 
certain year. Deducting all these votes from contestee, and deducting 
from contestant such illegal votes as were proved arainst him, con- 
testant was shown to have a majority of 139 votes, xheve were two 
f precincts where the. irregularities and the partisan reception of known 
raudulent votes were of such a character as to justify the exclusion 
of the entire polls. This would largely increase contestant's majority, 
but as it was not asked for in the notice of contest the committee did 
not recommend that it be done. 

The committee recommended resolutions declaring contestant 
elected. 

The minority did not agree to the conclusions of the committee, and 
attacked the fairness of the statements of fact on which they were 
based. It was clearly shown that persons had been taken to New York 
and fraudulent natumlization papers procured for them in the inter- 
ests of contestant, and that many fraudulent votes were cast for him. 
It was also proved that bribery was indulged in to a large extent in 
his behalf. No such proof was made against contestee. The naturali- 
zation papers objectea to were all issued in the presence of the court, 
and nearly all the persons objected to as voting on them were shown 
to be entitled to naturalization, whether these papers were regular or 
not. The large number of naturalizations was accounted for by the 
fact that this was the first Presidential election since the war, and that 
during the war persons entitled to naturalization had not procured 

Sapers for fear of the draft. The regularity of the papers signed by 
eputy clerks did not need to be passed upon, as these papei*s were 
uniformly rejected by the election officers throughout the district. 
Persons voting on the other recently issued naturalization papers 
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which were* regular in form were challenged and reauired to make 
proof of their right to vote. The testimony on which the majority 
sought to estimate the number of such persons voting for contestee 
was mostly vague guesses or hearsay. The majority evidently had 
not read the cross-examination of the witnesses cited by them. There 
was nothing against the validity of any of the papers objected to 
except that they were ''issued last fall." The minority found that 
the title of contestee had been in no way overthrown and recom- 
mended that he retain the seat. 

The House agreed with the majority, and gave the seat to contest- 
ant by a vote of 118 to 61. 

[2 Bart, 631-660.] 

(9) Taylou vs, Reading. 

Mlstake^H,' irregidaritles; illegal votes. Majority report for cotUest- 
ant; niliwrlty repyrtfor contestee. Contestant seated. 

Majority report by Mr. Cessna; minority report by Mr. Randall. 

The determination of this case depended on a large number of 
questions of fact, each involving very few votes. Few of them 
involve general questions of importance. On the face of the returns 
contestee had a majority of 41 votes. By correcting various mis- 
takes, mostly conceded by contestant, and allowing certain rejected 
votes, this majorit}^ was increased to 144. From this majority it was 
conceded that 58 individual illegal votes should be deducted, and the 
committee deducted 51 more. On most of these illegal votes the deci- 
sion of the committee was unanimous. There were differences in regard 
to certain soldier and pauper votes. The soldiers had been for years 
stationedin the precinct; someof them had resided there beforeenlisting, 
and some had reenlisted from there, though their former enlistment 
was from other places. The minority allowed all these votes, the 
majoritv deductea those of a few of the soldiers who had come from 
other places, and who had not reenlisted. The pauper votes were con- 
ceded bv contestee as illegal on account of nonresidence, and were 
deducted by the committee, but the minoritj^ held that an official opin- 
ion of Attornev-General Brewster, given smce the date of contestee's 
concession, and sustaining the legality of such votes, authorized the 
committee to count them. There were conflicts between the i*eturns 
and the tally sheets in some cases. The committee examined all the 
circumstances, and where mistake in the returns was apparent it was 
corrected, but the conflict with the tally sheet alone was not considered 
sufficient to show mistake in the returns. The minority held that the 
tally sheet was the original record of the count, and should prevail. 
There were some precincts in which contestant proved that more votes 
were cast for him than were returned for him. There were indications 
of fraud in these cases which might justify throwing out the whole 
vote, but the committee preferred merely to correct the vote by adding 
to contestant and deducting from contestee the votes shown to have 
been wrongfully returned. There was a large number of votes cast 
for contestee in one ward by persons who were not assessed and who 
did not make at the polls the proof required by law. All these were 
deducted by the committee. The minority held as to some of them 
that the proof that they were not assessed under similar names, or that 
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they voted for contestee, was insuflScient. The points of difference 
between the majority and minoritj', except as above indicated, were 
confined to questions of the weight of eviaence in re^rd to individual 
votes. The majority found that contestant had a majority of 72 votes; 
the minority found that contestee had a majority of 28 votes. The 
House sustained the recommendation of the majority, and seated con- 
testant by a vote of 114 to 45. 
[2 Bart., 661-698.] 

(10) Sypher vs. St. Martin. 

Vtole-nce and intirnidatimi. Report for contestant. Seat declared 
vacant. 

Report by Mr. Stevenson. 

This case is a later one than that of Hunt m. Sheldon, and, the facets 
being substantially the same, they are not given fully in the report in 
this case.* The refusal of the House to sustain the committee in this 
case was in part a reversal of the decision in the former case. 

This district was composed in part of ceilain wards of the city of 
New Orleans and neighboring parishes and in part of country parishes. 
The election in the country parishes was peaceable, and contestant 
received a majority of the votes cast in them. At former elections 
the Republican candidates had received a majority of the votes in the 
rest oi the district also, but at this election, owing to the Kuklux 
outrages, only 84 Republican votes were cast in the part of the dis- 
trict covered by the operations of this or^nization. Following the 
precedent of Iiunt m. Sheldon, the committee threw out the violent 
parishes, and as contestant had a majoritv in the peaceable parishes, 
they recommended that he be seated. The claim of contestee had 
already been disposed of by a former report of the committee declar- 
ing' him disqualined by disloyalty. 

On the first vote the House sustained the report by a vote of 78 to 
73. A motion to reconsider was passed by a vote of 83 to 79, and then, 
by a vote of 100 to 69, the seat was declared vacant. • 

[2 Bart, 699-703.] 

(11) Hunt vs. Sheldon {vase on vwrlts). 

Violeticeand intiviidatiov . Majority revort for contestee; minor ity 
report for contestant. Contestee retained the seat. 

Majority report by Mr. Stevenson; minority report bv Mr. Kerr. 

As this was the first of the Louisiana cases reported, tte report of 
the committee contained a full account of the general condition of 
affairs out of which all the cases grew. The main allegation in all the 
cases was that in certain parishes, constituting a large part of the 
State, the election was void by reason of violence and intimidation. 
At all the previous elections in these parishes since the beginning of 
the reconstruction period the Republican candidates had received a 
majority of the whole registered vote, but at this election the Repub- 
lican vote suddenly fell to less than one-tenth the usual vote, and all 

' The cases from 1 Bartlett and 2 Bartlett are eiven here in the order in which they 
are found in those compilations, instead of in chronological order 
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but 20 of the votes that were cast were cast in ei^ht country parishes. 
In the remaining parishes practically no Republican votes were cast, 
some parishes casting only 1 or 2 votes and others none at all. The 
cause of this remarkable result was found in the events which shortly 
preceded the election. A secret military organization, known as the 
"'Knights of the White Camellia," was formm, which embraced prac- 
tically all the Democmtic voters in the State, and was able, in the city 
of New Orleans, to muster a force of over 15,000 armed men, all sworn 
to obey the commands of their authorized leaders. Out of this organi- 
zation grew the Kuklux Klan in the country parishes and the Innocents 
in the city — bands of men operating in hideous disguises and devoted 
to the grosser sort of outrages. At first violence was generally 
avoided, and a system of social and business ostracism against Repub- 
lican voters, contrasted with treatment of the opposite sort to such as 
would join Democratic organizations, was reliea upon to break the 
Republican power. These methods proving ineffective, violence and 
murder were resorted to, and for some time the city of New Orleans 
and neighboring parishes were in a state of anarchy. Not less than 
2,000 Republicans were killed or injured. There being no State 
militia, the civil authorities were entirely without means of suppre^js- 
ing the disturbances, and the military force stationed at New Orleans 
was so small that the general in command declared that he had not 
enough force even to protect United States property if it should be 
attacked by the organization, which had taken practical control of the 
city. The result was that the riots and outrages cxjntinued until the 
civil authority was substantially surrendered to the riotous element 
b>' the appointment of a leading Democrat as chief of police. This 
produced a sort of peac^e, in the nature of a truce, and a comparatively 
peaceful condition was maintained up to and including the day of elec- 
tion, but only upon the express understanding that the Republicans 
would make no effort to poll their vote. Very many witnesses testified 
to the universal belief that if any attempt had been made to poll the 
Republican vote the scenes of violence and bloodshed would have been 
instantJy renewed. 

lender such a condition of affairs the committee held that the elec- 
tion was vitiated in the intimidated parishes. While there was no 
actual violence at the polls, the majority of the Republicans refrained 
from voting under an actual and reasonable fear that any attempt on 
their part to vote would result in violence similar to that which had 
alre^y taken place. The committee thought the only safe rule to be 
adopted to me(*t and correct such a condition of affairs was to throw 
out the vote of all the intimidated parishes and declare the result from 
the vote of the peaceable parishes. It was proposed to apply this rule 
to all the Louisiana cases. Applying this rule to the case of Hunt ?v?- 
Sheldon, it appeared that the district in question was composed of six 
whole parishes and part of Orleans Parish. All the parishes, except 
Orleans and Jefferson, were peaceable, and cast a vote of: Hunt, 4r,5S2; 
Sheldon, 7,1)28. On these votes Mr. Sheldon was elected. He had 
already been sworn in under a special resolution, and the committee 
recommended that he retain the seat. 

The minority reported in favor of Mr. Hunt. On the face of all 
the returns he had received a majority of 10,826 votes. The certifi- 
cate had been given to Mr. Sheldon by the action of the canvassing 
board in throwing out several parishes on technical grounds plainly 
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untenable. It wa8 now proposed to throw out the parishes of Orleans 
and Jefferson, where more than half the votes were cast and where 
two-thirds of the registered voters lived, on the ground of vioh^nce and 
intimidation. But it was conceded that the election was in all respects 
quiet and peaceable, and that ever\'one who offered to vote voted as 
he pleased and without difficulty. An election ought not to be held 
void because a number or class of electors pretended that they were 
afraid to go to the polls, in the face of the fact that those who did go 
experienced no difficulty. The established rule in such cases was — 

That to invalidate or make void aii election on the ground of riot and intimidation 
it mufit appear that the proceedings at the election were interrupted and the as<;er- 
tainment of the result prevented tnereby. 

All the previous cases in Congress involving this question had been 
bjised on allegations of violence on the day of election at the polls, but 
the election had never been held invalid, because it was not shown that 
the proceedings were interrupted or the ascertainment of the result 
prevented. If, however, the charges of intimidation in this case were 
sustained, a majority in the district could not f>e shown for Mr. Shel- 
don. If it were assumed that all the registei'cd voters who did not 
vote in the parishes of Orleans and Jefferson would have voted for 
Mr. Sheldon, and their votes were so counted, they would still lack 68 
votes of overcoming the returned majority of contestant. The minor- 
itv therefore recommended that the seat be given to contestant. Mr. 
^err, who made the minoritv report, was '^prevented by lack of time 
from further considering in tliis report the general condition of society 
in the district during the canvass that preceded the election,'' but 
promised to do so when the case was debated in the House. 

The resolutions reported by the majority were agreed to by a vote 
of 114 to 51. 

[2 Bart., 708-718. J 

(12) MoKKY /%v. McCkanik. 

VloI<inee ami Intiuiidiitlim, Whtle elect !<j7i hAd void. 

Report by Mr. Stevenson. 

This wa« another Louisiana case in which the election in a large part 
of the district was void for violence and intimidation. The House had 
in the previous case of Hunt vs, Sheldon approved the rule — 

That wliere it appears that c^jrtain precincts and parishen (or counties) of a <listri(t 
have been carried by violence or intimidation, the returns therefrom shall l)e rejecttni 
and the result derived from the returns from the jKiaceable precincts and i)ariHhe8 (or 
counties). 

But in the subsequent case of Sypher's vf<, St. Martin, the House 
had refused to sustain a decision based upon this rule. The committee 
preferred not to take this action as a leversal of the rule, but- 

accept the decision of tire House in Sypher's case, not as a reversal but as a limita" 
tion of the rule adopted in Sheldon's case, and int^erpret the action of the House in 
Sypher's case to mean that the rule should not be so far extended as to apply to such 
a case where less than one-fourth of the legal ele<^torsof tbe district n\sided, and one- 
fifth of the registered vote was cast, within the peaceable parishes and precincts, and 
the claimant received but a small majority of that vote. 

Applying these rules to this case, it appeared that the p<»iiceable 
parishes contained about one-third of the registered vote. In these 
panshes contestant received a small plurality but not a majority of the 
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votes. If certain parishes where the evidence was not quite so con- 
clusive were retained, contestee would have a small plurality. In either 
case the claims were negatived by the precedent of Syphers case. 
Contestee was also prevented from taking the seat by reason of having 
taken part in the rebellion. The committee reconmiended resolutions 
declaring that neither claimant was entitled to the seat. The House 
agreed without division. 
[2 Bart., 719-723.] 

(13) Newsham vit. Ryan. 

Violenee and Intiiuidatkni . Heport for contestant. Contestant 
seated. 

Report by Mr. Burdett. 

Contestant alleged that the election in five out of the ten parishes of 
the district was void for intimidation, and also that contestee was ineli- 
gible under the fourU^enth amendment. The committee found that 
contestee had, as a member of the State legislature, before the war, 
taken the oath to support the Constitution of the United States. Dur- 
ing the war he was shown to have made a speech to a new company of 
rebel soldiers, urging them to tight bravely, and he had himself been 
lieutenant of a compan^^ of home guards, and worn the re(*ognized 
uniform of a Confederate oflBcer. He asserted that he had all the time 
privately desired the success of the Union, but these acts did not indi- 
cate it, and it appeared that he had been generall}' recognized as an 
adherent to the rebellion. While those of his neighbors who were 
known to be Union sympathizers, even in a quiet way, were grossly 
maltreated, he was always well treated by the rebel authorities. The 
committee therefore found him ineligible under the fourteenth 
amendment. 

In four of the disputed parishes only three Republican votes were 
cast, though at previous elections the majority of the voters had been 
Republicans. This result was brought al)out by the same policy of 
violence and intimidation found in the other Louisiana cases (see e, g, , 
Hunt vs, Sheldon). If these four parishes were rejected, contestant 
would have a majority of 641) votes in the remaining six. In the six 
retained parishes about two-thirds of the votes of the district were c*ast. 
If the other parish objected to, in which only 43 Republican votes 
were cast, was rejected, the majority of contestant would be 1,308. 
There was much intimidation in this parish, but less than in the other 
four. In the retained parishes, also, there was a condition of affairs 
which probably caused a larger Democratic and smaller Republican vote 
than would otherwise have been cast. 

The committee recommended that contestant be seated. The House 
pjissed the resolution by a vote of 79 to 71. A motion to reconsider 
was laid on the table by a vote of 95 to 77. 

[2 Bart, 724-731.] 

(14) Wallace ?%v. Simpson. {Case on merits), 

Jneli(/!hi1ity ((f contestee. Violence and intimidation. Report for 
contt'Htant. Ckfntestant seated. 

Report by Mr. Cessna. 

On the prima facie case neither party had been sworn in. On the 
case on the merits the subcommittee unanimously reported in favor of 
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contestant. The report was based on three grounds: (1) That the 
ineligibility of eontestee involved the election of contestant; (2) that 
the election was void in six of the nine counties, and contestant had a 
majority in the other counties; and (3) that, if no counties were rejected, 
enough yotei's were prevented from voting by violence and intimida- 
tion to have given the majority in the district to contestant if they had 
voted. These three propositions all led to the same conclusion, but 
the first proposition was agreed to only by Mr. Cessna, who drew the 
report. Mr. Hale agreed to the second and third, Mr. Randal] prob- 
ably only to the third. 

(i) Mr. Simpson, the eontestee, was notoriously ineligible, undca* the 
fourteenth amendment. He had been a member of the legislature 
before the war and taken the oath to support the Constitution of the 
United States. He had voted for the ordinance of secession, been a 
colonel in the Confederate army, and a member of the Confederate 
congress. All these were facts of which the electors were bound to 
take notice, and it abundantly appeared that they did have actual 
notice of them. Under thase circumstances Mr. Cessna thought that 
the votes cast for eontestee ought to be considered as thrown away. 
Such was the English rule. There was no American precedent to the 
contrar3\ In the only previous case in which the question had l>een 
raised the disqualification was not notorious. The question grew out 
of the conditions produced M^ the rebellion, and if there were no pre- 
cedents it was because the rebellion itself was without precedent. If 
a majority of the voters of a district voted blank balfcts, or for an 
imaginary person, their votes would not be considered, and it ought 
to l^ the same when they voted for a person notoriously ineligible. 

(2) In six of the nine counties of the district the freedom of the elec- 
tion was dei^troyed by violence and Ku Klux outrages. 

The game system prevaile<i in each one of these six counties. Clubs were formed; 
resolutions passed; litborers discharged for voting their sentiments; men denounced; 
custom taken from them; their property burned; houses fired into; some stripped 



and flogged; others crippled, scourged, waylaid, and robbed; pictures of Union men 
taken and sent around to Democratic roughs, so that they might know whom to 
murder; cannon fired all of the night before the election, so as to frighten the negroes 



and keep them from the polls; the whole district filled with Winchester rifles (four- 
teen shooters) ; many Union men, both white and black, hung up to the trees and 
shot down in the woods and in the streets; and many others compelled to vote the 
Democratic ticket against their will, in order to save their lives. 

The .same persons who committed the outmges before the election 
were at the polls armed and making threats. Where no attempt was 
made by Republicans to vote the election was comparatively quiet, but 
where they did attempt to vote there was violence at the polls in exact 
propoition to their persistence. The votes of all these counties ought 
to be thrown out, and the election adjudged to contestant on the basis 
of his majority in the other three counties. 

(H) If the vote of no county was thrown out, eontestee Had on the 
returns a majority of 4,2^1. But the testimony showed that 5,700 voters 
had been prevented from voting by violence and intimidation. If these 
votes had been permitted to be cast, contestant would have been elected. 

The committee recommended that contestant be seated, and the House 
agreed netn. c(m, 

[2 Bart, 731-746. J 
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(15) Whittlesey rs. McKenzie. 

Disloyalty. Report for mnU^Hte^^. Contcatee. retained the. seat. 

Report by Mr. Churchill. 

Contestant claimed that contestee was ineligible under the fourteenth 
amendment, and that in consequence of the ineligibility of contestee, 
he was himself elected. The alleged acts of disloyalty were all per- 
formed before the passage by the State of Virginia of the ordinance 
of secession. After the passage of that ordinance contestee was through- 
out the war an undoubted Union man. But he had as a member of the 
legislature of Virginia voted for the resolution declaring that if the- 
differences between the States could not be adjusted *' every considera- 
tion of honor and interest demand that Virginia shall unite her das- 
tiny with the slaveholding States of the South.'' He had also voted 
for the act authorizing the borrowing of money and issue of treasury 
notes for the puipose of providing for the defense of the State. As 
a member of the common council of the city of Alexandria he had 
voted for an appropriation of $200 to arm two militia companies, both 
of which afterwarcts went into the Confederate army. But all these 
acts were before the passage of the ordinance of secession, and in con- 
nection with them contestee had not given adherence to any other 
power than the United States, except the State of Virginia, which at 
that time was not hostile to the United States. The two resolutions of 
the legislature were voted for by the Union members, and did not 
involve disloyalty. The appropriation to the militia companies was a 
large reduction from the amount proposed by the rebel symimthizei's, 
and was considered at the time a IT nion act. 

The committee unanimously recommended a resolution retaining 
contestee in his seat. The House agreed without division. 

[2 Bart., 740-754.] 

(10) Daruall /w. Bailey. 

Vl(>le))ee and intlin!d<it!(f)i. Report f(rr emitiMant. Cont^e^^itant seated. 

Report by Mr. Stevenson. 

There were twelve parishes in this district. The election was not con 
tested in seven of the parishes, casting considerably over half of the vote 
of the district. In the other five parishes contestant claimed that the 
election was void for violence and intimidation, and the committee 
sustiiined his claim. In one parish there was a two-days' massacre by 
aruK^d ])ands of men, and over 200 negroes were killed. After that 
for we(*ks no (*olored man dared venture out without a badge of pro- 
tection, issued by the secret order which hac" conducted the rioting. 
In three neighboring parishes the same condition of riot prevailed 
and many Kei)ublicans were killed. No Republican votes were cast, 
though th<' majority of the voters were Republican. In another parish 
the parish judge and sheriff, both Republicans, were pssassinated, and 
a reign of terror prevailed. Only a tew Republicans voted, and these 
could not have done so if troops had not come into the parish on the 
night before the election. 

Contesbint had a majority of 245 votes in the peaceable parishes, 
and th(^ committee recommended that he be seated. The Hoitse agreed, 
by a vote of 07 to 04. A motion to reconsider was laid on the table 
])V a vote of 90 to 77. 
*|2 Bart., 754-759.1 
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(17) Barnes vs. Adams. 

Irregul^Htus; ill^egal rote^; vloletxceandintimidciti/m, Reixfrt for 
(xmte^te4.\ Crmtestee retained the seat. 

Report b3' Mr. McCrary. 

Contestant claimed that many ex-rebel soldiers voted for eontestee, 
and that their votes were illegal: that some of the officers of elecHon 
were ineligible on account of disloyalty; that in some precincts the 
officers of election were not etjually divided between the two parties, 
as required by law; that many illegal votes were cast; and that at some 
precincts the election was void for violence or fraud. He also charged 
m his ev^idence and argument, but not in his notice of contest, tnat 
some of the officers of election were not sworn. 

The committee found that there was no law of Kentucky, or of the 
United States, depriving persons who had been common soldiers in 
the rebel army of the right to vote. In the case of McKee vh. Young 
their votes had been rejected on the ground that they were paroled 

?»risoners of war, but at the time of this election the war had been over 
or three yeai*s, and their statvs as prisoners had certainly ceased to 
exist. 

Under the law of Kentucky the officers of election were required to 
be equally divided between the political parties, but b\^ an act of March 
15, 1862, it was provided that those who had engaged in, advised, aided, 
or adhered to the rebellion ^' shall not be deemed one of the political 
parties in this Conmionwealth within the provisions of the act." Some 
of the election officers had been in the rebel army, or adherents to the 
rebellion, and contestant claimed that the votes of precincts where 
such officers presided should be thrown out. But the committee held 
that the act was directed against the secession party in existence when 
the act was passed and not against individuals. After that party had 
ceased to exist the persons who had belonged to it were not disqualified 
from serving as representatives of one of the recognized political par- 
ties; and even if they were disqualified, they were officers de facto^ 
acting under color of authority, and in the absence of fraud their acts 
affecting third parties were valid. 

The allegation that some of the officers of election were not sworn 
was not made in the notice of contest, and this ought to be decisive of 
the question. But if it were not, there is — 

a principle of law which your committee believe to be well settled by judicial deci- 
sions, and most salutary in its operations, which is conclusive of this point, as well as 
of several other points in this case. It is this: That in order to give validity to the 
official acts of an officer of election so far as they affect third parties or the public, 
and in the absence of fraud, it is only necessary that such otficer shall have cohtr of 
anthority. It is sufficient if he be an officer de facto and not a mere usurper. Thin 
doctrine has been retK>gnized and enforced by many of the highest courts of this 
country, and among others by the following: 

People m. Cook, New York (4 Selden, 67); Taylor m, Tavlor et aL 
(10 Mmnesota, 107); Baird vs. Bank of Washington, Pa. (11 S. & R., 
414); Pritchett et at. vs. The Peoole, Illinois (1 Gilm., 529); The 
People vs. Amnions (5 Gilm., 107); St. Louis County Court rs. Sparks 
(10 Mo., 121); Whipley vs. McKune (10 Cal., 352); The People rs. 
Gook, New York (14 Barbour, 259); Greenleaf vs. Low (4 Uenio, 
168); Weeks vs. Ellis (2 Barbour, 324); Keyser vs. McKisson (2 Kiiwls, 
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139); McGregor vs. Balch (14 Vermont, 428). Quotations from and 
comments on each of these cases are given. 

After a careful examination of the authorities the committee is satisfied that no 
principle of law is better settled by judicial decisions, and that no authority can be 
found emanating from a respectable court in conflict with those cited. The cases 
which have been decided by this House are not so harmonious or so free from diffi- 
culty. These will now be referred to briefly. 

The case of Jackson vs. Wayne (CI. and H., 47): In this case it was held that where 
the law required three magistrates to preside at an election, a return by three persons, 
two of whom were not magistrates, was defective. An examination of the whole 
case, however, shows that fraud was chai^ged and proven, and the case is therefore 
not authority for the doctrine that a fair election at which the people have expreased 
their voice fully and freely should be set aside on the ground that one or more of the 
officers were such (U facto only and not dejure. 

McFarland vs, Culpepper (CI. and H., 221 ) : In this case it seems to have been held, 
without much consideration or discussion, that a failure on the part of election officers 
to take the required oath vitiates the election. It is not quite clear that the case was 
one in which there was no fraud. Much of the evidence was ruled out because not 
properly taken, and finally the seat which was contested was declared vacant. 

Easton vs, Scott (CI. and H., 272) : In this case the failure of some of the electicA 
officers to be sworn is one of the many objections urged against the validity of the 
election. Upon the whole case the seat was declared vacant. This case, however, 
was not decided upon the sole ground that the officers were not sworn. There were 
other objections, and among them that the election was held viva voc£ when the law 
required that it be by ballot, and that there was fraudulent voting and fiaadalent 
rejection of legal votes. 

Draper vs. Johnston (CI. and H., 702): In this case the vote of a precinct presided 
over by officers not sworn was thrown out. The point does not seem to have been 
discussed or the soundness of the law laid down to have been questioned. 

Howard vs. Cooper (1 Bart., 275): This case was decided upon various grounds. 
There were illegal votes and frauds alleged and proved to the satisfaction of tne com- 
mittee. Among other things it was shown that at one precinct there were but two 
inspectors, whereas the law required three. This was held to vitiate the vote of the 
precinct where such officers presided. At this same precinct, however, the com- 
mittee found that illegal votes were cast. 

In the case of Delano vs. Morgan (Fortieth Congress^) the vote of one township 
was thrown out, upon the ground tnat one of the three judges of election was a 
deserter from the Union Army, and, therefore, not capable of taking or holding the 
office. In the discussion of that case the chairman of the committee (Mr. Dawes, of 
Massachusetts) put the decision upon the ground that there was an express statute 
declaring that a person guilty of desertion should ** be incapable and forever disqualified 
to hold any office under the Government.'* He insisted that such a person could not 
be an officer even de facto. ( Vid^ Congressional Globe, vol. 67, p. 26808.) 

It is worthy of remark that while some of the decisions of this House seem in con- 
flict with the doctrine of this report, that doctrine itself has never been directiy 
queHtioned. It may have been ignored, but no report can be found in which it has 
been denied in express terms or even seriously doubted. On the contrary, wher- 
ever this principle is refer re<i to at all in any of the reports in cases decided by this 
House it has been approved. 

There are a number of dfeinsions of this House quite in harmony with the law as 
it is laid down by the courts, as shown by the judicial decisions hereinbefore quoted. 
We notice the following: 

Milliken vs. Fuller (1 Bart., 176): In this case the election at a certain precinct 
was held by officers who were not chosen according to law, having been elected in 
April, when by law they should have l^een elected in March. Tne report of the 
committee, which was unanimous and which was adopted by the House, contains 
this language: 

"The committee is unanimously of the opinion that the persons officiating were 
officers de facto, acting in good faith, and as no fraud is alleged the votes from the 
district were rightfully counte<l for the sitting member." 

In Clark ?v<. Hall (1 Bart., 215) the report of the committee has this language: 

*' Your committee would not rejec^t for mere informality a county abstract which 
truly presents the aggregates of the votes ac^tually cast in the precincts." 

'2 Bart., 168. 
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In the ease of Flanders and Hahn (1 Bart, 443) the committee used this lan^^rua^: 

**The princi^l and only aim of the law is to secure fair elections, and the non- 
observance of directory provisions can not annul an election carrieci on with all the 
essentials of an election, and with perfect fairness/' 

And, finally, in the case of Blair v$. Barrett (1 Bart., 313), after a careful review 
of the whole subject, the committee, through ita chairman, Mr. Dawes, of Maasachu- 
aetts, states the law precisely in accordance with the views now taken >)y your com- 
mittee. We extract as follows: 

**Had it appeared from the eWdence that the election had been fairly con<luctetl at 
tliese predncte, and there were no traces of fraud, no taint of the ballot box, the 
committee would not have been willing to have recommende<i a rejet^on of theae 
polls. The honest electors should not be disfranchised and their voice stifled from a 
mere omiaision of the officers of election to take the oath of oflice." 

llie queHtion, therefore, regarded in the li^ht of precedent or authority alone, 
would stand about as follows: The iiididal decisions are all to the effect that the acts 
of officers defarlOy so far as they affect third parties or the public in the absence 
of fraud, are as valid as those of an officer dejure.' The decisions of this House are 
to some extent conflicting; the point has seldom l)een presented upon its own merit«, 
separated from questions of fraud; and in the few cases where this seems to have 
bwn the case the rulings are not harmonious. In one of the most recent and important 
cases (Blair vs. Barrett), in which there was an exceedingly able report, the doctrine 
of the courts, as above stated, is rei;ognized and indors^. The question b?, there- 
fore, a settled question in the courts of the country, and is, so far as this House is 
concerned, to say the least, an open one. 

Your committee feels constrained to adhere to the law as it exists and is adminis- 
tered in all the courts of the country, not only because of the very great inthority by 
which it is supported, but for the further reason, as stated in the outset, that we 
believe the rule to be most wise and salutary. The officers of election are chosen of 
necessity from among all classes of the people; they are numbered in every State 
by thousands; they are often men unaccustomed to the formalities of legal procee<l- 
ings. Omissions and mistakes in the discharge of their ministerial duties are almost 
inevitable. If this House shall establish the doctrine that an election is void l)ecause 
an officer thereof is not in all respects duly qualified, or because the same is not con- 
ducted strictly according to law, notwithstanding that it may have been a fair and 
free election,' the result will be ver>' many contests, and, what is more, injustice 
will be done in many cases. It will enable those who are so disposed to seize upon 
mere technicality in order to defeat the will of the majority. 

As this is the leading case on this question, and as the rule here laid 
down has since been generally followed, it has seemed proper to cjuote 
this part of the report in full. 

The only other issues in the case were the allegations of fraud or 
violence at certain precincts and of illegal voting. 

At one of the precincts there had been rioting and Ku Klux out- 
rages before the elec^tion and threatening notices had been posted up, 
but on the day of election a truce was declared, and while both parties 
went to the polls armed there was no violence at the polls and the 
full vote of Doth parties was c^ast. The committee did not reject this 
poll. Other precincts were attacked chiefly on the ground of the 
reception of a large number of ille^l votes, but as these votes could 
generally be purged, and as it would have been possible in all cases 
(the election being t^k)a voce) for the contestant to have made specific 
proof what votes were illegally cast for conti\stee, the committee did 
not reject any of these precincts. The poll books of five precincts 
were not certified by any oflicer of election, and they were rejected. 
After all thase corrections were made, the deduction of individual 
illegal votes according to the construction of the evidence most favor- 
able to contestant would still leave contestee a majority. The com- 
mittee therefore reported resolutions declaring him elected. 

The reiw>lutions were adopted without division. 

[2 Bart., 760-772.] 



Digitized by VjOOQIC 



250 DIGEST OF COKTESTED ELECTION CASES. 

(18) Tucker rs, Ik)OKER. 

Disloyalty, Report ff^ ctm.teHtee. OmUj^t^e rrtained the seat. 

Report by Mr. Brooks. 

Contestant claimed that contestee was ineligible under the fourteenth 
amendment, and that he was unable truthfully to take the oath required 
by the act of July 2, 1862. The committee found that contestee had 
been a justice of the peace before the war, and as such he had taken 
the oath to support the Constitution of the United States. He wa^ 
presiding justice of the county court at the outbreak of the war, and 
continued in his oflSce throughout the war. He voted for various 
measures looking to the furnishing of supplies to the soldiers fi'om 
his county who were in the Confederate army, and was appointed and 
acted as agent to collect and distribute those supplies. He had voted 
for the ordinance of secession. All these apparently disloyal acts 
were admitted by contestee, but he claimed that he had neveilheless 
l>een all the time in favor of the Union. He continued in his office 
after the passage of. the ordinance of secession because it would have 
been unsafe to resign it, it protected him from conscription into the 
rebel army, and it was thought best by the Union men to have as 
many sucli offices as possible neld by Union men. The act of collect- 
ing and distributing supplies for the soldiers became a part of his 
duty as a member of the count}^ court. He had voted for the ordi- 
nance of secession, though opposed to it, because on consultation with 
friends of the same opinion it had been concluded that that would be 
the only safe course. The committee found that these claims were 
sustained by the evidence and that the acts done by contestee were in 
conti-avention of the letter but not of the spirit of the fourteenth 
amendment. They therefore held that contestee was not ineligible 
under that amendment. 

If no action had been taken by the House on the question there 
might be difficulty about contestee's taking all the oath required, but 
as the House had already voted that the oath be administered to him, 
it followed that the oath had been considered both by the House and 
by (contestee as in spirit merely requiring loyalty. The committee 
therefore recoinmenaed that contestee retain his seat. The House, by 
a vote of 1)9 to 24, laid the whole subject on the table, which left con- 
testee in the seat. 

[2 Bait., 772-777.] 

(19) SwiTZLKR r>i, Dykr. 

Fraud nhid registration. Major Uy report for contestant; minority 
report fi'ir ettntestee, Contestee retained the seat. 

Majority report l)y Mr. Churchill; minoritv report by Mr. Cessna. 

According to the returns cont(»stant received a majority of 710 votes, 
but the secietury of state of Missouri threw out the returns of Monroe 
County, and gavt* the certificate to contestee, who had a majority of 
482 votes in the remainder of the district. The decisive issue in the 
case was the question whether the vote of Monroe County should be 
counted. The majority of the committee (Messrs. Churchill and Burr) 
held that as the law only re(|uired the secretary of state to "cast up 
the votes'' returned to him; he was a purely ministerial officer, and 
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had no right to rejec*t the vote of this county, which was regularly 
returned. But this question had no bearing on the merits of the case. 

Under the constitution of Missouri pei*sons who had given adher- 
ence or svmuathy to the rebellion were disfranchised, and a very rigid 
registration law was enacted to enforce these provisions. The consti- 
tutionality of these requirements of the constitution and laws had been 
sustained by the supreme court of Missouri, and affirmed by the 
Supreme Court of the United States. Contestee charged that in Mon- 
roe County these provisions had been violaU^d, and that as a result of 
corrupt conspii"acy large numbers of persons who were disfranchised 
under the constitution and laws were registered and permitted to vote. 
It appeared that the superintendent of registration for the senatorial 
district of which Monroe County was a part had always been a Repub- 
lican, and was recommended and appointed as such. After his appoint- 
ment he was approached by a Democratic candidate for re-election to 
the State senate, who offered to procure his election as sheriff if he 
would appoint '''the right sort of men," meaning Democmts, on the 
county registering boanis. The candidate also onered to deposit from 
|53,0(X) to $o,()0() in a bank as a guaranty of his ability to secure the 
election of sheriff. There was no evidence that this last proposition 
was accepted, but the first was. The superintendent of registration 
removed all the Republican registering officers whom he had appointed 
and appointed new officers, nearly all Democrats. He then announced 
himself as an independent candidate for sheriff; his name was put on 
the Democratic ticKets, and he was elected. 

In Monroe County there was trouble in the board originally appointed, 
owing to disagi'eements between one of the members of the board ana 
the other two. The two were removed and two others, recommended 
by the third, were appointed. One of these was afterwards removed 
and another appointed in his place. The board as last constituted 
acted harmoniously. 

The committee, however, found that if the vote of the countj- was 
''to be rejected for eri'ors connected with the registration it must 
be found m the action of the board itself, and not in circumstances 
preceding or attending their appointment." On this point there was 
no evidence justifying the rejection of the vote of the county. The 
instructions Lssued to the board by the superintendent were that they 
should strictly obey the law, and the members of the board testified 
that they did so. Any citizen had a right to appear before the board 
and object to the registration of disqualified applicants, and it did not 
appear that the Ixmrd threw an}- obstacles in the way of pt»rsons desir- 
ing to object, yet none did so. It was true that the number of voters 
registered by this board was very much larger than that registered for 
the preceding election, but the increase was in part accounted for by 
various natural causes and in part, probably, by the different spirit of 
the two boards of registering officers in construing and applving the 
law. But much better evidence than was produced was in the reiich 
of contestant and could have been produced if a large number of dis- 
qualified persons really were registered. The ballots were numl>ered 
and preserved, so that it was easy to prove for whom each vote was 
cast. 

If the sitting member therefore believed that persons were registered and voted 
in that county who were not entitled so to do under the (Constitution and laws of 
Missouri, he should have established this faet and at the same time purged tlie ]m>11 
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by showing such disqualification in each individual case by the voter's own oath, or 
other adequate proof, and then showing for whom Ke voted, so that the House could 
make the proper deductions in deciding this case. This the sitting member has not 
attempted to do, and failing this, has not a right to ask the House to reject their 
votes upon secondary and Islt less satisfactory proof. 

The committee therefore held that the vote of Monroe County should 
be counted. 

The votes of some precincts where fraud was apparent were rejected. 
In each case it appeared that more votes were returned as being cast 
than were found on the list of qualified voters. The custodians of the 
ballot boxes had refused to allow them to be opened, and it was hence 
impossible to purge the returns by ascertaining what votes were cast 
by legal voters. There was no alternative but to reject the returns. 
One or two precincts which had been rejected by the county courts for 
technical reasons were counted by the committee. On the whole case, 
if the vote of Monroe County was not rejected contestant had a 
majority of 559 votes, and the committee recommended that he be 
seated. 

The minority (Mr. Cessna) agreed in regard to the rejection of the 
precincts rejected for fraud, and rejected one or two in regard to which 
the majority found the evidence insufficient, and also held that the vote 
of Monroe County should be rejected, which would elect contestee by 
a maiority of 911. The legislature of the State of Missouri ha& 
already held that there was no valid election in Monroe County. It 
was clear to the minority that the registration in this county was car- 
ried on in reckless violation of the law, as the result of a corrupt con- 
spiracy entered into by the superintendent of registration for a 
consideration. The circumstances of the appointment of the members 
of the board who finally acted showed conclusively that two of them 
were selected for the express purpose of acting in harmony with the 
third, who was opposed U) a strict enforcement of the law. The board 
had power to summon witnesses before it, -but it summoned none, and 
the condition of affairs was such that it was unsafe for anyone to 
appear as a voluntar}^ witness. The number of voters registered by 
this board was four times greater than the number registered two 
years before, though there was every reason for believmg that the 
former registration was a full one, and there had been no material 
increase in the population of the county. It was a historical fact that 
the vast majority of the people of this county were disloyal during the 
war, and that it furnished some twelve hundred soldiers to the rel>el 
army. Witnesses who had examined the registry lists under which 
this election was held testified that they found the names of very many 
persons who had borne arms in the rebellion, but refused to give their 
names on the ground that it would not be safe. There was certainly 
as strong ground for the rejection of this county as there was for the 
rejection of Calloway County in a case from the same district in the 
preceding Congress (Switzler ?'.v. Anderson), with the addition of 
the very important fact that in this case the fraud was shown to be 
the result or a corrupt conspiracy. The minority recommended that 
the vote of this county be rejected, and that contestee retain his seat. 

The House adopted the resolution reconmiended by the minarity^ 
retaining contestee in his seat, by a vote of 108 to 55. 

[2 Bart., 777-810. J 
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(20) Segar. 

Cluiin firr culditunxal represefitation. Majority report adverse; 
minority report favorahle to claimant. Claimant not aaniitted. 

Majoritj' report by Mr. Paine; minority report by Mr. Stevenson. 
Under the apportionment act of 1850 Virginia was entitled to eleven 
Representatives. When the State of West Virginia was admitted, it 
was with three Representatives, leaving, if the original number was to 
be preserved, eight for Virginia. The constitutional convention called 
under the reconstruction laws passed an ordinance providing for the 
election of eight Representatives from eight specified districts, and a 
ninth Representative from the State at large^ Mr. Segar was elected 
from the State at large. The committee reported against his right to 
a 8eat. The ordinance under which he had been elected was new leg- 
islation; it had never been submitted to the people or to Congress for 
ratification, and the State had no right to fix the number of it*s Repre- 
sentatives. All the other reconstructed States had teen admitted with 
the same number of Representatives they were entitled to under the 
old apportionment, and there was no reason why Virginia should be 
an exception. By the enfranchisement of the former slaves Virginia 
now had a representative population large enough to entitle her to an 
additional Representative, but all the other Southern States were in 
the same condition, and a number of Western States had received large 
additions to their population by immigration. If they must wait for 
the apportionment under the census of 1870 there was no reason why 
Virgmia should not also wait. 

A minority of the committee reported in favor of the claimant. 
There had never been any law depriving Virginia of her full* eleven 
Representatives, and it would be unsafe to infer such a law from the 
fact that West Virginia had been admitted with three Representatives. 
The whole reconstruction proceedings of Virginia had been approved 
by Congress, thus ratifying the provision providing for the election 
of a ninth Representative at large. The btate had a representative 
population more than large enough to entitle it to nine representa- 
tives, and law and equity both called for the admission of claimant. 

The House adopted the resolutions presented by the majority, 
refusing to admit claimant, without division. 
[2 Bart., 810-822.] 

(21) Reid rn, Julian. 

Fravd; irregxdarities. Majority report for co7\te^^tee; minority report 
for contestant. Cordestee retavneathe seat. 

Majority report by Mr. Cessna; minority report by Mr. Randall. 

If all the precinct returns had been counted, the contestant would 
have a majority on the face of the returns, but the county canvassers 
of Wa3^ne County counted the north poll and refused to count the 
south poll of Wayne Township. This gave contestee the majority. 
If both polls should be countea or both rejected, contestant would have 
the majority. The question of counting or rejecting these polls was 
the mam issue in the case. A few charges of mistakes and irregulari- 
ties were made in regard to other i)olls, and the majority and minority 
differed somewhat in regard to tnem, but they did not control the 
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case. These two precincts of Wayne Township had been separated 
for the first time at this election. Only one registry had been made 
for the whole township, and duplicate copies of it were used at the two 
polls. The oflScers officiating at both polls were residents of the north- 
ern precinct. The committee examined the (question, both from the 
point of view of purging the poll, and of rejecting the returns and 
counting only votes proved aliunde. From the first standpoint, it was 
evident that the returns were incorrect and at least required purging-. 
Contestee was returned as receiving only 475 votes, and he called 508 
witnesses who swore clearly that they were qualified voters and voted 
for him. The votes of 43 others were satisfactoril}^ proved by their 
own testimony or that of persons who gave them tickets and saw them 
vote them. The evidence of the voters themselve.s was ''as full, com- 

f^lete, and reliable as it is possible for human testimony to be given, 
t would be received in any court of justice in the country, and held 
sufficient to establish any fact in a civil, or even criminal case." But 
the contestee insisted, and the committee sustained him, that the whole 
return should be rejected, and only votes proved aliunde counted. It 
was well settled that a whole poll should be rejected either for (1) want 
of authority in the election board, (2) fraud in conducting the election, 
or (3) such irregularities or misconduct as render the result uncertain. 
This poll should be rejected on the first and third grounds, and if f i-aud 
also was not proved against the election officers, it was proved that 
they gave abundant opportunity to others to commit it. No injustice 
could be done to either paity or to any legal voter by throwing out a 
fraudulent poll. Both parties could make proof of the legal voters 
cast for them; and if contestant had not done so in this case it was evi- 
dent that it was because to have done so would only have confirmed 
the proof of fraud. 

Aside from the testimony of the voters showing a result diflferent 
from the returns, there were many fetal irregularities. There was no 
lawful registration of voters. Only one of the registering officers was 
a resident of the south precinct, while a majority were residents of the 
north precinct. The registry was therefore legal as to the north and 
illegal as to the south precinct. Some voters from the north precinct 
voted in the south precinct, and the rulings of the election officers were 
such that any might have done so. The general character and sympa- 
thies of the voters in the two precincts were similar, and yet in the 
southern ward contestee ran propoitionally nmch further behind his 
ticket than in the northern wara. The board adjourned for supper 
before the completion of the count; outsiders were allowed in the room; 
the ballot box was left unguarded during the adjournment; the inspect- 
ors were chosen by the crowd instead of by the judges, and the ballots 
were carried outside the precinct to be counted — all in violation of law. 
Under the law the election officers were required to be residents of the 
election district, but in this case the inspector and both judges i^esided 
outside of the district. They could not be officers d^ facto ^ for a per- 
son could not })e an officer dsfado who did not possess the qualinca- 
tions requisite for officers de ptre. 

If no poll WHS rejected, but certain corrections required by the evi- 
dence were made, and the votes proved for contestee in the south poll 
of Wayne Township in excess of the return were added to his vote and 
deducted from that of contestant, contestee would have a majority of 
64 votes. If this poll were rejected, and the votes proved aliunde 
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counted, eontestee would have a majority of 602 votes. The coinniit- 
tee reeommended that he retain his seat. 

The minority (Mr. Randall) dissented. If any reasons could be given 
for the rejection of the south poll, they were equalh^ valid against the 
north poll, and whether both were rejected or lx)th counted the result 
would be the same. The registry in both polls wa^s equally irregular. 
The officers officiating at the south poll were at least officers de facto ^ 
whose acts were valid in the absence of fraud. The result of the elec- 
tion for governor was announced at the south poll l>efore the com- 
Sletion of the whole count, but the law prohi})iting this was merely 
irectory, and, at any rate, this could not vitiate any votes except those 
for governor. In the north ward the vote was similarly announced on 
both governor and Congressman, so that contestee had nothing to gain 
on this point. In both wards the election was held at engine houses, 
and in the evening, for convenience, the counting was done in other 
places, where tire and lights could l)e had. Both boards adjourned for 
supper, but the board m the south ward carefully lockea the ballot 
box and the room where it was left, while the other board left lK)th 
unlocked. These irregularities were not sufficient to reject either 
ward, and certainly they gave no excuse for singling out the south 
ward for rejection. 

The evidence was entirelv insufficient to show fraud. The testimony 
of the officers of election sliowed that no fi'aud was committed or per- 
mitted. A recount of the ballots made at the instance of contestant 
did not differ materially from the original count. The presumption 
of the correctness of the returns could only be overthrown by the best 
evidence, which was the ballots themselves, and not oral testimony. 
But if the testimony of the voters was received, there were only 496 
who testified clearly that they voted for contestee. The excess could 
be added to his vote and deducted from contestant, and contestant 
would still have a majority of 85 votes. The minority recommended 
that he be seated. 

The House, b\^ a vote of 127 to 50, agreed to the resolutions pre- 
sented by the majoritv, and contestee retained the seat. 
[2 Bart., 82^871.] ^ 

(22) Zeigler vh. Rice. 

Disloyalty, Majority rep(rrt to declare neat vacant; in'nutrity nport 
for contentee, Contentee retahwd the seat. 

Majority report by Mr. Butler; minority report by Mr. Burr. 

Contestant charged that contestee was ineligible under the fourteenth 
amendment. The whole committee held that if this was so it gave no 
claim to contestant. The majority held that the charge was sustained. 
Contestee, as a member of the legislature of Kentucky, had taken the 
oath to support the Constitution of the United States. He had after- 
wards votea for the resolution, declaring that if the Government should 
attempt to coerce the Southern States, Kentucky would furnish means 
to resist the invasion of the South. This resolution was supported by 
many of the strongest Union men in Kentucky at the time, and the 
committee held that a vote for it before the war had actually com- 
menced was not an act of disloyalty. But the testimony showed that 
contestee was from that time on a secessionist. When the re})el army 
was driven out of Kentucky he went out before it, and did not return 
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until it returned. He was, during the war, captured near the rehel 
lines, and claimed protection aj^a Confederate officer. He had admitted 
at the time that he was on his way to doing recruiting service for the 
rebel army. The committee reconunended that the seat be declared 
vacant. y 

The minority (Mr. Burr) held that the charges entirely failed of 
proof. So far from contestee being a secessionist, the testimony 
showed that all his influence exerted itself in the opposite direction, 
and that a whole re^ment of volunteers refused to enter the rebel 
army on account of his refusal to join it, and most of them afterwards 
enlisted in the Union Army. He had gone out of Kentucky, in the 
first place, to collect some money, and had remained out in order to 
avoid some desperate characters who were hostile to him, and were 
likely to take advantage of the unsettled state of affairs to assassinate 
him with impunity. The witnesses who testified to his admissions at 
the time of his capture were all impeached, and their testimony was 
so inconsistent that all of it could not be true. It was fully contra- 
dicted by the testimony of General Garfield, before whom contestee 
was brought when captured, and who released him as not being even 
a suspected person. 

The House adopted, without division, the resolutions presented by 
the minority^ and contestee retained the seat. 
[2 Bart., 871-897.] 

(23) Eggleston v8. Stradee. 

rrregxdaritle^. Report for contestee. Contestee retained the seat. 

Report by Mr. Hale. 

Contestee had a majority of 211 votes. Contestant asked that the 
vote of two wards in the city of Cincinnati be thrown out. The rejection 
of either would elect him. 

The First Ward was asked to be thrown out because of lack of 
authority in the election board." There was no proof of fraud. Two 
members of the board, one a Democrat and one a Republican, were 
present at the opening of the polls, and a third, a Democrat, was elected 
by the voters present, under the law. Later in the day a Democratic 
officer leit on account of sickness in his family, and another Democrat 
was selected in his place bv the election board, without objection from 
anyone, and sworn in. Tne regularly appointed officer returned once 
or twice during the day, and whenever he was present he acted. The 
substitute judge was undignified and disorderly in his conduct duriiig 
the day, but not to such an extent as to intimidate anyone. Hfe 
with the other Democratic judge, voted to receive some 25 votes 
which the Republican judge thought were illegal, but a difference of 
opinion on this number of votes in a large poll was no sign of fraud. 
Contestant claimed that the substitute judge was not even an officer de 
facto^ because he did not serve by color of anything that under any 
^yXQumstances could have been a legal appointment, there being no 
vaoaiT^siLin the election board, and no such officer known to the law as 
a tempomry judge. But the committee held that — 

It takes h\x little to constitute an officer de facto as affects the right of the public 
The exercise, of apparent authority under color of right, thus inviting public trust 
and negativinj^i: the idea of usurpation, is sufficient. There need have been no vacancy 
in the office cldimed to be holden; indeed, no such office may have ever existed. 
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The Thirteenth Ward was also attac.ked. There was an exe^-ss of 9 
ballots in the box over the number of names on the poll list, but the 
testimony showed that this was due to the rush at the polls during part 
of the dav, rendering it impossible for the clerks to get down all the 
names. There was loud talking and pushing and crowding at the polls 
during the day, but most of the testimony was to the eflfeet that it was 
not such as to intimidate anyone. Some of the witnesses thought that 
from 3 to 8 persons were prevented from voting. It was also said that 
the votes of some colored persons who were legal voters were rejected, 
but the testimony was very unsatisfactory'. But allowing contestant 
the votes of all the colored voters in the ward, and of all that anyone 
thought might have been prevented from voting, and deducting from 
oontestee the 9 exti-a votes, and the 25 votes in the other ward, con- 
testee would still have a majority, and the committee recommended that 
he retain his seat. 

The House adopted the resolutions without debate or division. 

[2 Bart., 897-904.] 

(24) BOYDEN V8, ShOBER. 

Fraud; irregularities. Report for conteatee, Oontestee retained tJie 
seat. 

Report by Mr. McCrary. 

Contestant charged that voters were misled by a forged circular and 
deterred from voting by threats and intimidation, and that illiterate 
voters were deceived by pasting the names of the Democratic candi- 
dates on Republican ballots. The committee found that votes were 
probably lost to contestant from all these causes, but there was nothing 
to connect contestee with the wrongful acts, or to show that enough 
votes were aflfected to change the result. It was also claimed that tne 
election was void because only one ballot box was provided at each 
poll, instead of two, as required by law. There was some doubt as to 
the construction of the law, but conceding the construction contended 
for by contestant, the law was merely directory, and irregularity in 
its observance ought not to void the election. 

There were charges against the regularity of the credentials of con- 
testee, but that question had been settled by the action of the House 
in permitting him to be sworn in. Contestee was unable to take the 
"ironclad oath," but his disabilities had been removed by act of 
Congress. 

The committee recommended that contestee retain his seat, and the 
House agreed without division. 

[2 Bart., 904-906.] 

(25) Sheafe vs. Tillman. 

Fra^id; intimidation; irregvlariti^. Majority report for cfmtestf'e; 
minority report fm' contestant. Contestee retained the seat. 

Majority report by Mr. Brooks; minority report by Mr. Dox. 

According to the vote as returned contestant had a majority of 
1,156 votes, but the governor rejected one county and parts of several 
other counties, and gave the certificate to contestee, who had a majority 
of 432 votes in the remainder of the district. The committee were 

H. Doc. 510 17 
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unanimous in holding that the governor had no such power to reject 
counties and precincts, but on the question whether, under the evi- 
dence, they ought to be rejected by the House, they diffei'ed. 

In the county of Lincoln the registi^ation had been set aside by a 
proclamation of the governor, issued under the law authorizing him to 
remove registrars and set aside registrations. Under the law the elec- 
tion was to be held in each county under the direction of the super- 
intendent of registration and by officers chosen by him. The registrar 
took the place of the sheriff under the old law. Under the old law. if 
the sheriff could not act the coroner was to take his place, or, in nis 
absence, some person ai)pointed by the county court. There was a 
general impression in this county that the superintendent of registra- 
tion had been removed, and that therefore no legal election could be 
held, and many votei's remained away from the polls. The county 
court the day before the election appointed the coroner to organize 
the election, and he held an election m seven of the twenty -five dis- 
tricts of the county. Contestant received all but five of the votes that 
were cast. The committee threw out this county. If the governor 
had, as was contended, no constitutional power to remove the registrar, 
then he was still in office and was the only officer competent to hold 
the election. If he was constitutionally removed, the county court 
had no right to appoint the coroner in his place, for by the new law 
the appointment of all such officers was vested wholly in the governor, 
and all laws in conflict therewith were repealed. The coroner was 
not even an officer de facto ^ for he did not hold his office under color 
of legal authority ; he was a mere usui'per and all his acts were void. He 
was chosen by the court so late that no due notice of the election was 
given; the election was only held in a small part of the county and 
many voters refrained from voting; and it further appeared that the 
Kuklux Klan was organized in tSis county and intimidated voters. 
On all these accounts the committee rejected the vote of the county. 

Precincts in a number of other counties were thrown out by the 
governor because the election officers did not appear to have been 
sworn. The committee adhered to the ruling in Barnes vs. Adams, 
and held that it was not imperative that the officei's should be sworn 
where there was no fraud, but in each of these counties it was shown 
that the Kuklux Klan had appeared and committed outrages during 
the summer preceding the election, and under such circumstances the 
committee thought that the precincts where the election was not con- 
ducted strictly according to law should be thrown out. Throwing out 
all these votes, contestee had a majority of 296 votes, and the com- 
mittee recommended that he retain the seat. 

The minority disagreed. The election in Lincoln County was strictly 
in accordance with Taw. The registrar was given by the law all the 
power relating to elections formerly belonging to the sheriff, but the 
law substituting the coroner for the sheriff, m his absence, or empower- 
ing the county court to till a vacancy had not been repealed. It was 
admitted by contestee that the two or three thousand votei's who did 
not vote in this county on account of the action of the governor in set- 
ting aside the registration would have voted for contestant. This 
action had been decided by the supreme court of the State to be uncon- 
stitutional. There was no evidence that Kuklux outrages in this dis- 
trict intimidated enough votes to affect the result of the election. It 
was doubtful in anj^ case if they would have had an effect favorable 
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to contestant, as he had throughout the canvass denounced this organi- 
zation. The minority recommended the seating of contestant. 

The House, by a vote of 123 to 60, adopted the resolutions recom- 
mended by the majority, and contestee retained the seat. 

[2 Bart, 907-922.] 

(26) Shields v^. Van Horn. 

Fraud/uLent registratum. Majority report for vxmteHtee; minority 
rejMrrtfoT contestant. Contastee retained the neat. 

Majority report b}" Mr. Churchill; minority report by Mr. Burr. 

According to the returns, contestant had a majority of 983 votes, 
but the secretar}^ of state of Missouri threw out the votes of two 
counties, thereby giving to contestee a majority of 867 votes. The 
committee were unanimous in holding that this action of the secretary 
of state was illegal, and it had been so decided by the supreme court 
of the State. But contestee claimed that one of these two counties 
ought to be rejected by the House on account of fraudulent registration. 
It appeared that Mr. Phelan, the superintendent of registration for 
the senatorial district of which this county was a part, had been 
appointed by the governor as a Republican, and had represented him- 
self as such an extreme Republican that the governor at first hesitated 
to appoint him, and cautioned him not to be unjustly stringent in the 
enforcement of the law. Mr. Phelan appointed three Republicans as 
the board of registration in Jackson County, and triexi to induce them 
to adopt rr.les more stringent than the law required. He tried to get 
the nomination for sheriff on the Republican ticket, and failing in this, 
he became very angry, and threatened to have revenge. He then, for 
a money consideration, agreed with the Democrats to manage the regis- 
tration for their benefit. He removed his Republican appointees and 
appointed Democrats in their places, one of them being a party to the 
corrupt arrangement. These registrars failed to follow the law, which 
required them to examine all applicants to see if they had been guilty 
of any of the disqualifying acts, and registered all applicants who would 
take the oath of loyalty. The result was that they registered 5,186 
names, while only 2,284 were registered at the prior, and 2,967 at the 
subsequent, registration. There was in addition specific proof that a 
considerable number of the persons registered were disqualified. 
Throwing out the vote of this county contestee still had a majority, 
and the committee recommended that he retain the seat. 

The minority (Mr. Burr) held that the vote of Jackson County 
should be countea. The action of the secretary of sUite in rejecting 
it was clearly illegal, and it was prima facii^ legal. The evidence as 
to the alleged corruption of Superintendent Phelan was veiy confused 
and unsatisfactory. The persons appointed by him were shown to be 
of good character. The weight of tne evidence showed that they fol- 
lowed the law in registering applicants. The evidence that persons 
were registered who were disqualified was vague and inconclusive. If 
contestee and his friends desired to object to the registi'ation of any- 
one they were required by the law to make their objections to the 
registering oflScers at the time of registering, and they should have 
done it then. 

The House adopted the resolution presented by the committee with- 
out division, and contestee retained tne seat. 

[2 Bart., 922-941.] 
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(27) RODGERS. 

Clahn fur ddditicmid j'epresentatiwi. Majority report f(vv<rra1>l<; 
mlmyrity report adverse. S^o actum hy the Hon^e, 

Majority report b}^ Mr. Heaton; minority rej)ort by Mr. Churchill. 

The facts in this case were the same as those in the case of Hamil- 
ton, in the Fortieth Cbngi-ess, and the arguments advanced for and 
against the claim were the same, the only difference being that in this 
case the majority report was the favoi*able one and the minority 
report adverse. There was no action by the House. 

[2 Bart., 941-950.] 
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FOBTT-SECOHD CONGBESS, 1871-1873. 

Committee on EUctimis^ first session. 

Mr. McCrary, Iowa, Mr. Kerr, Indiana, 

Hale, Maine, Potter, New York, 

Poland, Vermont, Arthur, Kentucky, 

Upson, Ohio, Thomas, North Carolina, 

Mr. Hazelton, Wisconsin. 

Cormnittee on Elections^ seccmd session, 

Mr. McCrary, Iowa, Mr. Arthur, Kentuck}^ 

Hoar, Massachusetts, Merrick, Maiyland, 

Eames, Rhode Island, Rice, Illinoin, 

Hazelton, Wisconsin, Thomas, North Carolina, 

Mr. Perry, Ohio. 

(Mr. Perry was excused from further service on the committeee, 
and Mr. Charles Foster, of Ohio, appointed in his place.) 

Cdses, 

(1) Tennessee election. 

(2) W. T. Clarke, Texas. 

(3) Thomas Boles vs. John Edwards, Arhmsas. 

(4) Lewis McKenzie vs. Elliott M. Braxton, Virginia. 

(5) Election frauds in Arkansas. 

(6) John Cessna ?w. Benjamiif F. Meyers, Pennsylvania. 
{T\ B. W. Norris i^s. W. A. Handley, Alabama. 

(8) David S. Gooding vs. Jeremiah *M. Wilson, Indiana. 

(9) W. A. Burleigh and S. L. Spink vs. M. K. Armstrong, Dakota 
Tefrritory. 

(10) D. C. Giddings vs. W. T. Clarke, Texa.s, 

(11) Isaac G. McKissick vs. Alexander Wallace, 8outh Carolina. 

(12) Christopher C. Bowen vs. Robert C. De Large, S<mth Caro- 
lina. 

(13^ Silas L. Niblack vs. Josiah T. Walls, Flcrrida. 
(14) J. Hale Sypher, Louisiana. 

(1) Tennessee Election. 

Date of holding ehction. Election held valid. 

Report by Mr. McCrary. 

The members returned from the State of Tennessee were elected at 
an election held November 8, 1870. A protest was tiled against their 
right to their seats on the ^ound that by the law of Tennessee in 
force at the time of the election the election should have been held in 
August, 1871. The code of Tennessee, adopted in 1858, fixed the 
time for the election of Representatives in Congress "on the first 
Thursday in August in every second year, dating from August, 1833." 
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By an act of 1868 it was provided that the elections should there- 
after be held in November, and it wa^ under this act that the election 
was held. It was contended that by an act approved June 16, 1870, 
this law had been repealed and thatoi 1858 reenacted. The committee 
held that if this contention could be sustained ''the election in que.s- 
tion was void, as having been held on the wrong day." An examina- 
tion of the legislation in question showed, however, that such could 
not have l)een the legislative intent. The act of 1870 was entitled 
''An act to regulate the elective franchise in accordance with article 
4, section 1, of the constitution of the State." The second section of 
the act in terms repealed three separate acts regulating the elective 
franchise, but did not include the act of 1868 fixing November as 
the time for holding Congressional elections. The third section 
was, ''That title 6, chapter 2, articles 8, 4, 5, 6, 7, and 8 of the code 
of Tennessee, relating to elections by the people, be, and the same 
are hereby, reenacted and revived, except as altered or repealed by 
this act." The provision fixing elections in August is included in the 
portion of the code ai 1858 above named. 

The constitution of Tennessee contained the following provision: 

No bill shall become a law which embraces more than one subject; that subject to 
be expressed in the title. All act« which repeal, revive, or amend fonner laws shall 
recite in their caption, or otherwise, the title or substance of the law repealed, 
revived, or aniencfed. 

The committee held that if the intent was to reenac»t all the provi- 
sions of the above-named articles of the code, the intent nmst have 
been to violate the constitution in seveml important particulars. These 
articles contained provisiohs upon several subjects connected with 
''elections b}' the people," whereas the repealing and reenacting act 
of 1870 was bv title and substance '4An act to regulate the elective 
franchise," and under the constitution of Tennessee should be con- 
strued in harmony with its title. It did not, by title or otherwise, 
mention the act of 1868 as being repealed, and did not by title or sub- 
stance, l>ut only by section and article, mention the portions of the 
code of 1858 reenacted. These portions of the c^de contained provi- 
sions fixing the time for the elections of State oflBcers different from 
that now fixed by the constitution itself, and to this extent, at least, 
could not be constitutionally revived. Hence the provisions of the 
chapter and articles of the code referred to could not have been intended 
to be revived tn toto. The intention nmst have been to revive only 
such portions as referred to the subject mentioned in the title of the 
act ot 1870, and thus construed it could not have had the effect of 
repealing the act of 1S68 and reviving that of 1858 in regard to the 
time of holding elections. This opinion was strengthened oy the fact 
that the act had been similarly construed by all the authorities of Ten- 
nessee having anything to do with its construction and enforcement 

The opinion was expressed by the committee that the constitutional 
provision that '' no bill shall become a law which embraces more than 
one subject, that subject to be expressed in the title," was mandatory, 
and that those portions of anv law not included in the subject expi*essed 
in the title would be void. In regard to construction of State laws by 
State authorities it was said: 

It is a well established and most salutary rule that where the proper authorities 
of the State government have given a constmction to their own constitution or 8tat- 
utes, that construction will be followed by the Federal authoritiee. This rule is 
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absolutely neceseary to the harmonious working of our complex govemmente, State 
and national, and your committee are not disposed to be the first to depart from it 

The committee were unanimous in their decision, and it was sustained 
bv the House, without division, April 11, 1870. 
* [Smith, 3-6.] 

(2) W. T. CukRK. 

Pr i mu facie case. {Far case on inei'tU see Giddimjs vs, Clarlc^ jfosL) 
Sujfficfinen/ of certificate of the gmjemor of Texas. 

Majority report by Mr. Hoar; minority report by Mr. Rice. 

On the first day of the session the credentials of Mr. Clark were 

presented by Mr. McCrary, with the statement that they were not in 

the usual form. The creaentials were referred to the Committee on 

Elections. The majority of the committee reported in favor of the 

rhna facie right of Mr. Clark to the seat, the minority in favor of 

. C. Giddings, his competitor. The House, after some discussion, 

adopted the conclusions of the majority' by a vote of 102 to 78. 

Lnder the laws of Texas the precinct oflScers were to make out 
their returns and transmit them to the governor and secretary of 
state. If there should have been intimidation or corruption, they 
were to include with the returns a statement to that effect, made under 
oath, and corroboi-ated by the oaths of three citizens. The returns 
were to be tabulated by the secretary of state, in the presence of the 
governor and attorney -general, first setting down the votes of the 
precincts where the election is not complained of. They were then to 
examine the returns from the precincts from which they were accom- 
panied by statements of violence or corruption, and if these would 
not change the result, they were to be canvassed and compiled. If 
they would change the result, the retiring oflScers were to examine 
further testimony with power to send for persons and papers, and if 
such illegalities were shown as to materially affect the result, they 
were to reject the returns from the precincts where they occurred. 
The governor, acting under this law, had furnished a certificate to 
Mr. Clark, certifying him to be elected, and including a tabular copy 
of the returns, with remarks as to the causes of the rejection of cer- 
tain returns. It did not appear on the face of this certificate that any 
protests had been filed with the returns from the rejected precincts, 
and it did appear that if all the returns had been counted by the 
governor Mr. Giddings would have had the majority. 

It was questioned whether this law was intended to apply to elections 
for members of Congress, the only provision expressly mentioning such 
elections being one providing that *"' a certificate of the returns of the 
election for such Representetives shall be entered of record by the 
secretary of state ana signed by the governor," and a copy delivered 
to the person elected and another sent to the Clerk of the House. 
But another section of the act provided that it should apply to '^-all 
oflScers whose election is not otherwise provided for." 
The majority of the committee held that the act did apply to Con- 

fressional elections, and that the judicial powers thereby gmnted, 
aving been exercised by the returning board, and a certificate of the 
result of their decision having been forwarded by the governor, it 
was HuSicient prima facie evidence of the right to the seat. Although 
it did not appear that the questions upon which the returns were 
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rejected came before the returning board in the manner prescribed by 
law, in the absence of contrary proof the proceedings were presumed 
to be legal. 

It is enough for a prima facie case if the certificate came from the proper officer of 
the State, and clearly shows that the person claiming under it has been adjudged to 
be duly elected by the official or board on whom the law of the State has imposed 
the duty of ascertaining and declaring the result. 

The minority of the committee denied the right of the governor to 
issue anv certificate of election at all, the law only providmg that he 
should forward ^'a certificate of the returnsy The law giving the 
State oflScers judicial power did not apply to Congressional elections, 
The tabular statement of the vote included with the return of the 
governor showed that Mr. Giddings had received a majority of the 
votes cast, and the governor having no right to reject any of tfie votes, 
Mr. Giddings had a prima facie right to the seat. Mr. Rice, the 
author of the minority report, stated the principle on which it was 
based more clearly in the debate than in the report. He said: 

I undertake to say that the law is this: That a certificate of election given by an 
officer authorized by law to ^ve it, when it contains nothing more than the declara- 
tion that the party to whom it was given was duly elected to an office, is prima fade 
evidence that a party holding it was duly elected and has a right to such ofiSoe. 
But I maintain further that when it contains facts upon which its conclusion is 
based, showing that conclusion to be false, such facts destroy the legality of the 
certificate, ana it is thereby bad to all intents and purposes as a certificate of elec- 
tion. (Congressional Globe, vol. 87, p. 341, January 10, 1872.) 

[Smith, 6-17.] 

(3) Boles vs, Edwards. 

Prima facie case, Contestee admitted, Ca^e on merits; testimmiy 
offered hy cmitestee excluded^ and seat given to contestant. 

Reports by Mr. Hazelton. 

The name of neither party was put on the roll by the Clerk of the 
House. Mr. Edwards seems to have had a certificate of election, and 
Mr. Boles certified copies of the returns showing that he had received 
the majority of the votes. The credentials were referred to the Com- 
mittee on Elections, which reported that Mr. Edwards, having the 
certificate of election, was entitled to the seat pending the contest. 
He was sworn in. Mr. Boles then served a notice of contest, and took 
testimony regularly, within the sixty daj's. Before he served his 
answer, Mr. Edwards introduced a resolution in the House extending 
the time for taking testimony sixty days. This was referred to the 
Committee on Elections, but no action was had. Mr. Edwards took 
no testimony, and at the end of the sixty days made application for 
further time, resting his application on the ground that contestant had 
taken testimony during tne whole sixty days, and that it had been 
necessary for him to attend at the taking of the testimony, so that he 
had had no time to prepare his own case. But it appeared that he had 
only attended at the talking of the testimony once, and then for only a 
few minutes, and the committee unanimously reported that inasmuch 
as the law permitted both parties to take testimony at the same time, 
and only provided for an extension of time by the House for taking 
sujyplementar^y testimony, the application should be refused. 

The policy of the House has been adverse to granting extensions. Procrastination 
in these cases diminishes the object of the invet^tigation and cheapens the value of 
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Uie final decision. The law is intended to furnish ample opportunity for taking tes- 
timony. Parties should be held to a rigid rule of diligence under it, and no extension 
ought to be allowed where there is reason to believe that had the applicant brought 
himself within such rule there would have been no occasion for the application. 

The case coming before the committee on its merits, the contestee 
submitted as his evidence the report of a joint select committee of the 
legislature of Arkansas, and a decision of the supreme court of 
Arkansas, both having reference to the election in f ulaski County. 
The cx>mmittee unanimously rejected them as evidence, l)ccause one of 
them was not a judicial decision, neither of them was in a proceeding 
between the parties to the present case, and it would he a delegation 
of the judicial power of the House to permit another body to discharge 
its duties. The case, therefore, came before the committer on the tes- 
timony of contestant. It appeared that contestant had a majority of 
2 votes outside of Pulaski tx>unty, and a very large majority in that 
countvj so even, allowing the claims of contestee, and either rejecting 
Pulaski County entirely or counting its vote on either of several 
plans suggested in his ''testimony," the contestant would be entitled 
to the seat. 

The resolutions presented were adopted without op[x>sition, and Mr. 
Boles took his seat. 

[Smith, 18, 19; 58, 59.] 

(4) McKenzie vs. Braxton. 

TmperfeH ballots; numbered hallots; uncertifisd returns. Sitting 
member retained the seat. 

Report by Mr. McCrary. 

According to the official table of votes as certified by the State board 
of canvassers, votes were cast for Elliott M. Braxton, Lewis McKenzie, 
E. M. Braxton, and L. McKenzie. The board had counted the votes 
containing only the initials of the candidates as well as those containing 
the full names, and awarded the certificate to Braxton. Contestant 
denied the correctness of the decision, and also claimed to have proved, 
by copies of the returns and other evidence, that votes were cast for 
Elliott Bi"axton and C. M. Braxton and Braxton in addition to those 
included in the official canvass. He also attacked certain precincts on 
the ground that the returns were not certified, and others because the 
ballots had been numbered by the judges. He had originally charged 
also intimidation, violence, and fraud, but conceded that he had not 
established the charges. The committee found without hesitation that 
the baUots giving the true initials, E. M. Braxton, were sufficient, and 
also that those containing the name Elliott Braxton should be counted, 
both because the intention of the voter was clearly proved and because 
the law knows only one Christian name. If these votes be counted, 
and all the votes cast for C. M. Braxton and Braxton, all the precincts 
from which the returns were not certified, and all the precincts men- 
tioned in the notice of contest where the ballots were numbered be 
rejected, contestee has still a majority. The committee were, however, 
of the opinion that if a return was not certified the omission went no 
further than to destroy its value as prima faxiie evidence of the vote; if 
the actual state of the vote was proved by other evidence, it should be 
counted. The statute of Virginia in force until nearly the time of the 
election had required the ballots to be numbered. It had been repealed, 
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but some of the judges, not knowing of the repeal, had numbered the 
ballots. It was not claimed that the numberi«g was done for any 
improper purpose, or that any harm had resulted, and the committee 
were of the opinion that the votes should be counted. The cases of 
the ballots cast for Braxton and alleged to have been cast for C. M. 
Braxton were not decided, being immaterial. The committee unani- 
mously reported in favor of the right of Mr. Braxton to retain the 
seat, and the House passed the resolutions without opposition. 
[Smith, 19-26.] 

(5) Election frauds in Arkansas. 

N(} member of the H(mi<e affeeUd, 

A joint committee of the Senate and House was appointed to inquire 
into the condition of the insurrectionary States. It took certain te.sti- 
niony in regard to the election in Pulaski County, Ark., and the issue 
by Governor (now Senator) Powell Clayton of a certificate of election 
to the Forty-second Congress, to Mr. Edwards, who was alleged to 
have received only a minority of votes on the face of the returns. 
This evidence they reported to their respective Houses with the state- 
ment that it tended to impeach the official character of Senator Clay- 
ton and to affect the right of Mr. Edwards to his seat. In the House 
the evidence was referred to the (yommittee on Elections, and that 
committee reported, as a part of the report in Boles vh, Edwards, 
that the evidence reported contained ''nothing reflecting on the char- 
acter of any member of the House." As will be seon from the report 
in that case, however, when the case was decided on its merits Mr. 
Edwards was deprived of his seat. 

[Smith, 2(5-58.] 

(r>) Cessna ?w. Meters. 

Illegal votes ^ residence of paupers^ students^ and railway eviiployees. 
Sitting member retained th^ seat, 

[As this case is typical of a large class of cases constantly arising, 
and the report is the fullest and probably' the best discussion of the 
legal questions involved, the report is given m full. Part of it will be 
found quoted in the appendix to the second edition of McCrary on 
Elections.] 

[February 7. 1S72.] 

Mr. Hoar, from the Committee of Elections, made the following 
report: 

The Committee of Elections^ to whom itms referred the memorial of 
John G'ssna, claiming to he admitted to the seat from the Sixtrtnth 
Congreiisiimal district (f Pennsylvania^ respectfully repot*t: 

The case has reciuired the consideration of many very interesting 
questions of law, and an examination, by itself, of the evidence in 
regard to the right to vote of each of several hundred persons. The 
committee have given it patient and thorough study. 

The majority for the sitting member according to the returns, when 
correctly added, is 14. The contestant has shown that more than 14 
illegal votes were east for his antagonist, and would have established 
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his claim to the seat were it not for illegal votei^ which were cast 
for the contestant himself, the evidence of which, so fai* as appears, 
first came to his knowledge when introduced in the case. The ques- 
tions of law which have arisen are, some of them, exceedingly doubt- 
ful, and there are statements of the law in the reports of previous 
eases which would be quite likely to induce an expectation on the part 
of the contestant of a different result in the whole matter. He seems, 
therefore, to have been well warranted in the belief that his dut}' to 
the people required him to claim the seat. The whole casi> has Imen 
conducted with entire proprietv on both sides. 

The majority for the sitting member, as found by the return judges, 
is 15. There is a mistake in the footing, and 1 should be deducti^d, 
leaving 14. The contestant claims that 828 illegal votes were cast for 
the sitting member, that 2 lawful votes which were cast for himself 
were not counted, and that 8 legal votes which were offered for him 
were rejected. The sitting member, joining issue on these allegations, 
claims also that 341 votes were illegally thrown for contestant. Of 
these contestant admits that 81 have been proved to be illegal. 

The provisions of the constitution of Pennsylvania concerning the 
qualification of voters are as follows. 

Article III, section 7. In elections b^' the citizens every (white) freeman of the 
a^ of twenty-one yeare, having rmded m this State one year, and in the election din- 
trict where he offers to vote ten days immediately precedmg such election, and within 
two years paid a State or county tax, which shall have l)een assessed at least ten days 
before the election, shall enjoy the rights of an elector. But a citizen of the Unittni 
States who had previously been a (]ualified voter of this State, and removed therefrom 
and returned, and who shall have resided in the election district and paid taxes as 
aforesaid, shall be entitled to vote after residing in the State six months: Prondcd^ 
That (white) freemen citizens of the United States, between the ages of twenty-one 
and twenty-two years, and having resided in the State one year and in the election 
district ten days as aforesaid, shall l)e entitled to vote although they shall not have 
paid taxes. 

The contestant claims, first, that he received a majority of the 
votes cast at the election by lawfully qualified* voters; and, second, that 
the votes of certain other persons, lawfully qualified, who desired to 
vote for him were excluded, either from the box or the count, by the 
mistake or misconduct of the election officei-s. The re.sult to which an 
examination of the first claim has brought us renders it needless to con- 
sider the second. 

The questions which it is material to consider relate either to the 
qualification of voters, under the clause in the constitution of Pennsyl- 
vania just cited, or to the rules of evidence which should govern the 
House in election cases. 

Under these constitutional provisions the burden of proof, when 
either party insists that a vote should be deducted from those cast and 
returned for his competitor, is upon that party to show that the person 
whose vote is in question voted; that the vote was for the competitor; 
that the voter lacKed some of the following qualifications, viz: Citizen- 
ship of the United States, the age of 21, residence in the election dis- 
trict for ten days just previous to the election, residence in the State 
one year just previous to the election, or for six months if previously 
a qualifiea voter, payment within two years of a State or county tax, 
assessed at least ten days before the election, or, in lieu thereof, being 
between 21 and 22 years old. 

It is claimed by the contestant that a considerable numl)er of those 
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who voted for his competitor lacked the qualification of residence in 
the election district. The largest number to whom this objection applies 
came into the election district foi the purpose of working upon a rail- 
road in process of construction therein, were employed in building 
said railroad, aiid were not proved to have formed any intention to 
reside in the district after its completion. The length of time which 
the completion of the road would be likely to occupy was not dis- 
tinctly proved, but it is shown that persons who were m fact at work 
upon it continued in the district for a longer period than eighteen 
months. The conunittee have carefulW considered the legal que-stion 
which is thus raised. 

The word ''residence" used in the constitution of Pennsylvania in 
describing the qualification of voters is equivalent to ''domicile/' not 
in the sense in which a man may have a commercial domicile or resi- 
dence in one countrv, while his domicile of origin and of allegiance i^ 
in another, but in the broadest sense of the term. As it is upon the 
meaning of this word that the case chiefly turns, it will be well to con- 
sider it a little more fully. 

The word ''domicile" or ''residence,'' as used in law, is incapable 
of exact definition. Inquiries into it are very apt to be confused by 
taking the tests which have been found satisfactory in some case^^ and 
attempting to apply them as inflexible rules in all. Probably the 
definition which is most expressive to the American mind is that a 
man\s domicile is ^' where ne has his home." Two or three rules, 
however, are well established. A man must have a domicile some- 
where; a domicile once gained remains until a new one is acquired; no 
man can have two domiciles at the same time. With these exceptions, 
it will, we believe, be found that nearly every rule laid down on the 
subject in the books, even if generally useful, fails to be of universal 
applic4ition, and would be opposed to the common sense of mankind if 
extended to some states of fact that may arise. For instance, Vattel 
defines domicile to be a Jix<'d residence in any place with an int<fntlon 
of alwaijH staying there. On this Judge Story (Conflict of Laws, sec. 
48) well remarks: 

This is not an accurate statement It would be more correct to say that that place 
is properly the domicile of a person in which his habitation is fixed without any 
present intention of removing therefrom. 

But certainlj^ Judge Story's definition is not much better. A man's 
domicile remains after he forms the intention of removing therefrom, 
and sometimes even after he removes, until he gets another. A man 
may acquire a domicile, if he be personally present in a place and elect 
that as his home, even if he never design to remain there always, but 
design at the end of some short time to remove and acquire another. 
A cfergyman of the Methodist Church who is settled for two years 
may surely make his home for two years with his flock, although he 
meant, at the end of that period, to remove and gain another, bo of 
the principle upon which the contestant most relies in the present case. 
He claims — and many expressions can be found used by commenta- 
tors and in judicial decisions which seem to support the claim — that 
f)ersonal presence in a place with intent to remain there only for a 
imited time and for the accomplishment of a temporary purpose, and 
to depart when that purpose is accomplished, will not constitute a resi- 
dence. This is true as a general rule. It is true of those persons, 
probably the greater num})er, who, while so present and engaged in 
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business, have sonie other principal seat of their interests and affec- 
tions elsewhere. Most men have some permanent home, the claims of 
which outweigh those of a place of temporary sojourn. The place 
where a man's property is, where his family is, the place to which he 
goes back from time to time whenever no temporary occasion calls 
him elsewhere, the domicile of his origin, where the permanent and 
ordinary business of his life is conducted — that is to the ordinary man 
the plac'e of his home. But we are now dealing with a class of persons 
who have no property, who have no family, or whose family moves 
with them from plat^e to place, who have no place to return to from 
temporary absences, the aomicile of whose origin is in another coun- 
try, and has been in the most solemn manner renounced, and the ordi- 
nary business of whose life consists in successive temporar}^ employ- 
ments in different places. 

Supp)ose a man, single, with no property, to come from Ireland and 
be employed all his life on railroads or other like works in different 
places in succession. If he does not acquire a residence he can never 
become a citizen, because he never would reside in this country at all. 
It seems to us that to such persons the general rule above stated does 
not apply. But where a man who has no interests or relations in life 
which afford a presumption that his home is elsewhere, comes into an 
election district for the purpose of working on a railroad for a definite 
or an indefinite period, being without famuy or having his family with 
him, expecting that the question whether he shall remain or go else- 
where is to depend upon the chances of his obtaining work, having 
abandoned, botn in fact and in intention, all former residences, and 
intends to make that his home while his work lasts — that will consti- 
tute his residence, both for the purpose of such jurisdiction over him 
as residence confers and for the purpose of exercising his privileges 
as a citizen. Of course the intent above supposed must be in good 
faith and an intent to make such district the home for all purposes. 
The party's intent to vote in the district where he is, he knowing all 
the time that his home is elsewhere, will not answer the law. 

The rule is stated bv Chief Justice Shaw, in Lyman vs, Fiske(5 Peck, 
234), as follows: 

It is difficult to give an exact detinition of habitancy. In jreneral terms, one may 
be designated as an inhabitant of that place which constitutes the princi{)al seat of 
his residence, of his business pursuits, connections, attachments, and of his political 
and municipal relations. It is manifest, therefore, that it embraces the fact of resi- 
dence at a place with the intent to regard it his home. The act and the intent must 
conrur, and the intent may be inferred from declarations and conduct. It is often a 
question of great difficulty, depending upon minute and complicated circumstances, 
leaving the question in so much doubt that a slight circmnstance may turn the bal- 
ance. In such a case the mere declaration of the party, made in good faith of his 
election to make the one place rather than the other his home, would be sufficient 
to turn the scale. 

The article in the appendix to volume 4 of Dr. Lieber's Encyclopaedia 
Americana, title Domicile, written by Judge Story, is perhaps the best 
treatise on this subject to be found. He says: 

In a strict and legal sense, that is properly the domicile of a person where he has 
fixed his true permanent home and principal establishment, and to which, whenever 
he is absent, he has the intention of returning. 

It is often a mere question of intention. If a person has actually 
removed to another place, with an intention of remaining there for an 
indefinite time and as a place of present domicile, it becomes his place 
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of domicile, notwithstanding he inay have a floating intention to go 
back at some future period. A fortiori would this bfe true if hLs ' ^ float- 
ing intention" were to go elsewhere in future and not to go back, as 
in such case the abandonment of his former home would be cH>mpIete- 
In the AUentown election case (Brightly 's Collection of the Leading 
Cases on the Law of Elections of the United States, 475), it is said: 

Unmarried men, who have fully severed the parental relation, and who have 
entered the world to labor for themselves, usuallv acquire a residence in the district 
where they are employed, if the election officers f)e satisfied they are honestly there 
pursuing tneir employment, with no fixed residence elsewhere, and that they have 
not come into the district as "colonizers" — that is, fo the mere purpose of voting, 
and going elsewhere as soon as the election is held. The unmarried man who seeks 
employment from point to point, as opportunity offers, and who has severetl the 
parenUii relation, becomes a laborer, producing for himself, and thus adds to the 
productive wealth of the community in which he resides, bein^ willins: not only to 
enjoy political privileges, but also to assume and discharge political and civil duties. 

A fortiori would this reasoning apply to the married laborer who 
takes his family with him. 

The habits of our people, compared with many other nations, are 
migratory. To persons, especially young men, in many most useful 
occupations, the choice of a residence is often experimental and tem- 
porary. The home is chosen with intent to retain it until the oppor- 
tunity shall offer of a better. But if it be chosen as a home, and not 
as a mere place of tempoi'ary sojourn, to which some other place, 
which is more truly the principal seat of the affections or interests, 
has a superior claim, we see not why the policy of the law should not 
attach to it all the privileges which belong to residence, as it is quite 
clear that it is the residence in the common and popular acceptation of 
the term. 

The case of Barnes vs, Adams (3 Con. El. Cas., 771 *) does not, when 
carefully examined, conflict with these rules. The p«ussage cited from 
that case is not a statement of the grounds on which the House or 
even the committee determined the case, but a concession to the party 
against whom it was decided. It therefore, if it bore the meaning 
contended for, would not be authority in future cases. But the lan- 
guage taken together, it seems to us, means only that going into an 
election precinct for a temporary' purpose, with the intent to leave it 
when that purpose is accomplished, no other intent and no other fact 
appearing, is not enough to gain a residence. In this view, it is not 
in conflict with the opinion here expressed. 

It is true that, as was remarked in the outset, a former residence 
continues until a new one is gained. But in determining the question 
whether a new one has been gained, the fact that everything which 
constituted the old one — dwelling house, personal presence, business 
relations, intent to remain — has been abandoned, is a most significant 
fact. 

5. We hav(% then, to apply these principles to the evidence in the 
case. 

The contestant claims that three principal classes of persons who 
voted for the sitting member were disqualified by reason of nonresi- 
dence, viz, persons who came into the district for the purpose of work- 
ing on the railroad: students at the univereity, who came from other 
districts solely for the sake of pursuing their studies, and paupers 

1 2 Bart., 771, 
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supported in a poorhouse common to all the districts in the county, 
who canie to the poorhouse from another district, and voted in the 
district where it is situated. 

The cases of the railroad laborers and contractors should l>e disposed 
of by the following rules: 

1. Whei-e no other fact appears than that a person, otherwise quali- 
fied, came into the election district for the purpose of working on the 
railroad for an indefinite period, or until it should be completed, and 
voted at the election, it may or may not be true that his residence was 
in the district. His vote having been accepted by the election officers, 
and the burden being on the other side to show that they erred, we 
are not warranted in deducting the vote. 

2. Where, in addition, it appears that such voter had no dwelling 
house elsewhere, had his faniuy with him, and himself considered the 
voting place as his home until &is work on the railroad ^^hould be over, 
we consider his residence in the district affirmatively established. 

3. On the other hand, where it appears that he elected to retain a 
home, or left a family or a dwelling place elsewhere, or any other like 
circumstances appear, negativing a residence in the voting precinct, 
the vote should be deducted from the candidate for v hom it is proved 
to have been cast. 

The principles applicable to the students are not dissimilar. The 
law, as it applies to this class of persons, is fully and admirably stated 
by the supreme court of Massachusetts, in an opinion given to the 
legislature, and reported in Fifth Metcalf, and which is cited with 
approbation in nearly all the subsequent discussions of the subject. 
Under the rule there laid down, the fact that the citizen came into the 
place where he claims a residence for the sole purpose of pursuing his 
studies at a school or college there sittiate, and has no design of remain- 
ing there after his studies terminate, is not necessarily inconsistent with 
a legal residence, or want of legal residence, in such place. This is to 
be detertnined by all the circumstances of each case. Among such 
circumstances, the intent of the party, the existence or absence of 
other ties or interests elsewhere, the dwelling place of the parents, or, 
in the case of an orphan just of age, of such near friends as he had 
been accustomed to make his home with in his minoritv, would of 
course be of the highest imjwrtance. (See Putnam r^. Johnson, 10 
Mass., 488.) 

The case of the paupers presents greater difficulty. Under the laws 
of Pennsylvania it is conceded thev may be entitled to vote. In 
several contested-election cases cited by the contestant it is stated b}^ 
the committee that, in the absence of statute regulations on the sub- 
ject, a pauper abiding in a public almshouse, locally situated in a dif- 
ferent aistrict from tnat where he dwells when he becomes a pauper, 
and bj' which he is supported, away from his original Tiome, does not 
thereby change his residence, but is held constructively to remain at his 
old home. (Monroe vs. Jackson, 2 Elect. Cas., 98^; Covode vs. Foster,* 
Forty-first Congress; Taylor vs, Reading,' Forty-first Congress.) 

And there are some strong reasons for this opinion. The pauper is 
under a species of confinement. He must submit to regulations 
imposed by others and the place of his abode may be changed without 
his consent. Having few of the other elements which ordinarily 

» 1 Bart., 98. * 2 Bart., 519, 600. ^ o Bart, 6(51. 
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make up a domicile, the element of choice also in his case almost 
wholly disappears. There are also serious reasons of expediency 
against permitting a class of persons who are necessarily so dependent 
upon the will of one public officer to vote in a town or district in whose 
concerns they have no interest. On the other hand, the pauper's right 
to vote is recognized by law. It can practically very seldom be exer- 
cised except in the near neighborhood of the almshouse. In the case 
of a person so poor and helpless as to expect to be a lifelong inmate 
of the poorhouse it is, in every sense in which the woi-d canl)e used, 
really and truly his residence— his home. And it is important that 
these constitutional provisions as to suffrage should be carried out in 
their simplest and most natural sense, without the introduction of arti- 
ficial or technical construction. It will, however, be unnecessary to 
determine this question, as will hereafter appear. 

Another question of importance which has arisen in the discussion 
of the cause is the question whether evidence of the declarations of 
alleged voters, made not under oath, in the country, should be received 
to show the fact that they voted, or for whom, or that they were not 
legally entitled to vote. 

Some of the committee think that such evidence ought in no case to 
be admitted, except of course so far as declarations made at the tiine 
of the party's intent or understanding as to his then present residence, 
or his purpose in a removal, is admissible as part of the res gestcB. All 
of the committee are of opinion that such evidence is to be received 
with the greatest caution, to be resoiled to only when no better is to 
be had, and only acted on when the declarations are clearly proved 
and arc themselves clear and satisfactory^. As this question has been 
quite fully considered it may be proper briefly to discuss it here. 

While the pmctice of the Eilglisn House of Commons is not uni- 
foiTii, the geneml current of the precedents is in favor of admitting 
the declarations of voters as evidence. 

The opinions of several American courts and of some text writers 
of approved authority are the same way. The correctness of this 
practice has been earnestly questioned in this House, and there is one 
decision against it; but, on tne whole, the practice here seems to be in 
favor of its admission. In England, where the vote for members of 
Parliament is viva voch^ the fact that the alleged voter voted, and for 
whom, is susceptible commonly of easy proof by the record. In one 
case, however, where the poll list had been lost, the parol declaration 
of a voter how he voted seems to have been received without question. 
In State vs. Olin (28 Wis., 319) it is stated that the declaration of a 
voter is admissible to prove that he voted, and for whom, as well as to 
prove his disqualification. The general doctrine is usuallv put upon 
the ground that the voter is a party to the proceeding, and Lis declara- 
tions against the validity of his vote are to be admitted against him as 
such. If this were true it would be quite clear that his declarations 
ought not to )>e received until he is nrst shown, aliunde.^ not only to 
have voted, but to have voted for the party against whom he is called. 
Otherwise it would be in the power of an illegal voter to neutralize 
wrongfully 2 of the votes cast for a political opponent — first, by vot- 
ing for his own candidate; second, by asserting te some witness after- 
wards that he voted the other way, and so having his vote deducted 
from the party against whom it was cast. 

But it is not true that a voter is a partj^ in any such sense as that 
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his declarations are admissible on that ground. He is not a party to 
the record. His interest is not legal or personal. It is frequently 
of the slightest possible nature. If he were a party, then his admis- 
sions should be competent as to the whole case — as to the votes of oth- 
ers, the conduct of the election officers, etc., which it is well settled 
they are not. Another reason given is that the inquiry is of a public 
nature and that it should not be limited to the technical rules of evi- 
dence established for private causes. This is doubtless true. It is an 
inquiry of a public nature and an inquiry of the highest interest and 
consequence to the public. Some rules of evidence applicable to such an 
inquiry must be established. It is nowhere, so far as we know, claimed 
that in any other particular the ordinary rules of evidence shoi^ld be 
relaxed in the determination of election cases. The sitting member is 
a party deeply interested in the establishment of his right to an honor- 
able office. The people of the district especially, and the people of the 
whole country are interested in the question who shall have a voice in 
framing the laws. The votes are received by election officers, who 
see the voter in person, who act publicly in the presence of the people, 
who may administer an oath to the person oflfering to vote, and who 
are themselves sworn to the performance of their duties. The judg- 
ment of these officers ought not to be reversed and the grave interests 
of the people imperiled by the admissions of persons not under oath 
and admitting their own misconduct. 

The practice of admitting this kind of evidence originated in Eng- 
land. So far as it has been adopted in this country it has been with- 
out much discussion of the reasons on which it was founded. In 
England, as has been said, the vote was viva voce. The fact that the 
party voted, and for whom, was susceptible of easy and undisputable 
proof by the record. The privilege of voting for members of Parlia- 
ment was a franchise of considerable dignity, enioyed by few. It 
commonly depended on the ownership of a freehold, the title to which 
did not, as with us, appear on public registries, but would be seriously 
endangered by admissions of tne freeholder which disparaged it. An 
admission by the voter of his own want of qualification was therefore 
ordinarily an admission against his right to a special and rare fran- 
chise, and an admission which seriously impaired his title to his real 
estate, an admission so strongly against the interest of the party 
making it would seldom be mme unless it was true. It furnishes no 
analogy for a people who regard voting not as a privilege of the 
few, but as the right of all; where the vote, instead of being viva 
voce, is studiously protected from publicit}^ and where such admis- 
sions, instead of having every probaoility in favor of their truth, may 
so easiljr be made the means of accomplishing great injustice and 
fraud, without fear either of detection or punishment. 

It may be said that the principle of the secret ballot protects the 
voter from disclosing how ne voted, and, in the absence of power to 
compel him to testify and furnish the best evidence, renders the resort 
to other evidence necessary. The committee are not prepared to admit 
that the policy which shields the vote of the citizen from being made 
known without his consent is of more importance than an inquiry into 
the purity and result of the election itself. If it is, it can not protect 
the illegal voter from disclosing how he voted. If it is, it would be 
quite doubtful whether the same policy should not prevent the use of 
the machinery of the law to discover and make public the fact in 

H. Doc. 510 18 
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whatever way it may be proved. It is the publicity of the vote, not 
the interrogation of the voter in regard to it, that tne secret ballot is 
designed to prevent. There would seem to be no need to report to 
hearsay evidence on this grouncT unless the voter has first been called, 
and, being interrogated, asserts his privilege and refuses to ans^^er. 
Even in tnat case a still more conclusive objection to hearsaj' testi- 
mony of this character is this: It is not at all likely to be either true or 
trustworthy. 

The rule that admits secondary evidence when the best can not be 
had only admits evidence which can be relied on to prove the fact, as 
sworn copies when an original is lost or the testimony of a witness to 
the contents of a lost instrument. Hearsay evidence is not admitted 
in such cases, and is only admitted in cases where hearsay evidence is, 
in the ordinary experience of mankind, found to be generally correct, 
as in matters of pedigree and the like. But a man who is so anxious 
to conceal how he voted as to refuse to disclose it on oath, even when 
the disclosure is demanded in the interest ot public justice, and who is 
presumed to have voted fraudulently — for otherwise in most cases the 
mquiry is of no consequence — would be quite as likelv to have made 
false statements on the subject if he had made any. ^o permit such 
statements to be received, to overcome the judgment of the election 
officers, who admit the vote publicly, in the face of a challenge and 
with the right to scrutinize the voter, would seem to be exceedingly 
dangerous. 

The action of the House heretofore does not seem to have been so 
decided or uniform as to preclude it from now acting upon what may 
seem to it the reasonable rule, even if it should think it best to reject 
this class of evidence wholly. But as both parties have taken their 
evidence, apparently with the expectation that this class of evidence 
would be received, and as, in view of the numerous and respectable 
authorities, it is not unlikely the House may follow the English rule, 
we have applied that to the evidence, with the limitation, of the rea- 
sonableness of which it would seem there can be no question, that 
evidence of hearsay declarations of the voter can only be acted upon 
when the fact that he voted has been shown by evidence aliunde^ and 
when the declarations have been clearly proved, and are themselves 
clear and satisfactory. 

The result of the whole case, then, is as follows: 

The majority for the sitting member, as returned, is 14. 

The contestant admits that 81 illegal votes were cast for him. But 
as in 6 cases this admission seems to us to have been made on an erro- 
neous view of the law, we have deducted from the contestant but 75 of 
this number, leaving the majority for him to overcome 89. The sit- 
ting member has proved that at least 15 of the votes cast for contest- 
ant in addition to those admitted were illegal, which would leave to 
the sitting member a majority of 104. 

Assuming that all the persons who are alleged by contestant to have 
voted for the sitting member did so vote; assuming that all those per- 
sons who came into the election district to pursue their studies were 
not legal voters in the district; assuming that all the paupers who were 
committed to the almshouse from any other district than that where 
they voted were not entitled to vote therein; receiving evidence of 
declarations of persons in the country as to their disqualifications, and 
feting upon them where they are corroborated by other evidence or as 
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clearly and satisfactorily proved, and in all these respects we take the 
view of the law most favorable to contestant; deducting also from the 
sitting member all votes cast by persons not naturalized, or not of age, 
or who had not paid a tax or dwelt the required time in the State, 
bat, on the other hand, not sustaining his claim that persons who came 
into the district for the purpose of working on the railroad can not 
be held to have acquired a residence there unless they are also shown 
to have formed the intention of remaining there permanently after 
the work was done, we find that the contestant has railed to overcome 
the sitting member's majority of 101, above stated. In dealing with the 
evidence as to each of the numerous individuals — 679 in all — the com- 
mittee formed different conclusions of fact in some instances; but tak- 
ing the result in every case where the committee differed as to the 
facts most favorable to the contestant, it is as above set forth. 
The committee therefore reconmaend the accompanying resolution: 

Resolved, That Benjamin F. Meyers is entitled to retain the seat which he now 
holds from the Sixteenth Congressional district of Pennsylvania. 

The resolution was adopted by the House without division; so Mr. 
Meyers retained the seat. 
[South, 60-68.] 

(7) NoRKis v8, Handley. 

Violence J vntimidaUon^ amd illegal rejection ofretivms. Charges rwt 
suffldenUy sustained to overcome returned majorily^ and sitting member 
rdained the seat. 

Report by Mr. McCrary. 

According to the returns the sitting member had a majority of 3,142 
votes. Contestant charged that the returns from a number of pre- 
cincts where he had received a majority had been illegally rejected by 
State and county canvassing boaras, and that he had oeen deprived of 
a large number of votes throughout the district by violence, intimida- 
tion, and fraud. On this latter charge the case turned, as the other 
wrongs complained of did not in any case affect enough votes to over- 
throw the majority returned. 

The law empowered the board of county canvassers to throw out 

Srecinct returns or portions of them '' upon good and sufficient evi- 
ence that fraud has been perpetrated or unlawful or wrongful means 
resorted to to prevent electors from freely and fearlesslv casting their 
ballots;" this rejection "to be final unless appeal is taken within ten 
days to the probate court." 

The committee held that the fact that no appeal had been taken to 
the probate court could not estop the House from investigating the 
legality of the rejection of the votes or returns. Although the power 
thus given to the county canvassing board was '^ extraorcfinary, not to 
say dangerous," yet the action of 3ie board under the statute must be 
regarded as ^?W?7wzy«<?^ correct. The boards had in this c^^e, how- 
ever, mostly acted upon insufficient evidence, and the committee upon 
examination reversea most of their decisions. The State board of 
canvassers had thrown out the vote of a county because the return 
was signed by but one of the three county canvassers. This was 
proper under the statute requiring it te be signed by a majority; but 
the House has power to go behind the return, and the committee, 
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from an examination of all the evidence, counted the vote of all hut 
one precinct of this county. In two other precincts voters had proba- 
bly Deen deprived of their votes by deception; in one case by being 
told that the supply of paper had run out and they could not be rois- 
tered, and in the other case by the circulation of Democratic tickets 
with the heading '^ Republican ticket." But in both these cases the 
evidence of the fraud was vague and indefinite and entirely failed to 
show the number of votes affected, so no remedy could be applied. 

The evidence relied on to establish intimidation was extremely vague 
and unsatisfactory, consisting almost solely of hearsay and general rep- 
utation. Not one witness testified that he himself was prevented from 
voting by intimidation. "There can be no doubt that testimony of 
this character ought to be held insufficient of itself to establish the 
fact of intimidation. It ought at least to be corroborated by other 
facts, such as the unexplainea failure of large numbers of those alleged 
to have been intimidated to vote, before the House could safely act 
upon it." 

But considering the testimony without regard to strict rules of law, 
it clearly failed to sustain the charges. Outrages were proved to have 
been committed for the purpose of intimidating the f reedmen, and they 
are '^denounced as infamous" in the report; out if, in spite of these 
occurrences, 'Mf the f reedmen * * * did in fact vote, this is an 
end of controversy." By comparing the number of votes cast with 
the number of males over 21 in the district as shown by the census of 
1870, just taken, it appeared that 88 per cent of the whole number voted. 
This is a larger proportion than is usually found in peaceable elections. 
In a number of precincts where a large number of negroes, presum- 
ably Republicans, lived no votes were cast for Mr. Norris. But this 
was explained by the fact that the negroes, for their own protection, 
had adopted the plan of gathering at one or two precincts in each 
county and casting their entire vote there. 

The committee presented a resolution declaring that W. A. Handley 
was entitled to retain his seat, which was passed by the House without 
debate or division. 

[Smith, 68-78.] 

(8) Gooding vs, Wilson. 

U^wffidal recounts; ilUgal votes. Majority report in favor of sit- 
ting m^iiiher; mlmyrity report in favor of contestant. Sitting mcTuher 
retained the seat. 

Majority report by Mr. Perry; minority report by Mr. Arthur. 

On the face of the returns the sitting member had a majority of 4 
votes. 

Contestant charged (1) that the election officers in a number of pre- 
cincts giving a majority for contestee were not qualified; (2^ that mis- 
takes were made to the disadvantage of contestant in the official count 
in several precincts, as shown by subsequent counts of the ballots; and 
(3) illegal votes. 

Contestee replied (1) that the election officers were not qualified in 
at least an equal number of precincts giving a majority for the con- 
testant; (2) that the recounts by which misto.kes were sought to be 
shown were unofficial and made under such circumstances as not to be 
trustworthy; and (3) that illegal votes were cast for contestant Other 
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Suestions of irregularity and illegality were raised by both sides, but 
id not enter into the determination of the result. 

The first specification above was abandoned by both sides; under the 
third, taking the statement of results given in the minority report 
most favorable to contestant, contestee would still have a majority of 
2 votes; so the case turned on the second point, whether the official 
count was to be set aside and the results of suDsequent unofficial counts 
accepted in its stead. The majority report called attention to the fact 
that no person had ever been deprived of his seat in the House by the 
result of subsequent unofficial counts, though there were some cases 
in which it was stated tiiat under some circumstances such counts might 
be accepted.* 

The conditions under which a recount could be accepted were thus 
stated in the majority report: 

On principle it would seem that if such a thine were, in the absence of fraud in the 
official count, in any case admissible, it should he permitted only when the hallot 
boxes had been so kept as to be conclusive of the identity of the ballots and when 
the subsequent count was made with safeguards equivalent to those pFovided by law. 

To these two conditions J udge McCrarv, in the debate, added a third, 
that it should affirmatively appear that the boxes have been preserved 
by the officers required by the State law to preserve them and in a man- 
ner in all respects in strict compliance with tnat law. The doctrine of the 
minority, as Drought out more clearly in the debate than in the report, 
was sutetautially as follows: The official count \spH7na facie correct, 
but it may be overthrown by evidence, especiallv when there are cir- 
cumstances indicating the probability of a mistafee. A recount prop- 
erly conducted is such evidence, and there is no presumption of fraud 
in such a recount or in the keeping of the ballots previous to it. To 
establish such presumption of fraud the party deny^mg the correctness 
of the recount must show circumstances indicating not merely that 
fraud could have been committed, but that there was at least a proba- 
bility that it actually was committed. 

Applying the law as laid down by the majority to the facts in this 
case, none of the recounts could be accepted. In no case was the bal- 
lot box preserved by the officer in whose custody the law placed it, 
and in each case it was so preserved that it could easily have been tam- 
pered with, though in only one case was there any evidence in any way 
indicating that it had been tampered with. In tnat case the ballot box 
had an imperfect lock. It was twice found open and the tally sheets 
in some way disappeared from it. In another case the recount was 
made by the inspector. He had forgotten what its result was, but 
told several people at the time, who swear to what he told them. He 
swears that he supposes they testified cori'ectly, but that he believes 
the official count was the correct one. In another case there were 
three unofficial counts, all differing from each other and from the offi- 
cial count. The official count was carefully made. In another case 
there were two unofficial counts, one made by the officer in charge of 
the box, sustaining the official count, and the other made by a friend 
of contestant, after the box had left the custody of the officer in charge 
of it, showing a gain of 2 votes for contestant. The only other case is 
more interesting. The law required two tally sheets to be kept, one 

' Since that time, however, at least one person has been deprived of his seat upon 
such evidence. English vs, Peelle, 4Sth Cfongress, Mobley, 171. 
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to be filed with the clerk of the court, the other to be kept in the ballot 
box. Two certified copies of the tally sheet in the clerk's office showed 
three marks (thus ///), apparently counted, like the other sets of marks 
(thus //)(/), as 5. The other tally sheet was not produced, and seems to 
have disappeared from the ballot box. The only witness called testi- 
fied somewnat vaguely that both tally sheets were alike. The official 
count was in accordance with the footing of the tally sheet in evidence, 
giving 2 more votes for contestee than the number of marks after his 
name on the tally sheet. The ballots were not produced, or examined 
by anyone, and the officer of election who first noticed the peculiarity 
of the tally sheet (some time after the election) was not called. The 
conmaittee said: 

It is clear that if there was a mistake it could have been, and should have been, 
better proved. 

All these recounts were accepted by the minority in their report, 
but the circumstances were not detailed or arguments given. They 
were all rejected by the majority. The majority found uiat of the 35 
illegal votes charged to have been cast for contestee 4 were illegal and 
of tne 28 chargeato have been cast for contestant 8 were illegal. The 
minority found 9 illegal votes for contestee and 7 for contestant. Two 
votes counted for contestee were ballots bearing simply the name 
** Wilson." They were counted by the majority and rejected by the 
minority. The return from one precinct giving 89 majority for con- 
testant was not certified, and the testimony rehed on to establish the 
vote was not technically admissible, but the vote was counted in both 
reports. 

After some debate, the resolutions proposed by the minority were 
rejected by a vote of 64 to 105, and tnat presented by the majority 
adopted without division. 

[Smith, 79-88.] 

(9) Burleigh and Spink vs. Armstrong. 

Illegal votes. Elections field on military and Indmn reservations. 
Sitting Delegate retained the seat. 

Report by Mr. Merrick. 

The vote as returned was: Spink, 1,023; Burleigh 1,102; Armstrong, 
1,198. Contestants alleged that the elections held on military and 
Indian reservations were illegal, and that large numbers of votes of 
Indians and nonresidents had been cast. The law organizing the Terri- 
tory of Dakota provided that the territorv which bv treaties* with Indian 
tribes was not to be made part of any otate or Territorv without the 
consent of those tribes should not become a part of the Territory until 
the consent of the tribes was obtained. 

It is quite apparent from the terms of this organic act that it was not competent 
for the authorities of the Territory to hold an election or exercise any other juriadic- 
tional act within any part of the Indian reservation. 

The votes cast in these reservations were excluded. 

But with regard to the election held within the military reservations of Fort Sully 
and Fort Randall (or the Ellis precinct), the committee have reached theconclnsion 
that there is nothing in the terms of the organic act nor in the general policy of the 
law forbidding an election to be held at such places, The contestants nave insisted 
that the rule which disqualifies persons from voting within any State who reside 
within forts or other territory to which the title and jurisdiction has been oeded 
by the State to the Federal Gove;nnie!it applies to the military reservations which 
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have been designated by the £xecative within the Territoriee belonging to the 
United States. But forasmuch as there is no conflict of sovereignty between the 
Government and the Territory, and the latter holds all its jorisdiction and subordi- 
nation to the controlling power of Congress, and the military reservations are not per- 
manentlv severed from the body of the public lands, but are simply set apart and 
withheld from private ownership by an Executive order to the Commissioner of the 
Land Office, and may be and orten are restored to the common stock of the public 
domain when the occasion for their temporary occupancy has ceased at the pleasure 
of Congress, and which requires no concurrent act of any State authority to give 
it efficacy, the residents upon such reservations, although abiding thereon by the 
mere sonerance of the United States authorities, ao not in any just sense cease to be 
inhabitants or residents of the Territory within which such military reservation may 
be situated. 

A large number of illegal votes were charged to have been and prob- 
ably were cast, as was to nave been expected from the condition of any 
frontier country. But so far as appears they were not cast for one 
candidate more than another. There was nothing connecting any of the 
candidates with procuring them to be cast, and deducting all in regard 
to which there was definite proof, the sitting member still £ad a majority. 
The House concurred in the opinion of the committee without division. 

[Smith, 89-91.] 

(10) GlDDINGS V8. ClABK. 

Ajwlication of sitting memherfor further time recused, Decim/m 
of the State canvassing hoard rejecting returns retrlewed, and votes 
restored when sustained oy evidence. Seat given to contestant. 

Report by Mr. McCrary. 

The sitting member had been given the seat by the action of the 
State canvassing board of Texas m rejecting the votes of a number of 
precincts and counties and of the House in deciding the certificate of the 
governor to be prima faciei evidence of the right to the seat. (See case 
of W. T. Clark, ante^p. 263.) After notice of contest and answer 
had been served the House, in pursuance of an agreement between 
the parties, ordei*ed that the sixty davs allowed by law for taking tes- 
timony should commence to run on Fe})ruary 1, 1872. The contestant 
took testimony diligently within the time, but the contestee took no 
testimony at all, and, nearly a month after the time for taking testi- 
mony had expired, came before the committee with an application to 
have the time extended. This application was accompanied by the 
affidavits of the sitting member and other persons, setting forth that 
a combination had been formed among tne friends of contestant to 
indict the officers of election and other persons who would be needed 
as witnesses by the contestee and by this system of persecution to 
prevent them from testifying. It was asserted that numerous indict- 
ments had been found, which produced a feeling of alarm in the dis- 
trict, but that a better state of feeling now prevailed, and if time 
were granted testimony could now be taken. The affidavits were 
excee<fingly va^ue and general, dealing with conclusions and opinions 
rather than with specific facts. The committee unanimously aecided 
that the application ought to be refused, giving six reasons for their 
opinion. Tne first one is as follows: 

1. It must be borne in mind that the party now asking an extension is the sitting 
member. He is now, and has been durmg a large part of the term, exercising the 
functions and receiving the emoluments oit the office in question. In a litigation of 
this character the thin^ in controversy grows daily less and dot»s not, as in most 
ordinary lawsuits, remam intact, to be recovered by the successful party in the end. 



Digitized by VjOOQIC 



280 DIGEST OF CONTESTED ELECTION CASES. 

In this pjEoticolar case the extension asked for would be very nearly equivalent to a 
final decision of the case in favor of the sitting member upon the merits. We are 
now near the close of the second session of the Congress. If the parties are to be 
sent back to Texas to take further testimony, of course no further action can be 
taken until the opening of the third and last session, which is of but ninety daja^ 
duration, and would be necessarily far spent before a final decision could be reached. 
It does not follow from these considerations that a sitting member can in no case be 
allowed an extension after the time allowed by law for taking testimony expires, 
but your committee think it does follow that no such extension should ever be 
emnted to a sitting member unless it clearly appears that by the exercise of ^reat 
diligence he has l^n unable to procure his testimony, and that he is able, if an 
extension be granted, to obtain sucn material evidence as will establish his right to 
the seat, or that by reason of the fault or misconduct of the contestant he has been 
unable to prepare his case. 

The other five reasons given are, in sabstance: (2) The affidavits do 
not state facts from which it can reasonably be inferred that the sit- 
ting member could not, by an exercise of dae diligence, have taken 
his testimony. The opinion of the affiants is that certain indictments 
were malicious; but no facts are given to support the conclusion, and 
even if it be taken as true, it is not asserted tnat any of the witnesses 
were imprisoned or otherwise placed beyond the reach of subpoena. 
(3) There is no evidence that the sitting member, by the issuance of 
subpoenas or notices to take testimony or otherwise, made a single 
attempt to take testimony. (4) The affidavits state that a better state 
of feeling now exists, but not a single witness claims that he himself 
was formerly afraid to testify and is now willing. If the better state 
of feeling does exist, such affidavits could and should have been pro- 
cured. (5) Of the twenty-four counties in the district, it is only 
charged that fear prevailed in five. Testimony might have been taken 
in others, the law permitting it to be taken anywhere in the district, 
(6) "The affidavits relied upon are fatally defective in this, that thev 
do not state the names of the witnesses whose testimony is wanted, 
nor the particular facts which can be proven by their testimony.'' 

Proceeding, then, to the examination of the case upon the testimony 
in evidence and treating the rejection of returns by the State officers 
as presumptively correct, it appeared that the vote of Bosque County 
haa been rejected because " no official returns were received." But 
manifestly some sort of returns were received, and, as nearly as could 
be inferred from the evidence, the irregularity in them was that they 
were certified by a registrar who had been removed shortly before the 
election, but who, not being notified of his removal, and his successor 
not having qualified, had continued to act under color of authority 
and at least as officer de facto. His official acts aflfecting third parties 
and the public would be held valid, and in addition tnere was full 
proof in the record both of the legality of the election and of the vote 
actually cast. 

The vote of Brazos County had been thrown out because the ballots 
had been numbered in violation of the statute. But, as the statute 
affixed a penalty for marking the ballot and did not declare that the 
ballot shall be thrown out, and as the construction put on the statute 
bv the State officers would enable the officers of election to disfran- 
chise legal voters, the committee were of the opinion that the votes 
ought to be received. 

In Washington County there had been two boxes, one used chiefly 
by white men, the other chiefly bv colored. The State officers had 
rejected the '' white man's box" on the ground that the law did not admit 
of two boxes, and that this box was not presided over by even one 
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lawful officer. But the testimony showed that the two boxes were at 
different windows in th^ same room, both equally in or out of the 
custody of the election officers; the vote was so large that two boxes 
were a pi-actical necessity and had been customary; white men voted 
chiefly, but not exclusively, at one box and colored at the other, as a 
matter of convenience; but at least once during the day the boxes were 
changed and each put in the window where the other had been. 
Under these circumstances the boxes must stand or fall together, and 
in either case, whether the whole vote of the count}^ be counted or 
rejected and regardless of how the other questions in the case were 
decided, the contestant had a majorit3\ 

In Limestone County a large part of the colored vote failed to be 
cast. The town where the election was held was occupied by an armed 
and organized force. Pickets were stationed on all the roads leading 
to the town, and no person was allowed to enter without a pass. The 
witnesses asserted that votei*s were allowed to come and go in peace, 
and that the negroes were urged to vote; but they did not vote, and 
the committee said: 

It is clear that they abstained from doing so for reasons which most men would 
consider good and sufficient. 

In Hill County one of the . clerks of the election swore that, with 
the connivance of the registrar, he abstracted 300 Democratic ballots 
from the box and substituted Republican ballots. As the previous 
questions discussed were decisive of the case, the conunittee did not dis- 
cuss the credibility of this testimony or the other questions raised, 
but submitted resolutions declaring that Mr. Clark was not, and Mr. 
Giddings was, entitled to the seat. The House adopted the resolutions 
without division, and Mr. Giddings was sworn in. 

[Smith, 91-98.] 

(11) McKissiCK V8. Wallace. 

Fravd and iaregvlaHties, Testimony insufficient^ and sitting mefmber 
retained the seat. 

Report by Mr. Hazelton. 

The sitting member received a majority of 3,304 votes on the face 
of the returns. Contestant charged irregularities and frauds, but his 
testimony was almost entirely hearsay and dealt in generalities. The 
committee decided that it was entirely insufficient to sustain the alle- 
gations and was not sufficiently definite and tangible to warrant any 
action on the part of the committee assailing the apparent or prima 
fade right of the coutestee to the seat. In regard to the South Caro- 
lina election law, approved March 1, 1870, the committee said: 

The law under which the election was held seems to be well calculated to cover 
if not to encourage fraud, inasmuch as it neither requires rej^istration of the voters 
nor a public canvass of the votes at the close of the polls, but allows the managers of 
each precinct, or one of them, to retain possession of the boxes containing the bal- 
lots uncounted for three days, at the end of which time they are required to deliver 
them over to the commissioners of election for their county, together with the poll 
list, and these latter offices may retain the boxes for ten days longer before making 
the canvass. But the committee, having no power over this Taw, must content 
itself with simply calling attention to it. 

The conmiittee were unanimous in their decision, and the House 
passed the resolution presented, declaring Alexander S. Wallace 
entitled to the seat without division. 

[Smith, 98, 99.] 
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(12) BowEN ?w. De Large. 

Frauds and irregularities. Incompatihle office. Bribery by von- 
testant. Seat declared vacant. 

Report by Mr. Hoar. 

The case came before the committee at the second session, but the 
sitting member asked for further time on the ground that his counsel 
had possession of the testimony and refused U) surrender it, having 
been bribed by the contestant to act for him. The alleration was 
proved to the satisfaction of the committee, and Mr. De Large was 
given further time to take his testimony. Part of the committee were 
of the opinion that the act of the contestant was sufficient to justify a 
refusal to permit him to proceed with the contest. 

When the testimony had been taken, it appeared that the contestant 
had since the beginning of the (ingress held and performed the 
duties of two offices in South Carolina, each of which was, by the 
constitution of the State and in the nature of things, incompatible 
with the office of Representative in CJongress. The irregularities 
shown by the testimony were so great that it was impossible to deter- 
mine who was elected, and the committee unanimously recommended 
that the seat be declared vacant. The House concuri'ed without 
division. 

[Smith, 99, 100.] 

(13) NiBLACK VS. Walls. 

Fra/ud^ intimidation^ a?id irregularities. Seat given to ccndestanf. 

Report by Mr. McCrary. 

According to all the county returns, contestant received a majority 
of 192 votes. But the State canvassers rejected the returns from 
counties giving a vote of 1,604 for Niblack and 783 for Walls, and thus 
awarded the certificate to Walls by a majority of 629. The sitting 
member conceded that part of these counties were rejected for tech- 
nical reasons and should be counted, but asserted that three of them 
were properly rejected and that a number of precincts in addition 
must be rejected or additional votes counted for him on account of 
violence and intimidation. 

In the first of the three counties thus remaining in controversy it 
appeared that the county canvassers had rejected three of the five 
precincts. Proof was furnished of the vote in the three rejected 
precincts, and contestant conceded that they should be counted. No 
proof of the vote in one of the other precincts was furnished, and in 
the remaining one the proof was that at least 42 votes had been cast 
for sitting member, while none had been returned for him. 

In the second county the returns had been rejected because they 
were not made out in duplicate, nor forwarded within the time requii-ed 
by law, and because, instead of having been sealed and forwarded by 
mail to the governor, they had been sent to contestant by a messenger, 
opened by another, and by him delivered to the governor. The first 
objection was considered as immaterial, as the only difference between 
the duplicate returns was the date, but to overcome the second the 
committee caused the testimony of two of the three county canvassers 
to be procured. They identified the copies of the returns in evidence 
as beine correct copies of those foi*warded by them, and the committee 
counted the vote. 
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In the third county the return was signed by but one of the three 
canvassing officers. Although opportunity was given, as in the pre- 
vious case, to cure the defect or establish the vote by testimony, none 
had been taken, and the committee did not count the vote. 

In Gradsen County it was shown that there was an organized eflfort 
on the part of friends of contestant to prevent a full vote being given 
for the oontestee. There was a show of violence and deadly weapons 
at the fwlls, and a crowding around the windows to keep the colored 
voters from reaching it. Twenty-nine voters swore that they had 
attempted te vote for contestant, but were prevented, and the com- 
mittee added their votes te his poll. 

In two other cases there were disturbances at the polls, alleged to 
have been for the purpose of intimidating voters, but there was no 
definite proof how many or what persons were intimidated, and by 
reference to the census of 1870, just taken, it appeared that there was 
a very full vote. The comnfittee declined to reject the vote of these 
precincts. The vote of three other precincts rejected by county can- 
vassers was proved ali/unde and counted bv the committee. Restoring 
all these votes, a majority of 137 votes is sliown for Mr. Niblack. The 
committee unanimously reconmiended that he be given the seat, and 
the House concurred. 

[Smith, 101-106.] 

(14) J. Hale Sypher. 

Charges offravd. Case not investigated for lack of time. 

Report by Mr. McCrary. 

It was alleged that in the testimony taken before the Senate Com- 
mittee on Privileges and Elections there were indications that Mr. 
Sypher had fraudulently procured his election. A resolution passed 
the House directing the Committee on Elections to inquire into the 
matter, but as most of the witnesses were in Louisiana, and the reso- 
lution did not come before the committee until within seven days of 
the expiration of the Congress, there was no time to procure testimony, 
and the conunittee asked to be discharged from further consideration 
of the case. The House concurred. 

[Smith, 107.J 
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FOBTT-THIBD GOHOBB88 (B.) 1873-1875. 

Corrmiittee on Elections, 

Mr. Smith, New York, Mr. Harrison, Tennessee, 

Thomas, North Carolina, Hyde, Missouri, 

Hazelton, Wisconsin, Spear, Pennsylvania, 

Todd, Pennsylvania, Lamar, Mississippi, 

Pike, New Hampshire, Crossland, Kentucky, 

Mr. Robinson, Ohio. 

Cases. 

{i) John J. Davis vs. Benjamin Wilson; J. Mai'shall Hagans vs. 
Benjamin F. Martin, WestVirainia. 

(2) Thomas M. Gunter vs. W. W. Wilshire (two cases), Arkansas: 

Andrew Sloan vs. Morgan Rawls, Georgia. 

John M. Burns vs. John D. Young, Kentucky. 

George R. Maxwell vs. George Q. Cannon, Utah Territory. 

John M. Bradley vs. Wm. J. Hynes, ArJcansas. 

George A. Sheridan vs. P. B. S. rinchback (two cases), Louisiana. 

Marcus L. Bell vs. O. P. Snyder, Arkamsas. 



George Q. Cannon, Utah Territory. 

f 10^ Lucien C. Grause vs. Asa Hodges, Arkansas. 

(11) Effingham Lawrence vs. J. Hale Sypher, Louisiana. 

The question of providing a way for deciding contests in the election 
of President and Vice-President was also referred to the committee 
and reported on. 

(1) Davis vs. Wilson and Haqans vs. Martin. 

Legal time for holding Congressional election in West Virginia. A 
majority of the committee reported in famor of Messrs. Wilson a/nd 
Martin^ a mimority in favor of Messrs. Dav^is and Ilaga/ns^ and another 
minority in favor of ordering a new election. The House sustained the 
first minority report^ and Messrs. Davis and Hagans were sworn in. 

Reports by Mr. Smith, Mr. Todd, Mr. Harrison, Mr. Spear, and Mr. 
Hazelton. 

Under the old law of Virginia, and under the code in force up to 1872, 
the elections of Representotives in Congress were held on m^ fourth 
Thursday in October in every second j^ear. As expressed in the code, 
"The general election for State, district, county, and township officers, 
and members of the legislature ' was fixed on that day, and in a sepa- 
rate section it was specified that " at the said elections * * ♦ there 
shall be elected," among other things, Representatvoes in Congress^ 
every second year. 
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The new constitution, submitted to the people for ratification on' 
August 22, 1872, provided: 

The general elections of State and county ofl&cere and members of the legislature 
shall be held on the second Tuesday of October, imtil otherwise provided by law. 

But the constitution also provided that it should be submitted to the 
people for ratification on tnQ fourth Thursday of August^ 1872, at an 
election to be held by the oflScers authorized to hold general elections, 
and — 

On the same day, * * * elections shall be held at the several places of voting 
in each county for senators and members of the house of delegates, and all officers, 
executive, juoidal, county, or district, required by this constitution to be elected by 
the people. 

These elections were to be of no effect unless the constitution was 
ratified, but if it was ratified the constitution was to be of full effect 
from and including the day on which it was ratified. The election was 
held, the constitution ratified, and a full State ticket elected, and in 
two districts Congressional elections were also held and Messrs. Davis 
and Ht^ans elected. On the fourth Thursday in October elections 
were also held in all the districts, and Messrs. Wilson, Martin, and 
Hereford elected. Mr. Hereford received a certificate and took his 
seat without opposition. The governor issued certificates to Messrs. 
Davis and Hagans, certifying that they were elected, provided the 
fourth Thursday of August was the legal day of election, and to 
Messrs. Wilson and Martin like credentials, certifying that they were 
elected, provided the fourth Thursday of October was the legal day. 
Subsequently, under an act of the legislature, formal certificates were 
given to Messrs. Wilson and Martin. The House refused to admit 
either candidates on their certificates, and referred their credentials to 
the Committee on Elections. 

The case turned on the construction to be given the provisions of 
the code and constitution above referred to; the argument can not 
be properly given without going more into detail than is possible in a 
brief outline. There were three opinions presented and strongly sup- 
ported — one that the election was properly held on the fourth Thurs- 
day in August, another that it was properly held on the fourth 
Thursday in October, and another that it should have been held on 
the second Tuesday in October, the date fixed by the new constitu- 
tion for holding ''general elections" in the future. In the last case 
none of the claimants would be entitled to the seats. A majority of 
the committee, consisting of Messrs. Smith, Thomas, Crossland, Speer, 
and Lamar, supported the October election. Mr. Todd was oi the 
same opinion on the testimony presented, but believed that the Octo- 
ber election should have been inquired into to see if it was not void on 
account of the lightness of the vote and irregularities. Messrs. Har- 
rison and Hyde did not consider either election valid. Messre. Speer, 
Lamar, and Ci'ossland, who signed the majority report, submitted a 
separate report, setting forth more fully the reasons for their views. 
Me^rs. Hazelton and Kobinson suppoiled the August election. After 
several days' debate the resolutions submitted by Messrs. Hazelton 
and Robinson were adopted by a vote of 134 to 82, and Messrs. Davis 
and Hagans were swoni in. 

The contention of those who supported the October election was that 
it was not in any case competent for the constitutional convention to 
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' fix the day of the Congressional election at a day other than that fixed 
by the legislature, nor was it competent for the legislature to pre- 
scribe the date- by fixing it on an ''occasion," the time of which 
occasion might be chang^ by another authority than the legislature. 
Therefore the legislature in providing that members of Congress should 
be elected at a general election which was fixed for a certain day must 
have intended to fix the Congressional election on that day, and not 
merely to attach it to the general election, to be held on whatever day 
subsequent changes in theiaw might fix that election. It must remain 
on the fourth Thursdav in October until the legislature should pre- 
scribe another day. Moreover, the election held on the fourth Thurs- 
day in August, 1872, was not a general election, for, although State 
and county officers and members of the legislature were elected at it, 
it was a special election held for a special purpose, at a special time. 
Representatives in Congress were not expressly or by necessary 
implication included in the officers to be voted for at it. 

Those who favored the August election held that the Congressional 
election had been made a part of the ''general election," and must be 
held at whatever time the general election was held. The election in 
August, 1872, was a general election, though not held at the time set 
for the general election in subsequent years, because it was held by 
the same officers, and the same officers were to be elected at it as in 
the future at the general elections. 

Those who advocated ordering a new election held that the August 
election in 1872 was a special election; that the Congressional election 
could not legally be separated from the '* general election," and as, 
under the constitution i-atified August 22, 1872, the ^"general election " 
was thereafter to be held on the second Tuesday in October, the Con- 
gressional election should have been held on that day, although all the 
other officers ordinarily elected at a general election had, in this year, 
already been elected at the special election in August 

[Smith, 108-130.] 

(2) GUNTER V8. WiLSHIRE. 

Prima facie case. Sufficiency of abstract of votes certified hy the aov- 
em/rr. Mr. WUshire admittea. Case on Tnerits. Imperfect hauots. 
Contestcmt gwen the seat. 

Majority rej)ort on priina facie case by Mr. Thomas; minority report 
on j)ri'iYia facie case by Mr. Lamar; unanimous report on case on 
merits by Mr. Robinson. 

The Clerk of the House refused to place the name of any person on 
the rolls as Representative from the Third district of Arkansas. The 
credentials were referred to the Conunittee on Elections, a majority of 
which reported that Mr. Wilshire was entitled to be sworn in on the 
prima facie title established by his credentials. A minority reported 
that neither party had a prima, facie right to the seat, and i*ecom- 
mended that tne seat remain vacant until the case could be decided on 
its merits. 

The credentials of Mr. Wilshire were: 

(1) A certificate from the secretary of state, presenting a tabular 
statement of the votes cast, showing 12,622 votes for W. W. Wilshire, 
11,961 for Thos. M. Gunter, 407 for Thos. M. Gunther, and 1,127 
" scattering," and certifying that the table had been cast up and ar- 
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ranged by the secretary of state, in the presence of the acting governor, 
within the time and in the manner prescribed by statute. 

(2) A proclamation by the governor and a certificate, each contain- 
ing the same table of votes, showing 12,644 votes for W. W. Wilshire, 
11,499 for Thos. M. Gunter, 12 for Wilshire, 591 for Gunther, and, 
in a footnote, 1,456 scattering votes in Pulaski County polled for Gun- 
tee, S. M. Gunter, T. M. Guntee, Thos. M. Guntee, T. Ros. Gunter, 
and Thomas M. Crenter. Other footnotes asserted that two counties 
ou^ht to be rejected, one because it had never been made a part of the 
Third Congressional district by any act of the legislature, and the 
other because ^' there are no returns from the clerk of Scott County." 

The certificate and proclamation were certified to be made by the 
governor because of the failure of the acting governor to make them, 
and set forth the facts as above, but containedno direct statement that 
either party was elected. 

The majority of the committee reported that no strict adherence to 
any prescribed form could be required in 2l jxrima facie case; that the 
failure of Acting Governor Handley to certify tlie result ought not 
to prejudice the right of anyone to the seat, and that the certificate 
of Governor Baxter was in effect a certificate that Mr. Wilshire had 
received a majority of the votes. 

The minority held that no certificate of election had been issued. 
A certificate oj *he vote^ exactly like the one presented by Mr. Wil- 
shire, had been at the same time issued to his competitor. It showed 
that a certain number of votes had been cast for W. W. Wilshire, a 
certain number for Thomas M. Gunter, eo nomine^ and certain others 
in unspecified proportions for Thomas M. Crenter and for Thomas M. 
Gunter, under various imperfect ways of spelling his name. If only a 
small proportion had been cast for Thomas M. Crenter, and the rest 
were counted for Mr. Gunter, he would have a majority. He asserted 
that such was in fact the case, and offered testimony to prove it. As 
the statement of vote in the governor's certificate did not necessarily 
show which candidate had received the majority, and there was not 
even a statement of the opinion of the governor that either one was 
elected, the seat ought to remain vacant until the case could be decided 
on its merits. 

The resolution submitted by the minority was lost by a vote of 116 
to 117, and that submitted by the majority carried by a vote of 118 to 
97. Mr. Wilshire was sworn in the next day, a motion to reconsider 
the last previous vote having fii'st been laid on the table by a vote of 
185 to 129. 

The case coming before the committee on the merits, it was unani- 
mously decided in favor of contestant. It was proved that the con- 
testant and contestee were the only candidates for Congress at the 
election, and the committee were satisfied from the evidence that all 
the scattering votes, except those returned for S. M. Guntee and 
Thomas M. (>enter, were m fact cast for contestant. No evidence 
was produced in regard to these last two names, and the committee did 
not consider this sunilarity sufficient to count them for contestant 
without evidence. Counting all these votes for contestant, he is 
shown to have received a majority of 857 votes. Many other issues 
were raised in the case the result of which would be to still further 
increase the majority of contestant, but the committee did not discuss 
them in their report. 
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The resolutions presented by the committee were adopted by the 
House without detete or division. 
[Smith, 180-143; 238-239.] 

(3) Sloan vs. Rawls. 

Fraud and i/rregvla/rities. Majority report t?i favor of contestant. 
Minority report in favor of sitti/ng member. Contestant given the seat. 

Majority report by Mr. Hyde; minority report by Mr. Speer. 

According to all the returns tiled with the secretary of state, con- 
testant had a majority of 12 votes. But by an error of the man- 
agers in consolidating the vote in one county, by their failure in another 
countv to count the return of a precinct received by them the day after 
they had finished consolidating the returns, and by their rejection of 
the votes of three precincts in another county on the ground that the 

Erecincts had no legal existence, the majority was given to Mr. Bawls, 
e having received a majority of the remaining votes. The first two 
errors above were corrected by both the majority and minority of the 
committee, and the case really turned on the third point, whether the 
votes of three precincts of Chatham county, casting 1,239 votes for con- 
testant and 2 for contestee, could properly be counted. Both sides 
seemed to assume that if the precincts were not in fact established by 
law the votes cast at them must be rejected, and when Mr. Hoar in the 
debate raised the question whether there might not be such a thing as 
a precinct defoA^to^ at which the votes cast should be counted if thejr 
were cast by qualified voters and correctly returned, Mr. Smith, the 
chairman of the committee, expressed his opinion in the negative. The 
majority of the committee counted the vote of these three precincts, 
and also the vote of two other rejected precincts, one of them showing 
a small majority for contestee and the other a considerable majority 
for contestant. They also discussed a number of other issues raised 
the decision of which on strict rules of law would largely increase the 
majority of 136 thus shown for contestant. But m each case the 
strictly legal decision of these questions would involve the rejection of 
precincts or counties part of whose vote at least was honestlv cast and 
correctly returned and as they would not in any view be decisive of 
the case the committee allowed the votes to stand. The minority 
report disagreed with the views of the majority of the committee on 
all these points, and also expressed findings against the claims of con- 
testant on a number of issues not mentioned in the majority report. 
The case was debated for several days, and the House finally adopted 
the resolutions presented by the majority by a vote of 135 to 74, and 
Mr. Sloan was sworn in. 

Under the law of Georgia the court-house of each county was made 
a voting place, and the ordinary of each county was eiiipowered 
to establisn or abolish other voting places in the county. On Octo- 
ber 22, 1868, the ordinary of Chatham County made an order 
reciting that ''It being necessary that election precincts should be 
established in the county in order to facilitate the election to be held 
on the 8d day of November next, it is therefore ordered that election 

Erecincts be, and the^y are hereby, established" at 3 specified places, 
llections were held in these precincts in 1868. The election of 1870 
wa.s held under a special law establishing j)recincts for that election 
alone; and elections were also held in them in 1872. About a month 
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after the election of 1872 an order was entered by the ordinary abol- 
ishing the precincts. Since 1868 there had been two or three county 
and local elections, at which these precincts had not been used. The 
majority of the committee were of the opinion that the preamble to 
the order establishing the precincts could not be construed into an 
order abolishing them the oay after the first election held at them; 
that the law providing for the election of 1870, being by its terms lim- 
ited to that election, did not abolish precints except for the purposes 
of that election; and that the precincts continued in legal existence 
until they were formally abolished about a month after the election 
of 1872. 

The minority held that the precincts had been established for the 
election of 1868 alone. The ordinary testified that such was his inten- 
tion when he established them, and the fact that they had not been 
used at any subsequent election until that of 1872 seemed to indicate a 
public understanding to the same effect. Moreover, the act providing 
for the election of 1870, while a special act for a special election, pro- 
vided that polls should be openedf only in organisJed towns by mana- 
gers appointed in a certain wa)^, and conSiined a general clause 
repealing all acts inconsistent with its provisions. The act under 
which these precincts had been established was inconsistent with the 
provision of the act of 1870, and the precincts established under it, 
even if still in legal existence in 1870, were abolished by the repealing 
clause of that act. The election in these precincts in 1872 was a device 
of contestant's. The oflScers of election did not live in the precincts, 
but were sent out from Savannah. The votes cast were all but two cast 
for contestant. The officers of election voted at the elections where 
they held elections, though not residents; and it was very probable 
that many other illegal votes were cast. At one of the precincts there 
was no house and the election was held in the road, the officers sitting 
in two carriages. Supervisors of election had been appointed, but 
none of the Democratic supervisors had attended, as the party of con- 
testee was entirely unrepresented. For all these reasons the minority 
sustained the action of the managers in rejecting the vote of these 
precincts. 

Two other rejected returns were counted by the majority. In one pre- 
cinct the managers of election had refused to complete the count of the 
vote, and it was completed by one manager and a clerk. The return of 
the United States supervisors, the testimony of one of them, and of one 
of the managers of the election, showed that the vote cast was ISO for 
Sloan and 113 for Rawls, and the committee so counted it. In another 
precinct the managers did riot subscribe the oath and forwarded their 
returns irregularly to the secretary of state. The returns showed 31 
votes for Rawls and 4 for Sloan. They were rejected by the county 
managers. The conunittee were of the opinion that strict rules of law 
would require the rejection of this return, but as there was no evidence 
of fraud and some evidence of the correctness of the vote the com- 
mittee counted it The minority also counted this precinct, but declined 
to count the other on the ground that the action of the supervisor of 
election justified the managers in refusing to count the vote, and that 
the testimony of the supervisor was impeached. 

The above are all the issues on which definite rulings were made bv 
the conunittee affecting the result, but the following were also discussea : 
In one precinct Mr. Sloan was returned as receiving 35 votes. The 

H. Doc. 510 19 
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Republican ticket distributor testified that he issued 74 tickets to men 
who took them and went to the box to deposit them. At least 67 
of those voting were known as Republicans. Sixty of them testified 
that thev voted the Republican ticket, and all but 5 swore that the}^ 
intended to vote for Mr. Sloan. The majority of the committee held 
that this was not such evidence of fraud as would justify the rejection 
of the return, but that the votes proved in excess of the return might 
be counted for the candidate for whom they were cast. They did not, 
however, count them in this case, it being unnecessary. The minority 
held that an examination of the testimony of the voters showed that a 
large pail of them did not know for whom they voted, and eliminating 
su(*h tne number remaining was even less than the number returned 
for Mr. Sloan. 

In Bullock County the precinct returns were placed in the hands of 
an outsider, who kept them for some time, consolidated them hiin.self , 
and signed the names of the precinct managers to the consolidated 
returns without their knowledge or consent. Some time later the 
returns were forwarded in an indirect way to the secretary of state, 
and were counted. The committee held that the consolidated return 
was of no value, but counted the precinct returns, although they were 
covered with suspicion, except one precinct return which did not show 
on its face in what precinct or county the election was held. The 
minority insisted that there was positive proof of the correctness of 
the returns, and that if one precinct return was to be rejected for 
informalities there were others which ought also to be rejected. No 
votes were returned for contestant in this county. 

In the city of Savannah four ballot boxes, presided over by four 
sets of election oflicers, were opened in the court-house, so situated as 
to render it impossible for the United States supervisors to supei-vise 
the election at all of them. These four ballot boxes in one voting pre- 
cinct the committee found to be in violation of the Georgia taw, 
which provided that there should not be more than one voting place 
in each militia district, and also subversive of the supervision law of 
Congress; but in this case it was not necessary to reject the votes. 
The minority found that the use of the four boxes, bemg customary 
and practically necessary on account of the large number of voters, 
was proper. 

The minority of the committee deducted from contestant his majority 
of 205 received at the precinct of Jeffersonton, Camden County. This 
place ha'' formerly been the county seat, and hence the court-house 
nad been a voting place. The county seat had been transferred to 
another town a short time before the election, and the minority held 
that this abolished the voting place at the builaing formerly used as a 
court-house. The majority held that the act changing the county seat 
did not abolish the voting place at the old county seat. 

[Smith, 144-178.] 

(4) Burns m. Young. 

IrTcg^ilaritiefi, Dhitingtcwhing mAirlcs mi halloU, Sitting viemher 
Tffa'iued the Heat. 

Report by Mr. Crossland. 

This was the first Congressional election in Kentucky where the vote 
was by ballot, as required by the act of Congress approved February 
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28, 1871. The act of the Kentucky legislature contained very elabo- 
rate directions in regard to the manner of conducting the election, 
many of which were not strictly followed by the officers of election. 
According to the returns, contestee received a majority of 188 votes, 
which contestant sought to overthrow on account of various irregu- 
larities. Contestee made countercharges of irregularities, and espe- 
cially charged that large numbers of votes cast for contestant by bal- 
lots containing the contestant's name with the prefix '^Hon." were in 
violation of the statute prohibiting distinguishmg marks. The com- 
mittee held that this was not such a distinguishing mark as to require 
the rejection of the votes, and counted votes which had been rejected 
for this reason by the county boards and refused to reject others. In 
one county the vote certified by the county board showed 9 less votes 
for Burns than the aggregate of the precinct returns. The county 
board had refused to permit anyone to be present at the count, and 
the committee, believing this practice to be reprehensible and danger- 
ous, counted the vote according to the precinct returns. The otner 
irregularities shown were about equally in precincts where the con- 
testant and contestee had majorities. Most of them were not of such 
a nature as to vitiate the returns, and where they were the secondary 
proof of the actual vote cast showed a result not differing from the 
returns. The committee unanimously reported in favor of the sitting 
member, and the House sustained his right to the seat without 
division. 

[Smith, 179-181.] 

(5) Maxwell vs. Cannon. 

rneligilnlity on accowit of polygcmiy. Question of jurisdiction. 
Sitting member retained the seat. 

Majority report by Mr. Hazelton; minority report by Mr. Harrison. 

According to the returns of the election in Utah Territory Mr. Cannon 
had received 20,969 votes and Mr. Maxwell 1,942. Mr. Maxwell 
claimed the seat on the ground that most of the precincts must be 
thrown out on account of the numbering of the ballots, the admission 
of women to vote, coercion of voters, and irregularities, and that he 
had received a majority in the remaining precincts. He also charged 
that Mr. Cannon, bein^ a polygamist, was ineligible, and that the 
voters had notice of his ineligibility, and their votes must therefore be 
disregarded and the seat given to the candidate receiving the highest 
num^r of the remaining votes. The committee discussed only the 
latter charges^ as the irregularities would not be in any case sufficient 
either to invalidate the election or overcome the overwhelming majority 
of contestee. The claim of Mr. Maxwell to be elected was unanimously 
rejected, on the principle that American usage and the precedents of 
the House did not permit the seat to be given to the minority candidate 
even where the voters had notice of the ineligibility of the majority 
candidate. 

In deciding the right of Mr. Cannon to hold the seat the committee 
were confronted by tne question of jurisdiction. The case was referred 
to the committee under the usual order, along with other cases. The 
Committee on Elections had been organized under the provision of the 
Constitution that ''each House shdl be the judge of the elections, 
returns, and qualifications of its own members," and had never taken 
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jurisdiction, except by special reference, of any cases not included in 
this provision. The only qualifications within its province to examine 
into were the constitutional qualifications of age, residence, and citizen- 
ship, all of which it was conceded Mr. Cannon possessed. 

This case was the case of a Delegate, and not of a member, but the 
committee concluded that the qualifications required were in this case 
the same. Congress might have established any qualifications it chose 
for Territorial Delegates, but it had prescribed none, except by extend- 
ing the Constitution to the Territory of Utah so far as applicable. This 
was equivalent to making the qualifications of the Delegate similar to 
those of a member. Mr. Webster had been quoted in support of the 
doctrine that Congress could no by law extend the Constitution over 
the Territories, but (Congress certainly had the power to make it a part 
of the statutory law^'of the Territory, which m this case would have 
the same eflfect. 

The contestee, having all the constitutional qualifications, and having 
been duly elected and sworn in without condition or reservation, could 
be reached only under the power of expulsion. The committee there- 
fore recommended the adoption of resolutions declaring that the con- 
testant was not elected and not entitled to the seat, and that Mr. Cannon 
was elected and returned. 

Mr. Harrison presented a minority report complaining that the reso- 
lutions presented by the committee, while declaring Mr. Cannon 
elected, did not declare him entitled to retain the seat. It was con- 
ceded that Mr. Cannon was elected, and possessed all the constitutional 
qualifications. The House had no right to require any others. Con- 
gress might by law have made ineligibility to office a part of the pen- 
alty of polygamy in the Temtories, but it had not done so. Mr. 
Cannon was, therefore, absolutely qualified, and so far as the juris- 
diction of the Committee on Elections was concerned (or that of the 
House by a majority vote^, was absolutely entitled to his seat. The 
resolutions presented by tne committee tended to break down the dis- 
tinction between the power of the House, by a majority vote, to judge 
of the elections, qualifications, and returns of its members, and its 
power, by a two-thirds vote, to expel a member. Mr. Harrison there- 
fore recommended that there be added to the resolutions of the com- 
mittee a declaration that Mr. Cannon was entitled to retain the seat. 

After some debate in the House the resolutions of the committee 
were adopted by unanimous consent, and the resolution of Mr. Harri- 
son was then added to them, by a vote of 109 to 76. A resolution 
committing the charges against Mr. Cannon to the Committee on 
Elections, to report to the House for action, was then passed by a 
vote of 137 to 61. For the action of the committee and House, see 
the case of George Q. Cannon, post. 

[Smith, 182-195.] 

(6) Bradley v8. Hynes. 

Charges of dishonordbU Cfmdact against sitting member. Committee 
discharged from further consideration of the case. 

Report bv^ Mr. Pike. 

Messrs. Bradley and Hynes were both candidates for Representative 
at large from Arkansas. Mr. Hynes received the certificate. Mr. 
Bmdley served a notice of contest fourteen days after the time for 

Digitized by VjOOQIC 



FORTY-THIRD CONGRE88. 293 

serving it had expired, but Mr. Hynes did not see a copy of it until 
more than a month later, and never received the copy, which was 
served by leaving it at a boarding house where he had formerlj^ boarded. 
The testunony was all taken after the time for taking testimony had 
expired. After it had been taken Mr. Bradley served on Mr. Hynes 
a notice acknowledging that he had not proved his case, and withdraw- 
ing the contest. 

After the organization of the House Mr. Bradley presented a memo- 
rial under oath alleging that he had been duly elected to Congress in 
flace of Mr. Hynes, but by the fraudulent act of the county clerk of 
^ulaski County and other officers, he had been deprived of the cer- 
tificate. After having regularly instituted a contest he had been 
induced to abandon it by the payment of $600 in money and the prom- 
ise of $1,000 additional. 

The committee received a statement from the sitting member which 
set forth that the testimony taken had only the more firmly estab 
lished his election, but that considering the fact that the contest would 
suspend the payment of his salary until December 1, and subject him 
to many inconveniences, he had consented, at the request of the con- 
testant, to pay him $500 in consideration of the withdrawal of the 
contest. Tne conmiittee did not approve of this act of Mr. Hynes, 
but found that there was nothing criminal about it, and as an examina- 
tion of the testimony showed that he had no cause to f 6ar the result of 
the contest it was not done for the purpose of securing his seat in 
Congress corruptly. They asked to oe discharged from the further 
consideration oi the case, which was agreed to by the House without 
division. 

[Smith, 240-247.] 

(7) Sheridan vs. Pinchback. 

(1) Pi^mafade case. Question of the legality of the various Louisiana 
returning hoards, AdnmssiMlity of testimony taken before a Se7iate 
committee. The majority reported in favor of the seat remaining 
vacant until fv/rtJier testi/m/my could be taken; ths mhwrity recom- 
mended the seating of Mr. Shendan. The House sustained the majority. 

Majority report by Mr. Smith; minority report by Mr. Lamar. 

Mr. Pinchback presented a certificate of election, signed by him- 
self as acting governor of Louisiana, and also one signed by Gover- 
nor Kellogg. Mr. Sheridan presented a certificate signed bv Gov- 
ernor Warmoth. Within the legal time after the issue of the first 
certificate Mr. Sheridan served a notice of contest, to which Mr. 
Pinchback made no answer. The committee unanimously reported 
that Mr. Pinchback was not entitled to be sworn in on his certificates 
(which were his only evidence), as they were based on the return of 
the board known as the '^Lvnch board," which board it was a matter 
of public history, of which the House could take notice, had never had 
possession of the returns, and hence could not have canvassed them. 
The majority of the committee reported that Mr. Sheridan was also 
not entitled to be sworn in on his certificate. He had served in due 
time aTiotice of contest, to which no answer had been made, but the 
committee were of the opinion that his case was not on this account 
any stronger than it would have been if no one were contesting his 
seat, and the committee had been instructed to inquire whether he 
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was elected. The certificate of Governor Warmoth was not sufficient 
proof of his right, for, '*" waiving the question whether in any case a 
governor's certificate alone is sufficient proof upon the meriU of title 
to a seat in this House, it seems clear to your committee that its eflPect 
as proof rests upon the presumption that it is the official declaration 
of an official canvass of the votes," and Mr. Sheridan had conceded 
that at the time when his certificate was issued the Congressional vote 
had not been canvassed by any board whatever. 

Mr. Sheridan's right to a seat, then, if it c^uld be established at all, 
depended on the return of the '^Forman board," the only board which 
had returned him as elected.^ This raised and required the decision 
of the question whether the House would receive as evidence the testi- 
mony taken by the Senate Committee on Privileges and Elections dur- 
ing the preceding Congress; for there was no other evidence before 
the committee of the return of any board. Upon the authority of 
Cushing's Law and Practice of Legislative Assemblies, the commit- 
tee concluded that it could be received '^for what it was worth," 
although neither of the parties to the present case was directly a part}^ 
to the case in which it was taken; and the question as to which of them 
was elected as a Representative in Congress was not directly or 
indirectly before the Senate committee. The volume of testimonjr 
thus admitted contained no precinct or parish returns, nor parol testi- 
mony of the vote of either claimant, but the committee were satis- 
fied that it contained correct copies of the returns of the boards known 
as the Lynch and Forman boards. The committee also received as 
evidence the President's message to the last Congress on Louisiana 
affairs, and the report and accompanying exhibits of the chief super- 
visors of election in the State. 

Conceding for the purposes of this question that the returns were 
properly canvassed under a law approved after the election, and that 
the Forman board was the lawfully constituted board, — the commit- 
tee were of the opinion that 

The correctness of these returns is challenged by evidence, which shows probable 
causey abundantly sufficient (certainly more so than common fame, upon wnich the 
House mi^ht act) to put the House upon inquiry before these returns are accepted 
as conclusive. 

The reasons for doubting the returns were: (1) The Forman board 
first received an immense mass of returns from the whole State on the 
evening of December 11, and completed their canvass the same evening; 
(2) there was evidence that at least two of the signatures of the board 
were forged; {»3) one of the members of the board testified that he 
believed there were from 25,000 to 30,000 fraudulent names on the reg- 
istration books; (4) there was evidence that the majority of the legal 
voters in Louisiana were Republicans, and that the " fusion " with Gov- 
ernor Warmoth was the outcome of a corrupt conspiracv to overcome 
this majorit}^ by fraudulent qieans; (5) the conduct of the State regis- 
ti'ar, as shown by his confidential instructions and his own affidavit, was 

*The State of Louisiana had been in what practically amounted to a condition of 
armed revolution. During this period of contusion there had been at various times 
five returning boards, each claimmg to act under a different authority. The various 
certificates of election awarded by them to opposing candidates were the occasion of 
a large number of contests, both m the State of Louisiana and in the two Houses of 
Congress. The subjec^t is too complicated a one to be entered into here, and the 
reader is referred to the various reports of the Senate and House, in which it is fully 
discussed. 
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such a« to cover the returns with very gi*ave suspicion; (6) the return 
of the Congressional vote made by the Forman board was separate 
fix>m that of other officers, the inquiry of the Senate committee was 
directed wholly to the other returns, there was no proof or presump- 
tion that the Congressional return was verified by comparison with the 
parish returns; these parish returns had l>een opened and kept in such 
a way as greatly to impair their trustworthiness, and whatever they 
would be worth none of them were in evidence; (7) the polls in large 
Republican paiishes had purposely been opened in remote and inacces- 
sible places, and the exhibits tiled by United States supervisors indi- 
cated that the fairness of the election had been interfered with in other 
ways; (8) the truth or falsity of the affidavit of the State registrar, 
testifying to his own infamy, ought to be investigated; (9) the For- 
man return omitted six parishes, and a probable case was made out 
against the correctness of its return as to twelve others, sufficient to 
overcome the majority of Mr. Sheridan unless the returns could l^e 
sustained by evidence. 

For all these reasons, t!ie committee recommended that the pai^ties be 
permitted to file amended notice and answer, and take t-estimony under 
the law for taking testimony in ordinary cases. 

The minority report ccm tended that the evidence was sufficient to 
establish the right of Mr. Sheridan to the seat. The certificates of 
Mr. Pinchback were held to be worthless, for the same reasons assigned 
by the majority, and the certificate of Mr. Sheridan, though sign^ by 
the undoubted governor of Louisiana, was of no effect because it was 
conceded that it was not based on a count of the votes. 

Neither party, then, having established a prima facie right, the 
question remained whether the evidence was sufficient to establish the 
right of either on the merits. Mr. Pinchback had no evidence of his 
right except the notoriously insufficient return of the Lynch board. 
It was proved in the testimony taken by the senate committee that 
the returns in the legal custody of the governor were delivered by 
him to the '^De Feriet board," legally appointed by him, partly can- 
vassed by that board, a legislature organized upon its returns, a new 
board — the '^Foreman board" — elected by the senate as provided by 
law, and the returns received by that board unaltered irom the De 
Feriet board, and cori'ectly canvassed. The original returns were 
before the senate committee, the compiled returns were shown to be 
in accordance with them, and there was no evidence impeaching the 
original returns except a statement that the signatures of four of them 
were forged, which fact, if a fact, would not change the result. Six 
parish returns had been rejected by the board, but the evidence 
abundantly justified their rejection, and even if their votes were 
counted according to the guesswork returns of the Lynch board, it 
would deprive Sneridan of only part of his large majoritv. If the 
returas said to be forged were rejected it woula increase Sheridan's 
majority, and if they were counted as given by the Lynch board it 
would not overcome his majority. 

To validate an election there must be votes legally deposited by legal voters and 
legally counted, and the result legally declared. 

There was no claim that there had been no election in this case, but 
the votes had not been counted by the Lynch board, and hence it was 
not material to decide whether that board was legally constituted. 
The votes had been counted by the Forman board, and it was in proof 
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that they had been correctly counted. The result of the election as 
retunied by them had not been successfully impeached, and it should 
therefore be allowed to stand. (No explicit ruhng was made as to the 
leffalitj or illegality of the appointment of the Forman board.) The 
minority recommended resolutions declaring that Pinchback was not 
and Sheridan was elected. 

The case was considered in the House several days, and the resolu- 
tion presented by the minority declaring Pinchback not elected was 
defeated by a vote of 94 to 121, and the resolution declaring Sheridan 
elected was defeated by a vote of 72 to 145. The resolutions pre- 
sented by the majority wei*e then passed without division. 

[Smith, 196-233.] 

(2) Case on tneriU, Conflicting returns a/ad charges of fraud. 
Majority report for contestant^ minority report thxit seat should he 
declared "ijocant. Contestant gi^en the seat. 

Majority report b^ Mr. Harrison, minority report by Mr. Smith. 

Under the leave given at the first session Mr. Sheridian had taken 
considerable additional testimony, within the time allowed. Mr. 
Pinchback took no testimony until the expiration of his time, but 
took some afterwards, with the consent of Mr. Sheridan. The testi- 
mony of Sheridan was directed to proving the correctness of the 
returns as shown in the canvass of the Forman board; that of Pinch- 
back to proving frauds to offset the majority returned for contestant. 
No attempt was made to sustain the return of the Lynch board. The 
original returns were not produced, but contestant showed that he had 
made a diligent effort to procure them, and failing in that he i)roved 
that the canvass of the Forman board was a correct compilation of 
them. Contestee admitted this, but objected to the returns on the 
ground that six parishes were omitted and that fraud was committed 
m others. But correcting the returns of the Forman board by add- 
ing to them the vote of these six parishes, as shown by the elections 
of 1870 or 1874, or the average of both, or the returns of the Lynch 
board, contestant would still have a majority of from 7,000 to 8,000. 
The testimony to show fraud consisted of reaffirmations by witnesses 
of affidavits not received when previously presented (except to raise a 
suspicion of fraud), because ex parte. They were now received by the 
majority of the committee for what they were worth, but being the 
testimony of criminals to their own crimes and not sufficiently corrob- 
orated, they were held to be inconclusive, especially in regard to the 
Congressional election, which had been supervised under the new 
Federal election law in such a way as to make it incredible that f muds 
of the kind and magnitude charged could have been committed. 

The majority therefore recommended resolutions declaring Sheridan 
elected and entitled to the seat. 

A minority, consisting of Messrs. Smith, Hazelton, Hyde, Todd, 
and Thomas, reported against both claimants. Mr. Pinchback haa 

Sractically given up the case, and the Question was on the seating of 
Ir. Sheridan. He could not be seatea on the returns of the Lynch 
board, declared by the State courts to be the legal board, becau:?e it 
had not returned him as elected. Nor could he be seated on the 
returns of the Forman board, for the reasons given in the previous 
report of the committee. Could he be seated on the parish returns? 
These were not produced, but contestant showed that he had used due 
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diligence to procure them, and had shown that they were correctly 
tabulated in uie Forman returns. But six parishes were omitted from 
these returns, and there were twelve othei's in regard to which the 
report adopted at the last session had given due notice that thev 
required to be sustained by evidence before thev could be received. 
Mr. Sheridan had taken no testimony to sustain them, but proposed to 
compromise by substituting the vote of 1874 in these parisnes for that 
returned. This would leave him a majority of only a little over 1,000, 
allowing the parish of Orleans to stand. But the testimony of fraud 
in the registration, and stuffing of ballot boxes in that parish was suffi- 
ciently corroborated to convict an accomplice of crime in a criminal 
court, and ceitainly sufficient to justify refusing a seat to the benefici- 
ary of the fraud. The minority recommended a resolution declaring 
that Sheridan was not shown to be entitled to the seat. 

The case was not taken up until the last day of the Congress, when 
the resolutions presented bv the majority were adopted without debate 
or division, and Mr. Sheridan was sworn in. 

[Smith, 322-340.J 

(8) Bell vs. Snyder. 

Votes illegally Tweeted; returns omitted; rrregvlarities, Sittirig 
member reUdnea the seat. 

, Report by Mr. Harason. 

According to the returns as certified by the governor, Mr. Snyder 
received a majority of 104 votes. Bell contested, charging that in 
four counties the names of legal voters were fraudulently stricken 
from the registration lists, the voters offered to vote for him, and were 
refused; and that in one county the return counted by the governor 
was made by an unauthorized person, and was false and fraudulent. 
Contestee denied the charges, and charged that he had been deprived 
of votes in one county by the refusal of the county clerk to certify 
them, on the ground that the precinct returns did not show for what 
office the votes were cast for him. If these votes were not to be 
counted for him, he asked that votes similarly returned for contestant 
in five other counties be rejected. He also charged intimidation in 
one county, and the illegal registration of unqualified voters in seven 
others. 

Under the laws of Arkansas the registrar in each county was to 
make out a registry list from his own knowledge and testimony pro- 
duced before him and issue certificates. A pei*son holding a certificate 
was entitled to vote until his certificate was revoked by the board of 
review, consisting of the registrar and two other persons. The board 
of review had the right to strike off names from the list from their 
own knowledge or testimony presented. Their decision was final 
except on appeal to the supreme court. Immediately after closing 
the registration the board of review were te make out fair copies of 
the list for each precinct and deposit the original lists with the county 
clerk. 

The committee held that the board of review might strike off names 
up to the moment of adjournment, but all persons who held certificates 
and whose names were on the lists when the board adjourned were 
legal voters. There was proof that a number of such voters offered 
to vote and were refused, because their names were not on the copies 
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of the list furnished the precinct judges. The proof that they offered 
to vote for contestant consisted of affidavits made at the time, with 
the ballots attached, and the testimony of the United States super- 
visor, identifying the affidavits and stating that the voters who made 
them offered to vote, were refused, and made the affidavits and attached 
the ballots in his presence immediately afterwards. The committee 
received the testimony as evidence of the fact of rejection, of the 
identity of the affidavits and the circumstances of making them, and 
the affidavits themselves as statements made at the time and part of 
the res gestm. The affidavits showed that the voters were qualified 
voters and had registration certificates, but that their names nad been 
wrongf ullv stricken from the lists and their votes consequently refused. 
This woud not have been sufficient except for other te:itimony show- 
ing that lup to the time of the adjournment of the board of review 
their nam es were still on the list. This being shown their vote^ were 
counted for contestant. 

In Hempstead County the return counted was made by an unauthor- 
ized party, who, as the proof showed, never had had possession of or 
canvassed the precinct returns. The return made by the county clerk, 
based on a full canvass of the votes, showed a much smaller majority 
for the contestee. The committee would have deducted the difference 
from the vote of contestee, except that the testimony was taken over 
the protest of contestee, after the expiration of contestant's foity days, 
and was hence inadmissible. Attention, however, was called to the 
fact that the decision of this question either way could not be decisive 
of the case. 

In one precinct in Bogy CJounty the ballots cast for contestee plainly 
showed that they were cast for him for Congress, but the precinct 
returns did not show for what office they were cast, and the county 
clerk had refused, for that reason, to certify them to the secretary of 
state. The committee counted the votes. In Di*ew County the returns 
from ten of the fourteen precincts were so irregular and imperfect 
that the clerk of the county testified that no one could make out a 
correct return from them. Most of them did not even indicate where 
or when the election was held, or for what office the votes cast for 
contestant and contestee were given. Some of them were not sealed, 
some not signed, and most of them did not show that the judges had 
taken the oath. The committee regarded the irregularities as very 
great, but it not being necessary for the decision of the case, did not 
deduct the votes. 

Making the deductions and additions called for hy the evidence, Mr. 
Snyder was shown to have a maiority of at least 492 votes. The com- 
mittee were unanimous in their decision, and the resolutions presented 
were adopted bv the House without debate or division. 

[Smith, 247-259.] 

(9.) George Q. Cannon. 

Proceedings for expulmm. Charges of polygamy and of taking an 
oath iiwoN^lsUmt with allegiance to the United States, The majority 
recommended eocelusion^ the minority that no action he taken. The 
House did not cmisidei' the case. 

Majority report by Mr. Smith; minority report by Mr. Harrison. 
Under the resolution passed at the last session, the committee pro- 
ceeded to consider the charges against Mr. Cannon. Mr. Cannon 
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consented to the u«e of the testimony taken in the case of Maxwell vs. 
Cannon, and from this and some additional testimony the majority of 
the committee found the charge established that Mr. Cannon 'was 
cohabiting with four wives, the last of whom he had married since the 
mssage of the act of 1862, making polygamy in the Territories a felony. 
The testimony in regard to the oath taken in the Endowment House 
was conflicting. The majority recommended a resolution excluding 
Mr. Cannon from his seat. 

The minority opposed any action. The testimony establishing Mr. 
Cannon's polygamy was hearsay and inadmissible. Still the minority 
concluded that the fact could probably be established by legal evidence. 
If Mr. Cannon was to be expelled for it he should be expelled by a 
two-thirds vote, and he shoula be expelled for no ciiuse that would not 
be sufficient to expel a member. Tne House had no doubt the power 
to expel him by a majority vote, but the safer rule was to follow the 
analogy of the case of a member. It was a universally known fact 
that tne majority of the people of Utah were Mormons, and would be 
likely to elect a Mormon Delegate. Congress, with full knowledge of 
this fact, had given them the power to elect a Delegate. It would be 
a dangerous precedent to establish the custom of mquiring into the 
moral character of members with a view to expulsion, and there could 
be no justification for it in this case unless it was to strike a blow at 
Mormonism. That blow could be much better struck by legislation. 
Moreover, Mr. Cannon had never been convicted in a court of the 
crime of polygamv. He was now under indictment and would soon 
be tried. It would be much better to leave the issue to the coui*ts. 

When the case was brought up, the House, by a vote of 20 ayes, 
noes not counted, refused to consider it at that time. It was not after- 
wards called up. 

[Smith, 269-276.] 

(10) Gause v8, Hodges. 

Hetums omitted,' unauthorized polUj aettrng anide of registration 1/y 
the governor. The majority reported tn favor of (dttnig vn^iher; the 
min/rrity in favor of contestant. The House took no action. 

Majority report by Mr. Pike; minority report by Mr. Crossland. 

There were twenty-four counties in the district; the sitting member 
in his brief attacked the returns of two of them; the contestant denied 
the correctness of the returns or the legality of the election in ten of 
them. The committee rejected the vote of one of the counties attacked 
bv the sitting member, as the clerk of the county had never made an 
absti*act of the votes as reauired by law. The returns had been stolen 
f i-om his office, and he haa based his abstract on the affidavits of the 
judges of election in only a part of the preciticts. No returns were in 
evidence. Of the counties put in controversy by the contestant, the 
question in three of them was the legality of polls opened (as the 
majority of the committee held) without authority of law, in addition 
to the regular and legal polls. Their votes had not been included in 
the returns on which the certificate was based, and were not counted 
by the committee. In 8evei*al others it was charged that the abstract 
of votes certified by the county clerk did not include all the votes of 
the county. The committee held that the abstract le^lly forwarded 
and actea on by the proper authorities was pj^majavie evidence of 
the vote, and as the contestant had not offered the precinct returns, 



Digitized by V^OOQlC 



300 DIGEST OF CONTESTED ELECTION CASES. 

or other sufficient evidence, to show the vote of any polls that may 
not have been included, the vote as counted was allowed to stand. In 
two or three other counties the re^tration had been set aside by the 
governor and a new one ordered, under the power given the governor 
by the State law. The new registration had been only partly com- 
pleted, and the county clerks had refused to certify the votes of pre- 
cincts not yet registered. The committee held that the power of the 
govenor to set aside an old registration was inseparable f roiji the power 
to order a new one, and should not be so construed as to disfranchise 
the people of a county. The contestant in one county assailed the 
legality of the proceedings establishing election precincts on tiie 
ground that no quorum of the court had been present. This objection 
to these precincts was not inc^luded in the notice of contest, and hence 
was not open to contestant. If it were it ought not to prevail, as the 
order of the court had been generally acted upon as valid. The pre- 
cincts were to " be regarded as established under color of law, and as 
having a de facto existence." Counting the votes according to the 
findings of the committee, the sitting member was shown to have a 
majority of 1,143 votes, and the conunittee recommended resolutions 
declaring him entitled to the seat. 

The minority disagreed to most of the findings of the committee. 
The county abstracts objected to were mostly partial abstracts made 
by the county clerks under fraudulent instructions from the attomey- 
geneml, instructing them to reject the returns from all precincts where 
fiiere were irregularities, or where the votes of unregistei-ed persons 
were received. The clerks plainly had no right to reject these returns, 
the law making it a penal offense for them to do so. Abstracts of all 
the returns were in each case in evidence, and proved to be correct. 
They were sufficient evidence of the votes. The "outside polls " estab- 
lished were established in accordance with the law, and were, strictiy 
speaking, the only legal polls in the precincts in question. The elec- 
tions at them were shown to be le^al, and only legal votes were received. 
The minority, however, were willing that the votes of both polls in 
each precinct should be counted. The minority agreed with the major- 
ity in counting votes of counties and precincts not yet registered under 
the second registrations ordered by the governor, and counted a few 
additional precincts by accepting evidence not deemed sufficient by the 
majority. The findings of the minority showed a majority of 799 for 
.Gause, and they recommended resolutions accordingly. 

The reports were submitted to the House February 24, 1875, but 
never acted upon (the House being most of the time until the end of 
the session engaged in the prolonged struggle over the '''Force bill," 
and the resolutions in regard to tne condition of the governments of 
the States of Arkansas and Louisiana). 

[Smith, 291-322.] 

(11) Lawrence m. Sypher. 

Voting pLcices aholislied for partisan purposes ; fravdvlent votes cast; 
refivnuH omitted, Majoi'iiy report for contestant; minority report that 
the seat shmdd he declared vaca/)iL Contestant s^oom in. 

Majority report by Mr. Robinson; minority report by Mr. Hazelton. 

Mr. Lawrence had a certificate of election based on the returns of 

the ^''Forman board," and Mr. Sypher one based on the returns of the 
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"Lynch board." Mr. Sypher was given the seat on his certificate, 
without referring the matter to the Committee on Elections, and Mr. 
Lawrence contested. The testimony being taken under a special reso- 
lution of the House, after cx>ntestee had r)een sworn in, the case did 
not come before the committee until the second session, and was not 
reported on until February 27, 1875, four days before the expiration 
of the Congress. 

The committee did not attempt to decide whether the Lynch or the 
Forman board was legally constituted, but found that the latter board 
had actual possession of the returns and had correctly tabulated them, 
except a few which were omitted. Supplying these omitted parishes, 
the vote on the face of the returns stood; Sypher, 11,088; liiwrenc^, 
13,035, a majority for contestiint of 1,947 votes. This majorit}^ the 
contestee sought to overcome by two charges: (1) That in Plaauemines 
Parish the polls in the upper paii; of the parish were abolishea shortly 
before the election, leavmg tne largest part of the Republican voters 
of the parish from 35 to 47 miles from the nearest polls; and (2) that 
in the citv of New Orleans a larger number of fraudulent votes were 
counted for contestant than his i^eturned majorit3\ 

The majority of the committee characterized ''the abolition of the 
voting places as an outrage, for which there should be some relief." 
But Mr. Lawrence was.not a party to the wrong, and furnished a steam- 
boat to carry voters of all parties down the river. The evidence seemed 
to indicate that not over 350 votes had been lost to Mr. Sypher. The 
Republican vote in 1874, when the election in this parish was quiet, 
was only 377 more than in 1872, and the Democratic vote was also 
increased. And in no case could votes lost to Mr. Sypher by reason 
of the failure to establish voting places be added to his vote unless the 
provisions of the enforcement act were strictly followed, which was 
not claimed to have been done in this case. 

The testimony relied on to establish fraud in New Orleans was very 
conflicting and unsatisfactory. It consisted of the testimony of crimi- 
nals swearing to their own crimes, part of whom at least had con- 
sented to expose their crimes for a money consideration. They testi- 
fied to a conspiracy to procure fraudulent registration and receive 
fraudulent votes, but they had no means of estimating accurately the 
number of votes aflfected. The committee concluded that the number 
must have been less than 1,000, because (1^ the Lynch board in its 
canvass, based largely on estimates of political strength and strongly 
biased in favor of contestee, had only counted for him 108 votes 
more than the Forman board in the seven wards included in this dis- 
trict; (2) the presence of United States supervisors must have pre- 
vented much fraud in the Congressional election; and (3) the testi- 
mony was general and did not specify particular acts of fraud, and the 
estimates of the witnesses were ** entirely too problematical to over- 
throw positive returns." 

If Sypher should be allowed 377 additional votes in Plaquemines 
Parish and 1,000 should be deducted from Lawrence in New Orleans 
there would still be a majority of 570 votes for Mr. Lawrence; or, 
taking the returns of the Lynch board, which elected Sypher by a 
majority of only 74, and deducting from them the aflSdavits counted 
as votes, which were simply manufactured for the occasion, a large 
majority would still appear for Mr. Lawrence. The committee rec- 
ommended that he be given the seat. 
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A minority, composed of Messrs. Hazelton, Smith, Hyde, Todd, 
and Thomas, repoii;ed that the title of both claimants was so tainted 
with fraud that it was impossible to say that a legal election had been 
held. In Plaquemines Parish less than one-half of the registered vote 
had been cast on account of the abolition of voting places, and it was 
in proof that the votes lost were nearly all Republican. The testimony 
of the conspirators in New Orleans, paii; of which affected the whole 
State, was not impeached and must be believed to be substantially 
true. At least it was the testimony of men regarded by the leaders of 
the paity of contestant as fit to be intrusted with the management of 
the election, and it was not in their mouths to say that the testimonv 
of these men under oath and not impeached could not be believed. 
It showed that the so-called election was not an election at all, but a 
conspii"acy to defeat an election, and exposed methods which, if prac- 
ticed in all the Congressional districts or the United States, wouH be 
destructive of republican government. 

The title of contestee was also tainted bv the grossest irregularities, 
less widespread and systematic, perhaps, than those on the other side, 
and sought to be excused on the pounds that they were resorted to 
to counteract the fraudulent machmations of those in power, but still 
abundantly suflScient to destroy his title to the seat. The minority 
recommended that the seat be declared vacant. 

The case was not called up until the last day of the Congress, when 
the resolutions of the minority were defeated bv a vote of 87 to 143 
and those of the majority adopted bj'^ a vote of 135 to 86, and Mr. 
Lawrence was sworn in. 

[Smith, 340-365.] 
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FOETY-FOTJETH COHGEESS, 1875-1877. 

Committee on Elect i/ma. 

Mr. Harris, Virginia, Mr. Wells, Mississippi, 
Thompson, Massachusetts, Baker, Indiana, 

Blackburn, Kentucky, Brown, Kansas, 

House, Tennessee, Townsend, New York, 

De Bolt, Missouri, Beebe, New York, 

Poppleton, Ohio, Wilson, West Virginia. 

(Mr. Beebe resigned as a member of the conmiittee, and Mr. Wil- 
son was appointed in his place December, 1876.) 

Cases, 

fl) Frederick G. Bromberg vs, Jere Haralson, Alabama, 

(2) Jesse J. Finlev vs, Josiah T. Walls, FUrnda. 

(3) John V. Le Moyne vs, Charles B. Farwell, Illinois, 

(4) E. St. Julien Cox vs, Horace B. Strait, Minnesota. 

(5) William B. Spencer vs, Frank Morey, Louisiana, 

(6) Samuel Lee vs, Joseph H. Rainey, ^outh Carolina, 
h) S. S. Fenn vs, T. W. Bennett, Idaho TerriUmi, 

(8) Josiah G. Abbott vs, Kuf us S. Frost, Massachusetts, 

(9) James H. Piatt vs, John Goode, jr., Virginia, 

(10) C. W. Buttz vs, E. W. M. Mackey, S(mth Carolina, 

(1) Bromberg vs, Haralson. 

Cha/rges of intimidation^ fraudvlent voting,, and hr!he7*y. Sitting 
metnher retained tlie seat. 

Report by Mr. Harris. 

The contestant sought to overcome the majority returned for the 
sitting member by the charges that large numbers of fraudulent votes 
had teen cast for the sitting member, and that voters had been made 
to vote for him by briberv, intimidation, and undue influence. 

In Mobile County both intimidation and fraudulent voting were 
charged. The evidence of the former charge was so plainly insuffi- 
cient that the committee did not deem it necessary to analyze it. The 
evidence of the latter charge was the testimony of the president and 
some of the members of a colored club of some 250 members, to the 
effect that the said club was organized for the puipose of fraudulent 
voting, and that the plans thus made and organized were carried out. 
The president of the club was at the time of giving his testimony the 
paid agent of the contestant, and his testimony, already weak as being 
that oi a conspirator testifying to his own wrong, was further weak- 
ened by this fact. He testifiea to the plans for fraudulent voting and 
repeating, and that he saw squads of coloi*ed men on election day 
apparently carrying them out, but he had purposely ref i^ained from 
seeing whether they actually did carry them out. Both he and the other 
witnesses testifying to the fraud refused to submit to a thorough cross- 
examination. Other members of the club testified that there were no 
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such arrangements made or instructions given. A slightly smaller 
proportion of the colored vote than of the white vote was cast. The 
majority of the voters were white, and it was inconceivable that 250 
negroes would have been permitted to carry out such frauds. If illegal 
votes were cBst, the proof did not show how many there were, and the 
only remedy would oe to throw out the whole vote, which would be 
decisive of the case against the contestant. 

In Monroe County some casks of Government bacon had been 
received and distributed among the sufferers from the floods. It was 
charged that this was used for purposes of bribery. In one town it 
was distributed without asking any questions, and plainly did not 
aflfect the vote. In another town a rumor was prevalent among the 
negroes that it was necessary to vote the Republican ticket in order to 
be entitled to bacon. The Republican leaders made no attempt to 
deny this rumor, and the vote was probably increased by it. But the 
specific proof only showed 10 or 12 voters influenced. From the 
increase in the vote over that of 1872 it might perhaps be inferred 
that some 300 voters were influenced, but these would not be suflScient 
to overcome the majority of contestee if deducted. There was a small 
squad of soldiers in this county, but they made no attempt to influence 
the vote of anyone. The deputy United States marshal testified that 
the colored voters had unlimited confidence in him, and that he could 
control the votes of at least 900 of them. This, if true, would not 
justify the rejection of their votes, and it was prolmbly only idle boast- 
ing. General charges of illegal voting and undue influence were made 
in regard to Wilcox County, out they were ''too vague and uncertain 
to be good." No testimony had been taken by the contestant in this 
county during his time for taking testimony m chief, and the notices 
to take testimony during the last ten days specified that it was to be in 
rebuttal. It was plainly testimony in chief j and was objected to at 
the time on that ground. The committee rejected all of contestant's 
testimony in this county. 

In Dallas County it was charged that thousands of votes had been 
cast for contestee by minors and nonresidents, and that 2,000 persons 
had be^n prevented from voting for contestant by intimidation and 
deception. It was proved that 20 persons voted for contestee who 
appeared to bystanders to be less than 21 years of age; each of them 
made affidavit that he was of age. There was also evidence that 9 
colored men voted who may not have been bona fide residents. There 
was geneml testimony that large numbers of colored men had moved 
from the county witHin the preceding two years, and from this fact 
and the number of votes cast it was argued that nonresidents must 
have vot^d. The testimony was held to be insufficient. It was also 
proved that the canvass was a heated one and inflammatory language 
used, but no such condition of violence existed as would interfere 
with the freedom of the election. 

No detailed statement of the illegal votes proved is given, but the 
evidence is found to be entirely insufficient to overcome the returned 
majoritj^ of 2,700. The committee were unanimous in their decision 
in favcy- of the sitting member, and the House adopted the resolution 
presented without division. 

[Smith, 355-367.] 



Digitized by VjOOQIC 



FOBTY-FOUBTH 00NGBE8S. 305 



(2) FiNLET V8. Walls. 



J^rauds^ illegal votes^ irregyZariUes. Majority r^f>ort for contestant; 
minority report for sitting member. Contestant gi/oen the seat. 

Majority report by Mr. Thompson; minority report by Mr. Town- 
send. 

The sitting member had a majority of 371 votes on the face of all 
the returns, and received the certificate. The contestant charged that 
certain ille^l returns ought to have been rejected by the State can- 
vassers, which would have given him the certificate. This point was 
sustained b^ the majoritj of the conmiittee, but is so vaguely stated that 
it is impossible to tell lust what the point was, or on what grounds it 
was based. It was hela to be immaterial to the case on the merits. 
Most of the remaining charges were substantially alike. Under the laws 
of Florida a voter was recjuired to be registered at least six days before 
the election, and the registering oflScers had the ri^ht to strike from 
the list the names of persons whom they knew of their own knowledge 
or ascertained by testimony to be no longer entitled to vote. Any 
person whose name was thus erased woula be entitled to vote upon 
taking oath before the election officers that his name had been improp- 
erly stricken from the registry and taking the oath prescribed by law 
for* challenged persons. A person might vote at any precinct in the 
county where he resided, ana it appeared to be the custom for the col- 
ored voters to vote so far as possible at one precinct, at which few 
white voters would vote. All the precincts in controversy were pre- 
cincts of this sort, and the vote in each case was several hundred for 
contestee, and from 10 to 30 for contestant. In each one of these pre- 
cincts it was shown that votes were cast bj^ persons whose names were 
not found on the copy of the registry ILst in the hands of the judges of 
election. An oath was administered to each one of these persons, but 
contestant charged that it was not the oath required by law, and the 
majority of the conmiittee sustained the charge. The testimony was 
indefinite. In one case a supervisor of election testified that he had 
looked up the form of oath required by the law, and that the form he 
found was used; it was the oath required of challenged voters, with 
the addition that each voter swore that he "had been registered; he was 
quite confident the oath did not also state that the voter's name had 
been improperly stricken from the lists. In other cases election officers 
attempted to repeat the form of oath from memory, but could not give 
it all. As they gave it it generally included a statement that the voter 
was a qualified voter and had been registered, but not a statement that 
his name had been improperly struck from the registry list. In one 
or two cases they expressed the opinion that it did not include such a 
statement; in other cases the question was not asked. The form of 
oath given in section 16 of the election laws of 1868 (the oath to be 
given to challenged voters without the addition required of voters 
whose names were not on the registry list) being read to the witnesses, 
most of them stated that they recognized it as tne form of oath which 
they had used. 

The county clerks testified that they nad comparea tne iisis oi voters 
with the original registry lists on file in their offices, and had found 
that large numbers of tne voters whose votes were thus admitted on 
their oaths, because their names were not (or at least were not found 

H. Doc. 510 20 
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by the election officers) on the copies of the lists at the polls, were 
actually registered, and their names were on the original lists. Where 
this evidence showed the number thus found, the committee allowed 
these votes to stand, but deducted the reniainder, not found on the 
lists at the polls, and not shown to be on the original list, from the 
votes of the candidates j^ro rata (the loss falling, of course, chiefly on 
contestee, who had received nearly all the votes at the precincte in 
Question). Mr. Blackburn, however, announced his opinion that all 
the votes should be deducted, whether found on the original lists or 
not. 

In each of these precincts other irregularities were charged; in 
some of them that part of the officei*s were not sworn, or ineligible; 
in others, that the polls were not opened at the proper hours; in 
others, that the poUs were adjourned for dinner, ana the box not 

Sroperly secured; in others, that there were discrepancies between 
le oallots, poll books, and returns; in others, that tne returns were 
irregularly made; in one that the ballots were numbered contrarv to 
law, and in another that an excess of ballots waa not "purged" ac- 
cording to law. Some of these charges were held to be not proved, 
and the rest were held to be insufficient to destroy the validity of the 
returns or election. But Messrs. Blackburn, toppleton, E)e Bolt, 
and Wells announced their opinion that the irregularities in fouK of 
the precincts were sufficient to require the rejection of the whole vote, 
which would largely increase the majority found by the committee 
for contestant. 

Unless some of the precincts above discussed were thrown out 
entirely, the findings of the committee in regard to them would not 
overcome all of the majority of contestee. The remaining precinct in 
controversy, and the one on which the decision of the case must turn, 
was Colored Academy, in Columbia County. In this precinct fraud was 
charged, and the committee threw it out altogether. The vote cast 
was 588 for Walls and 11 for Finley. Rejecting this vote, and deduct- 
ing the votes found to be illegal in the precincts previously discussed, 
the returned majority of 371 for Walls would be overcome, and a 
majoritv of 343 shown for Finley. 

The ii-aud was charged to have been planned and committed by one 
Dr. Johnson, with the object of securing his election to the State sen- 
ate. Dr. Johnson had l:>een killed soon after the election, and hence 
could not be called as a witness. Part of the evidence of the fraud 
consisted of statements which the witnesses testified Dr. Johnson had 
made to them; the rest was circumstantial. Only part of the officers 
of election were those regularly appointed. Dr. Johnson had invited 
other persons to act in the place of some who he said would not be 
able to attend. One of these persons spent the ni^ht before the elec- 
tion in his house, and another took breakfast with hnn. The testimony 
as to the time the polls were opened was conflicting, but they were 

Erobably opened soon after 7 oxlock, instead of 8, the legal hour. 
>r. ,f ohnson manifested great eagerness to have the polls opened as 
early as possible on account of the large vote. All the witnesses testi- 
fied that he was '^figuring how many votes must be cast a minute," 
and fearful that there woiud not be time to get all the vote in. (There 
were 600 votes cast at this poll.) One witness also answered in the 
affinnative to a question asking him if it was not his impression that 
Dr. Johnson wanted the polls opened early in order to get votes in 
without being challenged. 
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The number of voters whose names were not found on the registry 
list at the polls, and who were permitted to vote on taking an oath, 
was estimated as at least 75. (Jne witness swore that thev all took 
the oath prescribed in section 16 of the election laws (the oath required 
of challenged voters) and no other. The officer who administered the 
oath testihed that most of them took the oath in section 16 only, but 
a few also took the oath that they had been registered, and that their 
names had been improperly struck from the list. There were 16 names 
found on the poll list as voting at the market-house precinct which 
were also found on the poll list of colored academy. One witness testi- 
fied to a remark of Dr. Johnson which, it was his impression, referred 
to voters voting at both of these precincts. Dr. Johnson was also said 
to have stated tnat he had brought in 52 voters who were registered in 
Columbia County, but who were now in other counties, at an expense 
of over «300. 

One of the clerks of the election testified that Dr. Johnson had 
given him a list of about 50 names to copy the night before the election. 
He was not told what the purpose of the names was, but his inipression 
was that he was expected to work them in as votes for Dr. Johnson; 
he had not done so, and had destroyed the list. Another witness testi- 
fied that near the close of the day Dr. Johnson had asked some one if 
he could not fix up a trick to capture the returns from a neighboring 
Democratic precinct. No attempt was made to do so. The witness 
believed the election to be unfair, from the fact that Dr. Johnson 
would call out names and numbers, a person would come up, take a 
ticket, call out the same name and number and vote, and also irom the 
fact that he believed that some men voted under fictitious names; no 
one told him so. One of the inspectors of election had been heard 
since the election, while under the influence of liquor, to say that the 
votes at his precinct did not tally within 30 or 40, but ''there was 
always a wheel within awheel." 

From all these circumstances the majority of the committee held 
that fraud had been committed, with the connivance of the election 
officers, and that the returns must be rejected and no votes counted 
except upon proof of the number of legal votes cast. There was proof 
of the number of votes actiudly cast for each candidate, but as the 
charge was illegal voting this was not sufficient, and all the votes were 
rejected. 

The minority found that these circumstances were not sufficient to 
prove fraud. The contestee was put at a disadvantage in regard to 
this precinct by the facts that the county clerk's office had been burned 
soon after the election, so that the original registration and poll lists 
could not be produced; that Dr. Johnson had t^en murdered and could 
not be produced, and that the contestee was not personally present at 
taking depositions in this county. He had asserted that if given time 
he could produce evidence contradicting all the evidence pr(Suced, but 
the committee had refused him opportunity. The circumstances 
thought to show fraud could all be more easily explained in other 
ways, except one or two facts sworn to by unreliable witnesses and 
plainly false. Nearly all the testimony was hearsay; it was only such 
as the attorne^y for contestant chose to present, and was in that sense 
exparte^ and it was entirely insufficient to show fraud. 

The other precincts were also discussed by the minority and the 
testimony held to be insufficient to establish the fact that the voters 
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did not take the full oath required by law in the face of the presump- 
tion that they had done so. And in any case most of them were shown 
to be actually registered on the original lists, and the few others would 
not be sufficient to change the result unless the colored academy vote 
were rejected, and if that were rejected the decision of the other points 
was immaterial. 

The case was debated for two days, and the resolutions presented by 
the minority were rejected by a vote of 84 to 135. The resolutions 

S resented by the committee were then passed without division, and 
Ir. Finley was sworn in. 
[Smith, 367-406.] 

(3) Le Moyne m. Farwell. 

Frauds irregidariti^s^ votes of pampers in the poorhovse. Majority 
report for contestant; minority report for conte^iee. Contestant gvoen 
tne seat. 

Majority report by Mr. Harris; minority report by Mr. Brown. 

The two points on which this case turned were the disposition to be 
made of the vote of a certain precinct where fraud was committed, 
and the right of paupers, sent to the poorhouse from other parts of the 
county, to vote m the poorhouse precinct. 

Mr. Farwell received a majority of 186 votes in the district. In tibe 
first precinct of the Seventeenth Ward of Chicago, where fraud was 
proved, he received a majority of 171 votes. In this precinct a fraud- 
ulent registration list was prepared, and by its use a large number of 
illegal votes were cast. Men were registered from vacant lots and 
from houses where they were proved not to live. Some voted on the 
names of dead men, and some voted several times. The ballot box 
was kept for two days after the election in the house of a candidate 
on the same ticket with contestee before the official returns were made. 
The ballots were then sealed up and deposited with the county clerk. 
When they were opened during the taking of testimony in the case it 
was found that there were 183 names on the poll book for which bal- 
lots with corresponding numbera could not be found, and 198 duplicate 
or triplicate numbers. There were only 673 names on the poll book, 
but the ballots were numbered up to 67Y. 

These facts, and the existence of fraud, were conceded by both sides, 
but the majority and minority differed as to the disposition to be made 
of the votes. The majority held that the poll was to be purged of 
illegal votes. There were 252 persons shown to have voted illegally 
who appeared from the numbered ballots in the box to have voted for 
contestee. The committee deducted these votes from contestee. The 
minority held that the ballots in a box plainly shown to have been 
tampered with, as in this case, were not evidence of how the pei*sons 
whose numbers corresponded to the numbers found on the ballots 
voted; that the returns of fraudulent election officers were not evidence 
of the vote, and that no course was left except to reject the returns 
and count such votes as were proved aliunde. Both sides had thus 
proved a few votes, which were counted by the minority, except some 
proved by contestant during his ten days for rebuttal. 

If the ruling of the majority in regard to this precinct were followed, 
it would be decisive of the case, whatever disposition might be made 
of the other points. The ruling of the minority, deducting from con- 
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testee his majority of 171 at this precinct, would not quite overcx)me 
his returned majority, but illegal votes proved in other precincts 
would overcome the slight remainder, except for a counterclaim in 
regard to votes illegally cast for contestant by paupers in the county 
poorhouse. 

These persons were inmates of the county poorhouse. They had 
been taken to the polls by an officer of the institution, who claimed 
then, and also when called as a witness in the case, that thev were not 
paupers, but employees. Several of them were shown to \)e regular 
employees, and their votes were allowed by both sides. The remamder 
appeared to be employees only in the sense that they did work about 
the farm, for which they were allowed, in lieu of wages, extra cloth- 
ing, food, privileges, etc. The minority found them to be paupers, 
and the majority, while presenting arguments to show that they were 
not proved to be paupers, did not press the point strongly. But the 
majority held that if they were paupers they might acquire a voting 
residence at the poorhouse, while tne minority neld that their legal 
residences were the places from which they were sent to the poorhouse. 
State and Congressional decisions were quoted by both sides, showing 
a conflict of authorities. Each side concluded that the weight of author- 
ity was in favor of the ruling favored by it. The supreme court of 
Illinois had a short time before passed on the point, in a case involving 
the liability of a township for the support of a pauper. It had decided 
that the residence of a pauper was the place from which he had come 
to the poorhouse. The majority held that questions of residence must 
necessarily be strictly construed when involving questions of property 
and public burdens, and that it would have been a very unjust decision 
to hold that the township in which a county poorhouse is situated could 
be held liable for the support of all the paupers therein contained; 
but the decision of the otate court in construing a police law of the 
State ought not to be binding on Congress in deciding on a question of 
the right of suffrage. 

The minority held that while the decision in question was made in 
a case arising under the law for the support of paupers, it covered in its 
terms the whole Question of the residence of paupers, and, under the 
rule adopted by all Federal tribunals, was binding on Congress. The 
minority deducted the votes of the paupers from contestant, for whom 
they were cast. Following the ruling of the minority both these issues 
would show contestee elected by a majority of from 3 to 28 (depending 
on the decision of other minor points not here discussed). To follow 
the ruling of the majority on either issue would give the seat to con- 
testant. 

The case was debated several days in the House, and the resolutions 
presented by the minority were rejected by a vote of 89 to 129. The 
resolutions presented by the majority were then adopted without divi- 
sion, and Mr. Le Moyne was sworn in. 

[Smith, 406-428.] 

(4) Cox m. Strait. 

Election districts illegally^ established. Adjournment for dinner. 
Irregularities, Bribery. Sitting memhei* retained the seat. 

Report by Mr. Harris. 

The allegations in this case were: (1) That all the votes cast in what 
had formerly been the county of Monongalia, but which had been 

Digitized by ^OO^ !(:! 



310 DIGEST OF CONTESTED ELECTION CASES. 

consolidated with the county of Kandiyohi by the legislature, were 
illegally given and .should l)e rejected; (2) that certain voting precincts 
in tne county of Lyon had been illegally established; (3) that the votes 
of certain precincts ought to be rejected for irregularities, consisting 
chiefly in adjourning for dinner and leaving the box unprotected; and 
(4) bribery on the part of contestee. 

The evidence was found to be wholly insufficient to sustain the 
charge of bribery. The mere fact of adjournment for dinner, with- 
out fraud, was held to be insufficient to vitiate an election, especially 
under the provisions of the law of Minnesota that returns substantially 
complying with the law should not be rejected. The irregularity, anH 
some of the other irregularities complained of, were characterized as 
grave ones; but as there was no proof, or even allegation, that fraud 
was committed, and some negative proof that it was not committed, 
the returns were allowed to stand. The allegation that certain pre- 
cincts in L3^on County were illegally established was sustained. The law 
provided that the board of county commissioners should meet at certain 
times in the year, and in extra sessions at other times when deemed 
necessary bv a majority of the board. At their stated meetings in 
January andi September the}' were empowered, under certain circum- 
stances, to estaolish election districts. The election districts com- 
Elained of in this county were established at an extra session, and were 
ence illegal. All the votes cast at them were rejected. 
The charge that the consolidation of the counties of Monongalia and 
Kandi3"ohi was illegal, and that the territory formerly included in 
Monongalia County was consequently not included in the Second Con- 
gressional district, was not sustained. Under the constitution of Min- 
nesota the legislature had the right to establish new counties containing 
at least 400 miles and to enlarge the dimensions of counties already- 
established at the time of the adoption of the constitution, but not to 
reduce them below 400 miles. The contestant claimed that the con- 
solidation of these two counties under the name of one of them, being 
virtuallv an abolition of the other county, was a reduction of that 
county below the limit of 400 miles. But the committee held that the 
evil against which the provision of the constitution was directed was 
not the abolition of counties, but the construction of counties smaller 
than 400 miles. The action of the legislature in this case had precisely 
the opposite effect, and there being nothing in the constitution to pro- 
hibit it, the consolidation of the counties by the legislature was clearly 
constitutional. But even if it were not, the claim of contestant could 
not be sustained. The legislature in dividing the territory of the 
State into Congressional districts had prescribed that certain named 
counties shoulcT constitute the First district; cei*tain othei*s, including 
Kandiyohi, the Second district; and the remainder of the State the 
Third district. The legislature in designating the county of Kandi- 
yohi as part of the Second district plainly must have intended the 
county as formed by itself, and could not be construed to have placed 
the territory formerl}^ constituting the county of Monongalia m the 
Third district. 

Deducting from the vote of contestee the majority he received in 
the illegally established districts in Lyon County, he was found still to 
have a majority of 110 votes. The committee were unanimous in sus- 
taining the right of contestee to the seat, and the House adopted the 
resolutions presented without debate or division. 
[Smith, 428-437.] 
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(5) Spencer rs, Morey. 

Irregularities, Majirrity report for amtestiuvt; rfivnority report for 
coiiteHtee, Qmtestant given the seat. 

Majority report by Mr. House; minority report by Mr. Wells. 

The election and returns of the Fifth ward of Concordia Parish and 
of all five wards of Carroll Parish were brought in issue in this case. 
In the district outside of the contested wards contestant had a majority 
of 1,396 votes, which would be much more than overcome if the 
returns of the six contested wards were to be counted. 

The return of the Fifth Ward of Concordia Parish was attacked on 
the grounds that the box was carried on the night of the election 16 
miles to the county seat before counting the vote; that two days were 
consumed in the count, and that the tally sheets were kept by unsworn 
outsiders. The law of Louisiana in force at previous elections had 
required the box to be taken to the county seat to be counted, but the 
new law required the count to be made at the polls, immediately at 
the close of the election, in the presence of such electors as chose to 
be present, and the returns to be made within twenty-four hours. 
The evidence was the testimony of one of the judges of election, cor- 
roborated in all respects but one b}' each of the other oflScers of elec- 
tion. He testified that at the close of the polls the other judges were 
of the opinion that the box should be taken to the county seat to be 
counted. He was of the contrary opinion, but, having no book of 
instructions, was governed by the wishes of the other judges. In this 
he was contradicted by one of the other judges and partly by another. 
The remainder of his testimony was corroborated. The box was locked, 
he taking the key and another judge the box. Part of the way he rode 
in the buggy with the iudge who had the box. He was a friend of 
contestant, the judge who nad the box of contestee. The count was 
partly completed that night, and finished during the next day and 
night. Whenever the judges separated for any cause, the box was 
locked, and the box and kev kept 03'^ judges of opposing parties. Tha 
tally list was kept by such persons as could be found at the court- 
house, under the supervision of the judges. The witness did not believe 
it was verj' regularlv kept, but thought it w^^ as correctly kept as it 
could have been under tne circumstances. 

The committee found that the irregularities and violations of law 
were of an extraordinary nature, and the testimony somewhat suspi- 
cious, but, waiving the question whether the provisions of the law in 
regard to the place, time, and public manner of counting the vote, 
which were violated, were directory or mandatory, the requirement 
that the officers should make a correct count was certainly mandatory. 
It was impossible for the judges to know whether the count was cx)r- 
rect or not if the tally sheet, on which the returns were based, was 
kept by unsworn outsiders. It was impossible to believe from the tes- 
timony that the supervision of the tally keeper by the judges was of 
such a nature that the}^ could know whether the tally was correctly 
kept or not. Unless it was correctly kept, the returns were incorrect. 

The commiseioners disregarded an imperative provision of the law, without the 
obnervance of which there can be no safety or certainty in elections. The integrity 
of the returns and \\\q\t prima facie character are therefore destroyed. There l)eing 
no proof outside of the returns of the vot« of this ward or poll, it 'must be excluded 
from the count 
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In Carroll Parish it appeared that the ballots and other papers 
required to be deposited with the clerk of the county were not to be 
found in the oflSce. A deputy clerk testified that they had never been 
filed, but a judge of election of one of the wards testified that he had 
filed his, and others testified generally that they had done their full 
duty. The committee considered the proof sufficient to establish the 
vote of the Fourth and Fifth wards, but rejected that of the First, 
Second, and Third wards. 

In the First Ward the proof of the vote was one of the original 
returns, produc-ed by a witness who had been a commissioner of elec- 
tion in the Third Ward, but had no official connection with this ward. 
He testified that it had been given him by the county clerk. Its iden- 
tity and correctness were sworn to by the commissioners whose names 
were signed to it. The committee hesitated to receive as evidence of 
the vote a return found in the unexplained possession of an unauthor- 
ized outsider, and unaccompanied by its legal companions, the ballots, 
tally sheets, etc., whose disappearance was unexplained. But there 
were other infirmative considerations which were conclusive^ of the 
invalidity of this return. There was evidence that the commissioner 
who received the ballots had changed one or two of them before put- 
ting them into the box, and he had been seen handing out greenbacks 
to voters with their registration tickets. 

In the Second Ward there was evidence that part of the signatures 
to the return counted by the State board were forged. There were 
no ballots or tally sheets from this ward, as from the others. The 
poll list was in evidence, showing 713 votes cast. The officers of elec- 
tion testified from memory that the vote was 48. 49, or 50 for Spen- 
cer, 3 or 4 blank on Congressman, and the rest lor Morey. One wit- 
ness testified that he had found 65 votes for Spencer on the tally sheet, 
and he thought more were cast. The tally sheet had been partly kept 
by unsworn bvstanders. The committee found that the return was 
impeached and not evidence of the vote, and that the memories of wit- 
nesses, no two of whom exactly agreed, as to the vote cast at an elec- 
tion six months before, could not furnish evidence certain enough to 
establish the vote, especially when they were based on the count of a 
tallv sheet partly kept by unsworn outsiders. 

From the Third Ward the returns and other papers had also disap- 
peared. The evidence of the vote was the testimony of one witness 
that he thought about 660 votes were cast, Spencer received Y, there 
were 2 blanks for Congress, and Morey received the rest; and evidence 
that one of the judges of election had made affidavit immediately after 
the election that 510 votes were cast, Spencer received 7, 2 were blank, 
and Morey received the remainder, most of the witnesses testified 
that the election was quiet and universally conceded' to be fair, but 
one witness testified to disturbances between two factions of the Repub- 
lican party, both of which supported contestee for Congress. The 
committee held the evidence to be insufficient to establish the vote. 

The minority disagreed as to all these points. The action of the 
commissioners of the Fifth Ward of Concordia Parish in taking the 
box to the county seat to be counted was due to a misconception of the 
law, and every precaution was taken to prevent even the possibility or 
suspicion of fraud. The House had frequently decided that the intro- 
duction of unsworn persons to assist in carrying on the election or 
making the returns did not vitiate the return m tiie absence of proof 
of fraud. 
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In Carroll Parish no proof was furnished by either side to account 
for the mysterious disappearance of the ballots and tally sheets from 
the clerk's office. But tneir disappearance ought not to deprive cx>n- 
testee of the vote he actually received, if that vote could be asceilained 
in any way. In the First Ward the proof was conclusive. The orh^- 
nal return was produced by an unauthorized person, but he testified 
that he had received it from the county clerk, and the commissioners 
who made it out and signed it testified to its identit}'^, and that it had 
not been tampered wiSi, which would cure any irregularities in the 
manner of its presentation. In the Second Ward the proof of the 
number of votes cast was the original poll list. The judges of election 
agreed that Spencer had received 48, 49, or 50 votes, there were 3 
butnks, and Morey had received the rest. A partisan of contestant's 
testified that he had found 65 votes for him on the tally sheet; it was 
conceded the rest were for Morey. Contestant ceilainly could not 
claim more votes than the highest number testified to for him, or deny 
to contestee the least number testified to. The case of the Third Ward 
was similar. In all these wards it was conceded that an election was 
held, that it was fairlv and regularly held, and the votes regularly and 
correctly counted, "fhat election ought not to be set aside on account 
of the unexplained disappearance of all the papers which should have 
been in the county clerk's office, if the vote cast could be ascertained 
in any way. The evidence was such as to satisfy the minds of the 
minority as to the number of votes cast for each candidate, but if it 
were conceded that it was too indefinite or not legally sufficient, the 
equities of the case forbade the seating of contestant. Whether the 
vote in these wards could be definitely proved or not, the evidence was 
uncontradicted that contestee had received nearly all the votes cast in 
them. It followed that contestant was the minoritv candidate, and if 
the wards in question must be thrown out, a new election ought to be 
ordered rather than seat the minority canaidate. 

The case was fully debated, and a substitute resolution offered by 
Mr. McCrarv, giving the parties further time to prove the actual vote 
in the first three wards of Carroll Parish, was rejected by a vote of 76 
to 101. The resolutions presented by the minority were also rejected 
by a vote of 74 to 99, and uiose presented by the majority adopted with- 
out division. Mr. Spencer was sworn in a few days later. 

[Smith, 437-589.} 

(6) Lee vs. Rainey. 

Jiame im/properly spelled on haUots, Ccmtestee retained the seat. 

Report by Mr. Harris. 

In the county of Georgetown 669 ballots bearing the name " Jas. H. 
Rainey" were cast It was proved that they were printed for Joseph 
H. Rainey and distributed in nis interest; that the voters were informed 
by the person who had printed the ballots that they were for Joseph 
H. Rainey, and that there was no person by the name of James H. 
Rainey, or any similar name, except contestee, a candidate for Con- 
gress. The committee held the law to be that where the intention of 
the voter was clearly shown it should be followed, if it could be done 
without contradicting the ballot. In this the intention was unmis- 
takable, and the committee unanimously refused to reject the ballots. 
The resolutions presented confirming the sitting member in his seat 
were adopted without division. 

[Smith, 589-692.] 
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(7) Fenn m. Bennett. 

Returns rejected for irregularities hy Territorial canvassing hoards 
counted and contestant gi/oen the seat. 

Report by Mr. House. 

Returns had been rejected by the Territorial canvassing board 
because votes were returned for Hon. S. S. Fenn; because tne C!on- 
gressional return was not made on a separate sheet, and because the 
county returns had been canvassed by tnree county officers under an 
old law instead of by the county commissioners, as required by the law 
then in force, and for other irregularities. The coumiittee counted all 
the returns, there being no charge that they did not correctly repre- 
sent the yote, and recommended the seating of contestant, who nad 
received a majority of all the votes. The resolutions presented were 
passed without debate or division, and Mr. Fenn was sworn in. 

[Smith, 591, 592.] 

(8) Abbott vs. Frost. 

Fraud., h^regvlarities^ illegal votes., and hrihei^y. Majority report for 
contestant; minmnty report for contestee. Contestant given toe seat. 

Majority report by Mr. Poppleton; minority report by Mr. Baker. 

Contestant charged that the ballots, check list, and return of the 
Fourth Ward of Chelsea were not returned forthwith by a constable, 
but were returned the next morning by a policeman; that certain votes 
cast for him without giving his name in full had not been counted for 
him, and made general charges of fmud, bribery, and illegal voting. 

The law required the officers of election to count the votes, and 
after making out their returns to seal up the ballots and forward them 
forthwith by a constable or ward officer to the city clerk's office. The 
count in the other wards of Chelsea was completed by 9 o'clock in the 
evening and the election papers regularly forwarded, but in the Fourth 
Ward the ballots were not returned until after 1 o'clock. The ballots 
were sealed up and given to a police officer, who carried them to the 
city^ clerk's office, and finding it closed, took them into the marshal's 
office and left them with the captain of the night watch. The next 
morning at 7 o'clock he received the envelope from the niffht watch- 
man, found that the seals had not been tampered with, ana delivered 
it to the city clerk. The ballots were afterwards recounted by the 
board of aldermen, with the ballots of other precincts, and found to 
agree with the returns regularly forwarded on the night of the elec- 
tion to the city marshal's office. 

The committee held that the law had been violated in not returning 
the ballots forthwith to the city clerk's office, in forwarding them by 
an officer not authorized by law, and in leaving them for several bout's 
in the custody of an unauthorized person. 

We are clearly of the opinion that the provisions of the statute, which have been 
so totally and unblushingly disregarded in this case, are not merely formal and 
directory, but vital and essential, in order to render the election fair and free from 
fraud or the suspicion of fraud, for we hold it to be the duty of election officers to so 
conduct the election and everything thereto appertaining as to as carefully guard 
a^inst suspicion of or opportunity for fraud as fraud itself. Nothing short of this 
will satisfy either the spirit or letter of a statute made and enacted to protect and 
maintain the purity of elections, as was the unquestioned purpose of the law under 
consideration. 
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The ballots having been "out of the legal and proper custody, it 
must l)e proven that, while illegally held, they were not tampered 
with." But the night watchman, in whose custody they were for seven 
hours, was not called as a witness. And the committee found * ' serious 
reasons for suspecting that actual fraud was committed in favor of the 
returned member in tnis ward." A witness testified that he had made 
the rounds of the precincts on the night of the election and had stopped 
at this precinct after 10 o'clock. The count appeared to be completed, 
and he was told that the returns had been sent to the city marshal's 
oflSce. He was told the vote, and going to the city marshal's office, 
was also told the vote; the two statements agreed. His memory of 
the statements made him on the night of the election was that the vote 
was about 400 — perhaps more — for Frost and about 150 for Abbott. 
The vote as returned, and as found by the board of aldermen in count- 
ing the ballots, was 575 to 105. A witness also testified that he had 
overheard one McMichael, a partisan of contestee, say that he had 
given instructions to have the returns of this ward kept back. This 
was denied by McMichael, but the committee held that the testimony, 
in connection with other te^stimony, was "not without significance, 
and taken with the other facts and circumstances in the case, presents 
such evidences of actual fraud as to call loudly for affirmative evidence 
of the entire absence of such fraud." "There being no proof aliunde 
of the vote at Ward 4, Chelsea, your committee is of opmion that the 
entire vote must be excluded from the count." 

The minority disagreed as to this poll. The law which was violated 
was clearly directory, and all that was proved was that the ballots 
were not returned as promptly as they might have been, were carried 
bv a police officer instead of a constable, and were left sealed with a 
night watchman because the clerk's office was closed. The fact that 
the seals were intact showed that the ballots had not been tampered 
with, and in any case the returns, which were regular and not in any 
way attacked, were proof of the vote. The fact that the ballots, on 
being recounted, agreed with the returns, was additional proof that 
they had not been tampered with. The evidence relied on to estab- 
lish a suspicion of fraud ought not to be considered, because contestant 
in his notice had not charged fraud, but had merely asked that the 
vote be thrown out on account of the irregularity in returning the 
ballots; but if it were to be considered it was utterly insufficient. 
The testimony of a witness as to the statement of the result made him 
on the night of the election was confessedly based on a very vague 
remembrance and the rest was all hearsay, and af a sort especially 
illusti'ative of the danger of receiving hearsay testimony. Most of it 
was fully contradicted. Mr. Thompson, who agreed to the conclusions 
of the majority report, agreed with the minority in regard to this 
precinct. 

The general charges of fraud and illegal voting resolved themselves 
in the testimony into charges that in the Second and Fifth wards of 
Boston large numbers of votes were counted for contestee which were 
not cast, or were cast by fraudulent voters or repeaters. The commit- 
tee unanimously agreed to deduct 135 votes irom contestee in these 
two wards, the majority briefly stating that the charges of fraud were 
sustained, and the minority arguing that there was no proof of fraud 
and that the agi'eement to deduct these votes was merelv a compro- 
mise made necessary by the stmngely incomplete condition of the 
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testimony. Two illegal votes wei'e also agreed upon in the town of 
Winthrop. 

The only remaining issue was that of bribery. The specification in 
the notice of contest was — 

That many votes were east and counted at said election for you in said Fourth 
Congressional district by persons who were induced to cast said votes by paying, 
giving, and bestowing upon such voters gifts and rewards and by promising to pay, 
give, and bestow to and upon such voters gifts and rewards. 

This charge resolved itself in the evidence into the charge that a 
large increase in the force of the Boston Navy- Yard just before the* 
election was for the purpose of corrupting voters by giving them 
employment in return for their votes. It was proved that an effort 
had been made to increase the force for some time before the elec- 
tion, which was resisted by the conmiandant in charge on the ground 
that his allowance of money was not sufficient to pay the wages of an 
increased force. Shortly before the election he was instructed by 
the Chief of the Bureau of Construction to increase his force, with 
the assurance that a sufficient allowance of money would be made. 
The force was largely increased, the appointments being mostly made 
on the recommendations of various prominent Republicans, including 
contestee. One of the letters of recommendation mentioned that the 
man would be used at the polls. The person who made this recom- 
mendation testified that he made it because he understood the appli- 
cant was an influential Republican; he had lost his position and would 
go out of the district before election day unless he could find work. 
One of the men who had been discharged after the election testified 
that the force was so large that there was not work for large numbei-s 
of the men, and they spent their time loafing, playing checkers, hold- 
ing meetings, etc. This was denied by the officers in charge of the 
departments where it was charged. The commandant*of the yard 
testified that all the men were fully employed, but that he thought all 
the work necessary to be done could nave been done by a smaller " 
force. He had resisted the increase on account of the shortness of 
the funds allowed him, but had evidently been overruled by those 
having more influence than himself. He was of the impression that 
the only necessity for the increase was a political one. After the 
election, owing to the shortness of funds, it had been necessary to 
reduce the force below the point of efficiency. 

There was evidence that it was a matter of common report, and dis- 
cussed in the newspapers, that these men were employed for political 
reasons, and for the purpose of inducing them to vote for contestee. 
A naval officer had been seen on election day with tickets in his 
hands in a place where it was convenient to distribute them to the men 
on their way to the polls. 

From all the testimony in this case, the committee are forced irresistibly to the 
conclusion that employment was given to those men as part consideration, and that 
they entered into and accepted such employment with the full understanding that 
they were to vote for the contestee, and, by the application of the rules of law Here- 
tofore laid down, the votes of all such must be disregarded. 

The ''rules hitherto laid down" were that if the giving of employ- 
ment was for the pui-pose of influencing the vote of the elector, and 
he accepted it with a direct or indirect understanding to that effect, he 
was to be presumed to have voted in accordance with the implied 
agreement, and unless the contrary was shown by evidence the pre- 
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sumption became conclusive. The vote of an elector thus bribed was 
held to be illegal. 

It was shown that there had been an increase of at least 300 men in 
the navy -yard before the election, and the committee presumed that 
that number had voted illegally for contestee, there being no proof to 
the contrary, and subtracted 300 from his total vote. 

The minority held that the general charge of briberjr was not spe- 
cific enough to raise an issue or justif}' the conunittee m considenng 
the testimony. The contestant sought to have the votes of these 
alleged bribed electors thrown out as ille^l, and under the general 
rule (McCrary, § 344) in regard to specifacations of illegal votes he 
should at least have specified the number of votes and when, where, 
and for whom they were cast. He had not specified the number or 
place further than to charge "many votes," and that they were cast 
"in the said Congressionaldistrict.'' Although the concestee had not 
objected to the sufficiency of the notice, and hence might be taken to 
have waived the point, lie had no right to waive away the rights of 
the people to have the case decided in a legal manner, or the right of 
the committee to have some notice of the issues in the case other than 
what they might infer from an examination of the testimony. 

But even if the evidence were to be considered, it was clearly insuf- 
ficient. The statute of Massachusetts did not prescribe among the 
penalties for bribery either that the voter should be disfranchised or 
the briber disqualified from holding office. The minority thought the 
true rule to be that where a voter was shown to have been bribed by 
a candidate or any one for him, to have voted, and to have voted for 
the candidate by whom he was bribed, his vote should be deducted. 
In this case there was no pretense of proof that the alleged bribed 
voters had voted for Mr. Frost, or had voted at all, and they certainly 
could not be presumed to have done so without proof. And there was 
no sufficient proof that any voters had been bribed. The increase in 
the force was abundantly justified by the needs of the public service, 
and the reduction afterwards was from lack of mone3% not f i-om lack 
of work to be done. All the trustworthy testimony was that the men 
were fully employed, the little testimony to the contrary was discred- 
ited. The only possible indication of bribery was, then, that these men 
were recommended for employment by Republicans. But men were 
employed who could not vote as well as those who could; no questions 
were asked and no conditions, express or implied, laid down when the 
employment was given, and no officer of the Government or any other 
person was shown to have made any attempt to influence the vote of 
any employee. True, under the maxim '^to the victors belong the 
spoib " (to the application of which the party of the contestant ought 
to be the last to object), it was probable that most of the applicants 
were Republicans, and were recommended and employed in preference 
to others because they were Republicans. This was true of any depart- 
ment of the Government. But pernicious as the principle must be 
conceded to be, it had certainly never before been contended that if a 
man asked the influence of a member or candidate for Congress of his 
own party to aid him in obtaining Government employment he was 
thereby disfranchised. There was no other proof than this that any 
one had been bribed, and no proof at all that the persons in question 
had voted for Mr. Frost, or had voted at all. 

The case was fully debated and the resolutions presented by the 
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minority in favor of contestee were rejected by a vote of 79 to 103. 
The resolutions presented by the committee were then passed without 
division and Mr. Frost was sworn in a few days later. [Smith, 594- 
649.] 

(9) Platt vs. Goode. 

Jietums irregular and unsealed/ illegal votes/ ballots in xorong hoxes/ 
hribery. Majority report for contestant/ minority report for contestee. 
Contestee retained tlie seat. 

Majority report by Mr. Brown; minority report by Mr. Blackburn. 

Contestant had a majority on the face of all the returns, but the 
State canvassers threw out the vote of Prince George County on Ihe 
ground that the returns were not attested by the county clerk, and 
awarded the certificate to contestee. Contestant claimed the seat on 
the grounds that the votes of this county should l)e counted; that 206 
vot^ illegally rejected by the commissioners in Nansemond County 
should be counted, and that the vote of York C6unty should be thrown 
out on account of fraud and violence. Contestee claimed that, even if 
the return of Prince George County could be accepted, the votes of 
two precincts of the county ought to be rejected, because the ballots 
and poll books were not returned to the county tjlerk's ofiice sealed, as 
required by law; that certain precincts ought to be rejected on account 
of illegal votes; and that the precincts in which the employees of the 
Norfolk Navy- Yard chiefly voted ought to be thrown out for bribery. 
A majority, coniposed of Messrs. Brown, Baker, Townsend, Wells, 
Thompson, and House, reported in favor of contestant; a minorit}^ 
composed of Messrs. Blackburn, De Bolt, Popple ton, Beebe, and Har- 
ris, reported in favor of contestee. Messrs. Tnompson and House did 
not agree to all the findings of the majority' report, and Mr. Harris 
reserved the right to nonconcur in some details ot the minority report. 

The principal issues on which the committee differed were the charge 
of bribery in the navy -yard vote and the propriety of excluding the 
votes of Bland and Rives precincts, in Prince George County, because 
the returns were not sealed. On the latter issue, as will appear, the 
result of the case must turn. Taking up the other issues first, the 
majority held that the rejection of the return of Prince George 
County by the State canvassers was arbitrary and illegal. The law 
required the return to be certified by the board of county commission- 
ers, attested by the clerk under his seal, and deposited with the clerk. 
A certified copy was to be forwarded to the, seat of government* In 
this case the return was not attested by the clerk, but was certified by 
the county commissioners and the copy certified by the clerk. 
The majority were of the opinion that it was a substantial com- 
pliance with the law if the clerk certified to the return as the act 
of the board, even if he did not also attach to it his formal attestation. 
Or, if the return was informal, it was the duty of the secretarj^ of the 
Commonwealth, under the law, to send a special messenger for a for- 
mal return. This he refused to do. The minority were of the opin- 
ion that the return was properly rejected as informal, but, the House 
having the power to go behind the returns, the vote of Bland and 
Rives precincts (to be hereafter discussed) must at least be rejected, 
which would have the same effect on the result as the rejection of the 
whole county. 

The committee unanimously agreed to count the 206 votes rejected 
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in Nansemond County, but the minority held that they were properly 
rejected by the State canvassers, and could only be counted under the 
broader power of the House. The law of Virginia required the elec- 
tion officers ''to open a poll" to take the sense of the votei*s upon 
constitutional amendniGnt:^. In some parts of this county a sepaitite 
box was not used and the ballots rejected were Congressional ballots 
having also printed on them votes on the constitutional amendments; 
a few of them had the vote on the amendments on a sepai*ate paper, 
folded inside of the Congressional ballot. In Norfolk, where two 
boxes were used, 12 votes against the amendments were found in the 
Congressional box and 12 votes for Mr. Piatt in the constitutional- 
amendment box. The majority favored counting these votes; the 
minority approved their rejection. 

The committee were also unanimous in refusing to allow contestant's 
claim that the vote of York County should be thrown out. The illegal 
votes charged by contestee were the votes of pei*sons registered for me 
first time on election day, the last day provided by law for registra- 
tion being ten days earlier. The majority deducted these votes, to the 
number of 55, from the candidates proport^onall3^ Contestee claimed 
that the precincts where these votes were cast should be thrown out. 
The minority stated the number of the votes as 90, and gave arguments 
in favor of throwing out the precincts and of deducting all the votes 
from Mr. Piatt, but did not decide between these courses and waived 
the whole question in ascertaining the result of the case. 

Upon the question of the Norfolk Navy -Yard vote, Messrs. Thomp- 
son and House agreed with the minority, so that the finding of the 
majority report on this point was approved by only a minority of the 
committee. According to the majority report, it was shown that 
assessments were made for campaign purposes on the employees of the 
navy -yard. The committee regarded this practice as demoralizing and 
believed that it ought to be maSe a criminal offense, but did not believe 
that it ought to affect the result of the election, unless it was shown 
that the money thiLS raised was used cori-uptly, which was not claimed 
in this case. It was further shown that a large number of men were 
employed in the navy-yard during the fall months of 1874, but not 
so large a number as during the preceding year, when there was no 
election. Some Democrate were employed and many voted for Mr. 
Goode without losing their places. Most of the men employed were 
Republicans, as was to be expected. The committee believed that 
bribery mignt be committed by the employment of men in a navy- 

fard, but the mere fact of employment did not constitute bribery, 
t must be shown that the emplovment was for the purpose of making 
the men vote contrary to what they would otherwise do and that they 
did so vote. There was no attempt at such proof, and the presump- 
tion was that the men employed were Republicans already and hence 
the employment did not change their votes or the result. 

According to the minority report it was shown that an increase of 
from 900 to 1,400 was made in the navy -yard force previous to the 
election; that the new employees were generally introduced by the 
executive committee of the Republican party, and ''that it was" gen- 
erally understood that they would be expected to vote the Republican 
ticket." The minority held that — 

The giving and the accej^tance of auch employment upon the terms and conilitions 
stated constitute bribery in law. The oiuis of proving that such persons di<l not 
carry out, in good faith, the agreement made rests upon the contestant. 
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It was also shown that assessments were levied on the employees, 
that tickets for contestant were ^ven them, and that they were closely 
watched to see how they voted; m short, that the Government patron- 
age was prostituted to secure the election of contestant. Votes secured 
by such methods ought not to be counted; the record furnished no 
method of eliminating them, and the only course was to throw out the 
entire vote of the three precincts in wnich most of these votes were 
shown to have been cast. 

If the votes of Bland and Rives precincts were to be counted, but 
the findings of the minority followed on all other points, contestant 
would still have a majority of 59 votes, which would not be overcome 
by deducting the illegal votes, even at the largest estimate of their 
number, proportionally from the candidates. For this reason Messra. 
Thompson and House, agreeing with the majority as to these precincts, 
affreea to the conclusion of flie majority report. The majority for 
Mr. Goode found in the minonty report, adopted by the House, was 
based on the rejection of these two precincts. The law required the 
judges to seal up the returns, ballots, and one of the poll books, and 
forward them by one of their number to the county clerk. The tes- 
timony showed that the ballots and poll books of these two precincts 
were returned unsealed. The majority held that the law requiring 
them to be sealed was directory, and in the absence of proof or sus- 
picion of fraud the votes should not be rejected. (McCrary, § 166, 
and elsewhere.) In this case there was neither proof nor suspicion of 
fraud, and the fact that the elections had been held by and the returns 
and ballots been in the custody of Democratic officers alone, raised a 
presumption that if fraud had been committed it would not have been 
m favor of contestant. 

The minority held that the law was mandatory, and that it was not 
necessary that there should be positive proof that the ballots had been 
tampered with. 

It is sufficient to show that opportunity for such tampering has been afforded. The 
burden of proving that this has not been done devolves upon the party insisting upon 
the count. 

Mr. Piatt received a majority of 408 votes in these precincts, and 
rejecting them a majority of 349 votes for Mr. Goode is shown. 

The case was debated several days, and the resolutions presented by 
the majority were rejected by a vote of 106 to 98. The resolutions 
presented by the minority were then adopted by a vote of 107 to 95, 
and Mr. Goode was accordingly confirmed in his seat 

[Smith, 650-683.] 

(10) BuTTz v8. Macket. 

Fravd^ repeatim^ hrihery^ and intimidation. Committee unani- 
moxLsly reported that neitaer candidate was elected. Seat declared 
vacant. 

Report by Mr. Thompson. 

Contestant had a majority of 2,537 votes in the district. In the city 
of Charleston, in which one-third of the votes in the district were 
cast, his majority was 5,548. The only issues in the case considered 
by the committee were the charges against the validity of the election 
in the whole city of Charleston, on account of fraud, repeating, brib- 
ery, and intimidation committed by friends of contestee and in his 
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interest. All the testimony was taken by contestant, contestee having 
made no effort to procure any. Contestee obiected to all the testimony 
taken by contestant after the forty days allowed him by the law of 
1873. xhe parties seemed to have proceeded in ignorance of this law, 
and the testimony was taken without objection as under the law for- 
merly in force, until some time after the expiration of the forty days, 
when contestee for the first time objected. The committee received 
all the testimony taken previous to contestee's first objection and 
excluded the rest. 

The testimony showed in every precinct in the citjr of Charleston 
such fraud, repeating, bribery, and intimidation committed by friends 
of contestee, apparently with the aid and collusion of the election 
oflScers, that the committee unanimously agreed that the vote of the 
whole city must be thrown out. The remainder of the district gave 
a large majority for contestant, but the committee concluded that, 
having thrown out the vote of one-third of the district, it was impos- 
sible to tell who really received the majority of all the legal votes cast, 
and that it would be more just to order a new election. 

Attention was called to the looseness of the South Carolina law, 
which required no registration and permitted voters to vote in any 
precinct in the county. With a proper registration and election law 
many of the frauds snown in this case could not have been committed. 

The resolutions presented were passed without division, and the 
seat was accordingly declared vacant. 

[Smith, 683-689.] 

H. Doc. 510 -21 
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FOETT-FIPTH COlfGEESS (D.), 1877-1879. 

Cmmnittee on Elections, 

Mr. Harris, Virffinia, Mr. Ellis, Louisiana, 

Springer, Diinois, Wait, Connecticut, 

Candler, Georgia, Thornburgh, Tennessee, 

TuRNEY, Pennsylvania, Price, Iowa, 

Cobb, AJabania, Hiscock, New York, 

Mr. Williams, Indiana. 

Cases. 

(1) Peter D. Wigginton vs. Romualdo Pacheco, California. 

(2) Thomas M. Patterson vs. James B. Belford, Colorado. 

(3) Jesse J. Finlev vs. Horatio Bisbee, jr., Florida. 

(4) Joseph H. Acklen vs. Chester B. Darrall, Louisiaiia. 

(5) Benjamin Dean vs. Walbridge A. Field Massachvsetts. 

(6) John S. Richardson vs. Joseph H. Rainey, South Carolina. 

(7) R. Graham Frost vs. Lyne S. Metcalfe, Missouri. 

(1) Wigginton vs. Pacheco. 

Illegal alteration ofretuims; illegal votes. Majority report fm* c(ni- 
testant^ minority report for contestee. Cont^^taiit seated. 

Majority report by Mr. Harris; minority report b}' Mr. Wait. 

Partially dissenting report by Mr. Springer, Mr. Candler, and 
Mr. Ellis. 

According to the returns a.s certified to the secretary of state, con- 
testee had a majority of one vote. Contestant claimed that according 
to the returns as ascertained by the county canvassers he had received 
a majority of one vote, but that the return from one county and the 
records of the board of supervisors had been illegally altered by the 
clerk of the board by subtracting two votes from contestant's vote. 

This Question had been involved in proceedings between the parties 
before tne. various courts of California, and most of the evidence pre- 
sented consisted of transcripts from the proceedings of these courts. 
Part of it consisted of ex parte affidavits, and could not be consid- 
ered. But one of the affidavits, that of the clerk who made the change, 
had been included by contestee in a sworn petition for a writ of man- 
damus on the secretary of state, and it was claimed that contestee was 
thereby bound by this affidavit. The committee did not de<dde this 
question. According to this affidavit, the total of the votes for con- 
testant in this county, as taken down by the clerk of the board of 
supervisors in his notes of the meeting of the board, was 988. After 
the adjournment of the board the attention of the clerk was called to 
the fact that according to the notes taken by two of the members of 
the board, the vote was 986. A comparison of the clerk's notes with 
the notes of these members showed that he had set down the vote of one 
precinct as 29 and they as 27. An examination of the tally sheet and 
return of this precinct showed that the true vote was 27, and the clerk 
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accordingly altered his records so as to show a total vote of 986 for 
contestant. The certificate of the vote was made out by the clerk and 
signed by him and the president of the board, showing the vote as 986, 
and forwarded to the secretary of state. 

The committee held that the certificate thus made out and signed 
by the president and clerk of the board, and the official record kept bjr 
the clerk, were the official evidence of the vote, and must stand until 
shown not to represent the true vote cast. The evidence presented by 
contestant, even if admissible, did not show this, and the return must 
therefore stand as made. 

Mr. Springer, in a dissenting report, held that under the law of Cali- 
fornia the vote as found by the board must stand until proved to be 
incorrect on a contest. Tlie affidavit forwarded by the clerk of the 
board to the secretary of state amounted to a second certificate of the 
vote; it was legal evidence, on the principle given above as not decided 
by the committee, and, there being two certificates, that should stand 
which represented the vote as found by the board. 

In addition to the above question, contestant asked that two polls be 
thrown out for irregularities, and that certain ballots be rejected as 
marked, and both parties charged illegal votes. 

At the two polls complained of the mw had been violated by exhibit- 
ing open tickets and otherwise doing prohibited acts within 100 feet 
of the polls. The committee held that while the violators of the law 
might be punished, the poll ought not to be rejected. The ballots 
asked to be rejected as marked were ballots on which the judges had 
written the word ' ^ challenged " and the name of the voter. The statute 
provided that ballots having on the outside ^^any impression, device, 
color, or thing" should be rejected, and the committee held that under 
the letter of triis statute these ballots must be rejected. But the spirit 
of the law was evidently otherwise; *"' the law was made to protect the 
voter, not to disfranchise him," and the committee counted the votes. 
If the voters had placed the marks on the ballots they should have been 
rejected. One of the individual illegal votes charged by contestee also 
involved the question of marked ballots. One of the voters had written 
his own name at the bottom of the ballot. One section of the statute 
provided that — 

When a ballot found in any ballot box bears \i\x)n it any impression, device, color, 
or thing, or is folded in a manner intended to designate or impart knowledge of the 
person who voted such ballot, it must, with all its contents, be rejected. 

The committee held that under this statute an invalidating mark on 
the face of the ballot must be one intended to impart knowledge of the 
person who voted the ballot, and that the voters name at the bottom 
of the ballot was not such a mark. The minority held that any mark 
was included in the terms of the statutes, and also that the voter's 
name in his own handwriting was calculated to impart knowledge of his 
identity. 

The committee found that 12 votes were illegally cast for contestee by 
nonresidents or unnaturalized or unregistered persons. The minority 
found the proof sufficient as to only 8 of these. The committee also 
found 6 votes illegally cast for contestant by similarly discjualified 
persons. The minority found 11. Some of the legal questions involved 
m these votes are referred to elsewhere, but they need not be outlined 
here. According to the findings of the majority, contestant had a 
majority of 4 votes; according to those of the minority, contestee had 
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a majority of 6. Mr. Springer, Mr. Candler, and Mr. Ellis concurred 
in the result of the majority report, but differed as to some details. 

After some debate the House adopted the resolutions presented by 
the majority by a vote of 136 to 125, and Mr. Wigginton was sworn in. 

[1 Ells., 5-61.] 

(2) Patterson vs. Belford. 

Legal time of electi/m. Majority report for contestant y' minority 
report frr contestee; report hy Mr, Cox far a new election. Contestant 
salted. 

Majority report by Mr. Harris; minority repoii; by Mr. Wait; fur- 
ther dissenting report by Mr. Cox. 

At the time of the admission of Colorado into the Union it was 
entitled to representation for the unexpii-ed term of the Forty-fourth 
Congress. At the general election held October 3, 1876, Mr. Belford 
was elected to this unexpired term. At the same election votes were 
cast for Representative m the Forty -fifth Congress, and Mr. Belford 
received a majority of the votes and was given a certificate of election. 
Another election was held for Representative in Congress on Novem- 
ber 7, 1876, at which Mr. Patterson received nearly all the votes cast. 
A very full vote was cast at the October election and a very light one 
in November. The parties claiming the seat under different elections, 
neither partv was sworn in, and thd matter was referred to the Com- 
mittee on Elections for determination. Most of the facts in the case 
were conceded. A proclamation was issued from the office of the sec- 
retary of state on August 31, giving notice of a general election on 
October 3, including an election for Representative for the unexpired 
term of the Forty-fourth Congress. On September 14 another proc- 
lamation was made giving notice of an election on November Y for 
Representative in the Forty-fifth Congress. On October 3 the general 
election was held. On October 16 the secretary of state withdrew his 
notice of the November election. The November election was held, 
but the friends of Mr. Belford did not take part in it, and only 3,580 
votes were cast. The majority of the committee held that the election 
in November was the legal election. The law of the United States pro- 
vided (Revised Statutes, sec. 25^ that all elections for Representatives 
in Congress should be held on tnat day, and this law must applv to the 
present case unless it could be shown to be excepted by some other pro- 
vision of the law. The act of March 3, 1875, excepting those States 
whose constitutions would have to be amended to enable them to com- 
ply with the law was conceded not to apply to Colorado; but it was 
claimed that the enabling act under which Colorado became a State did 
except it. The sixth section of the enabling act was as follows: 

That until the next general census said State shall be entitled to one Representa- 
tive in the House of Itepreeentatives of the United States, which Representative, 
together with the governor and State and other oflScers provided for in said constitu- 
tion, shall be elected on a day subsequent to the adoption of the constitution, and to 
be fixed bv said constitutional convention; and until such State officers are elected 
and qualified under the provisions of the constitution the Territorial officers shall 
continue to discharge the duties of their respective offices. 

The committee hold that the election thus provided to be fixed by the 
constitutional convention was the first election to be held, and not all 
elections "prior to the next genei-al census." The pi'ovision that the 
Territorial officers should hold until ''such State officers are elected" 

Digitized by V^OOQIC 



FOBTY-FIFTH CONGRESS. 325 

showed that the State oflBcers referred to were the ones first elected; 
and the ''one Representative" referred to could not constitutionally be 
a Representative who should continue until the next census. Hence the 
constitutional convention had power to provide for but one election. 
It had only attempted to do this. The provision was: 

One Representative in the Congress of the United States shall be elected from the 
State at laive at the first election under the constitution, and thereafter at such 
times and pfi«;es and in such manner as may be prescribed by law. 

The legislature had not ''prescribed by law" any time for holding 
subsequent elections, but the Territorial election laws were continued 
in opei'ation by the constitution. These laws provided the places, 
manner, and machinery of elections, which coula be and were used at 
the Movember election, and the Federal statutes, applying to CJolorado 
as to other States, provided the time. Mr. Patterson being elected at 
the election held at the legal time was entitled to the seat. 

The committee held that the time of election was the only question 
involved in the case. The laws fixing the time of elections were man- 
datory, and could not be abrogated even by the consent of all the voters. 
But the fact that the October election was without notice, and that the 
notice of the November election was withdrawn, would not vitiate 
either election. Neither would the election in November be vitiated 
by the fact that the votes were not canvassed by the State officers, nor 
by the fact that a light vote was cast. The supporters of Mr. Belford 
voluntarily remained away from the November election and must 
abide b}^ the result. 

The minority held that Congress in the enabling act had excepted 
Colorado from the provisions of the Federal statute fixing the time of 
elections, and had empowered the constitutional convention to fix the 
time, and that this power had been exercised by the convention. 
The enabling act, in referring to State officers and Representatives in 
Congress, clearly refeiTed to all who should be elected prior to the 
next census. Tne election for Representative was required to be on 
the same day as that for State officers, and hence if it could not be 
legally held in October it could not be held at all. The election for 
the unexpired term of the Forty-fourth Congress was to fill a vacancy, 
and under the constitution should have been held on a writ from the 
executive. The first regular election for Congress was that for the 
Forty-fifth Congress, and that must have been the one provided for 
by the convention. The validity of the October election was further 
sustained by the fact that the people, by casting a full vote at it, had 
construed it to be the legal one. 

Mr. Cox filed a report contending that no valid election had been held. 
He held that the enabling act had excepted Colorado from the provisions 
of the Federal law; that the convention had legally fixed October 3 as 
the date for holding an election to fill the unexpired term of the Fort}^- 
fourth Congress, and had legally provided that subsequent elections 
should be held at the times fixed by law. The legislature had fixed no 
time, and hence there was no legal time at which an election for the 
Forty -fifth Congress could be held. 

Neither could it be claimed that either of the elections was really an 
election de facto, A full vote had been cast at the October election, 
but it was without notice, and neither party regarded it at the time as 
legal, but rather as a test of strength. The vote at the November 
election was too small to make it an expression of the jwpular will. 
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After considerable debate the House adopted the resolutions pre- 
sented by the majority by a vote of 116 to 110, and Mr. Patterson was 
sworn in. 

[1 Ells., 62-73.] 

(3) FiNLET V8. BiSBEE. 

• Frauds iUegal votes^ and irregulariti<is. Majority report for con- 
testant/ mirwrlty report fm^ contestee. Contestant seated. 

Majority report by Mr. Cobb; minorit}^ report b}^ Mr. Price. 

According to the aggregate of all the precinct returns contestant 
had a majority of 5 votes; but the State canvassers twie« canvassed 
the vote, the second time under mandate of the supreme court, and 
each time excluded certain returns and gave the majority to conte»9tee, 
who received the certificate and held the seat. In the issues joined in 
the contest, precincts and votes were attacked in nearly all of the 
17 counties of the district, but the result of the case turned on a single 
precinct and on two classes of votes in other precincts. 

Both parties charged that the count or return of the vote of Archer 
precinct No. 2, Alachua County, was false and fraudulent, each alleg- 
ing that the fraud was committed against himself. Contestant charged 
that the fraud consisted in forging false returns and in adding atout 
.219 votes to contestee's vote; contestee charged that it consisted in 
stuffing the ballot box with tickets for contestant. Fraud of some 
sort being conceded, it was agreed that the return should be rejected, 
and the difference between the parties, and between the majoritv and 
minority of the committee, was in regard to what votes, if any, should 
be counted upon evidence outside the return. A large amount of tes- 
timony of a very conflicting character was taken in regard to this 
return. The election itself appears to have been regularly and quietly 
conducted. In the evening the votes were counted and a large dis- 
crepancy was found between the number of ballots in the box arid of 
names on the poll list. Most of the witnesses testified that at the close 
of the polls one of the judges announced the vote for governor. Sev- 
eral witnesses testified that the vote thus announced was 136 for the 
Democratic and* 180 for the Republican candidate, and that the vote 
for other officers varied but sughtly. The only testimony on this 
basis in regard to the Congressional vote showed 141 for contestant 
and 180 for contestee, and contestant claimed that if any votes at all 
were to be counted they should be counted as shown by this testimony. 
But the testimony of part of the officers of election was to the effect 
that the vote was: Bisbee, 398; Finley, 137, and that it was thus 
announced. Most of the witnesses testifying to this were impeached. 
The box was left over night, imperfectly sealed, in the custody of a 
Republican judge, whose character was assailed. He refused to allow 
it to be more safely sealed or to allow precautions to be taken to guard 
it. At noon it had been in the custody of one Democratic and one 
Republican outsider. The custodian of the box and a friend took an 
extra train to the county seat at 3 o'clock in the morning, but did not 
deliver the box and returns until i\oon. The returns had been signed 
in blank on the evening of the election, and it did not satisfactorily 
appear when or by whom they were filled out. They showed for con- 
testee, 399; for contestant, 141. Contestant claimed that this was a 
much larger vote than was actually cast. It was larger than the num- 
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ber of ballots in the box. The jwll list had been kept, with other 
papers, in an iron saf 9 in the county clerk's office, but had in some way 
disappeared. There was testimony that it had contained only 318 
names. A witness who had stood at the polls all day and claimed to 
have taken down the name of every voter presented a copy of his list, 
showing 306 persons voted. But there was evidence showing that a 
number of persons voted who were not on the list, thus showing its 
incompleteness. Contestee called 308 witnesses who swore they voted 
the Republican ticket, on which his name was proved to have been 
printed. 

On this state of the evidence the committee found that it was impos- 
sible to ascertain the tine number of votes cast or to count any votes 
for either candidate. Except the testimony of the individual voters 
the testimony was too cx>nnicting for certainty, and much of it was 
impeached. Most of the individual voters called could not read and 
might easily have been deceived in regard to the ticket they voted. 
Such ignorant persons might also have been easily induced to testify 
falsely. Moreover, the otner testimony, if not sufficient to show the 
number of votes, did show that a considerable number of votes was 
received by contestant, and it would be very unfair to count the votes 
received by one candidate when there was no way to count those 
received by the other. This was especially true in this case, as the 
election and returns had been in the control of partisans of contestee, 
and whatever fraud had been committed was presumably in his interest 
But to count the vote for him, according to the testimony of the indi- 
vidual voters, and count no vote for contestant would give to contestee, 
already the beneficiary of the fraud, a majority even larger than that 
given him by the fraudulent returns. 

The minority agreed that the returns should be rejected, and that 
the general testimony in regard to the vote was too conflicting to be 
trustworthy, but held that the votes proved by the testimony of the 
individual voters to have been cast for contestee should be counted 
for him. Only 54 of these witnesses could read, but all testified 
that they got their tickets from well-known Republicans and voted 
them unchanged. The persons from whom they got their tickets were 
called, and all testified that they gave out none but straight Republican 
tickets containing the name of contestee. It was shown that there were 
organized Republican clubs with a membership more than large enough 
to account for the vote thus shown for contestee. That the fraud had 
been conmaitted in the interest of contestant was indicated by the fact 
that at previous elections the Democratic vote had been very small, 
while at this election there were 141 Democratic ballots found in the 
box, though very few Democrats were known to have voted. The 
increase in the Republican vote was about 60 per cent over that of two 
years before, and was accounted for by the opening up of new lands 
and new avenues of employment for laboring people. The increase in 
the Democratic vote was about 900 per c«nt, and was not explained. 
If contestant had desired to have his vote counted, he. should have 
proved it in the same manner as contestee. But no hardship was done 
nim by not counting the votes not proved, as contestee had proved as 
cast for himself nearly the whole number of votes claimea by con- 
testant to have been cast for both candidates, and the few remaining 
votes could not affect the result. 

Large numbers of illegal votes were charged by contestee, most of 
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which were included in two classes — nonreristered and f oreign-born 
voters. Under the constitution and laws of Florida foreign-born pei- 
sons might vote under the same conditions as native citizens on pre- 
senting to the election officers certified copies of their naturalization 
Sapers or declarations of intention. The election officers were forbid- 
en to receive their votes without such presentation. A large number 
of votes of foreign-born persons had been received without 9ie presen- 
tation of the requisite certificates, and contestee asked that they be 
excluded. The evidence showed that all but 7 of them were duly nat- 
uralized and could have produced the required certificates if they had 
been asked for. The committee held that the qualification required 
by the constitution was the fact of naturalization, and that the presen- 
tation of certificates was merely a directoiy requirement as to mode of 
proof. The votes having been received were presumed to be legal, 
and the failure to furnish the required proof could at most only shift 
the burden on the party claiming their votes to show that thev were 
in fact qualified. This had been done as to all but 7, and with these 
exceptions the votes were counted. 

Under the constitution no person could vote who had not been regisr 
tered* but if a voter had been registered and his name had been struck 
from the registry he could vote on taking the oath required of chal- 
lenged voters, and also an oath that his name had been wrongfuUv 
struck from the list. Contestee presented certified copies of the poll 
lists and registry lists, showing a large number of votei's markea on 
the poll lists as voting who were not on the registry lists. But the 
committee held that the votes having been received the presumption 
was that the voters had been struck from the list and had taken the 
required oaths. The certified copies of the registry lists were accom- 
panied with certified lists of the names that had been struck off, and 
the names of many of the voters attacked were also not on these lists; 
but the committee held that the county clerks could only certify to the 
official list, which was a matter of record, and not to the names struck 
off. This should have been proved by testimony and not by certificate. 
Certain testimony based on comparisons of lists made by witnesses was 
open to the same objection . It not being shown by competent testimony 
that these voters were not qualified, their votes must stand. 

The minority held that both these classes of votes should be rejected. 
The constitution was mandatory in its terms, and prohibited the recep- 
tion of the votes of foreign-bom persons except under certain condi- 
tions. Many cases were cited to show that, these conditions not having 
been complied with at the time, it was not sufficient to show that they 
could have been complied with. The constitution was also mandatory 
in prohibiting the reception of the votes of nonregistered persons. 
The manner in which the lists were kept made the names struck off, 
and the fact of their being struck off, as much a part of the record as 
the names retained, and the clerks' certificates were evidence of both. 
By this evidence the voters were shown not to have been registered, 
and their votes should be rejected. If these two classes of votes were 
rejected contestee would be elected, regardless of the decision in regard 
to Archer precinct No. 2. Most of the foreign-born voters attacked 
were shown by their own testimony to have voted for contestant. 
There was no evidence showing which candidate had received the votes 
of most of the unregistered voters, and the minority deducted them 
from the candidates j^'c? rata. The majority did not deduct them, but 
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stated that if they had been shown to be illegal it would be a fair 
coui*8e for a legislative body, having power to order a new election^ to 
do so, rather than to adopt the rule followed by the courts of deducting 
ttLempro rata from the candidates. 

According to the findings of the majority contestant was elected by 
a majority of 262; according to those of ihe minority contestee was 
elected by a majority of 364. 

After considerable debate the House adopted the resolutions pre- 
sented by the majority, by a vote of 131 to 122, and Mr. Finley was 
sworn in. 

[1. Ells., 74-124.] 

(4) ACKLEN VS. DaRBALL. 

Z/hautharized removal of poll, Hecount ofhaUota. Majority report 
fon* contestant; ininmnty reports far contestee. Contestant seated. 

Majority report by Mr. Harris; minority repoits by Mr. Price and 
Mr. Thomburg. 

The returns of this district were twice canvassed by different return- 
ing boards. The first canvass, made under the '' Kellogg government,'' 
gave contestee a majority of 2,093; the second, under the '^NichoUs 
government," gave him a majority of 1,094 votes. He held certificates 
of election from both goveinfiors. Contestant charged that the first 
canvass, made by the "wells- Anderson" returning board, was illegal 
and fraudulent, and that the canvass made by the second board should 
be corrected by excluding the returns of one precinct in La Fourche 
Parish on account of fraud, by throwing out the entire returns of St. 
Martin's Parish as forged, and by counting the vote of Iberia Parish 
as shown by a recount. He presented a certificate signed by the lieu- 
tenant-governor of the State, certifying to his election if the entire 
returns of St. Martin's and Iberia parishes were excluded. Both the 
majority and minority of the committee disregarded the canvass made 
by the ''Wells- Anderson board;" the majority on account of "its 
notoriously fraudulent character," and the minority because its can- 
vass did not, as the other canvass did, include all the precinct returns. 
The charge that the returns of St. Martin's Parish were forged was 
not established by evidence, and in addition, there was an agreement 
between the parties as to the vote of the parish. The issues were 
accordingly narrowed to the question of the fraudulent removal of the 
voting pEwje of poll 17, La Fourche Parish, and the recount in Iberia 
Parish. It was shown that the voting place in poll 17 had been con- 
veniently located on the public road, but that the day before the 
election, without geneml notice, it had been removed to the '^negro 
quartera," for the purpose, as was alleged, of depriving contestant of 
votes. Eighty-six votes, all for contestee, were cast. The majority, 
and those signing tKe second minority report, rejected the poll. In 
the first minority report it was counted according to some finding of 
the Louisiana courts, not very clearly stated. 

The decisive issue in the case was the recount in Iberia Parish, 
There were eleven polls in this parish, all of which were recounted. 
In six of them a change of only 7 votes was made by the recount; in 
the other five there was a change of over 1,000 votes in favor of con- 
testant, sufficient to give him a majority in the district. The majority 
sustained the validity of this recount; the minority denied it. The 
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maiority held that the law always looks with suspicion on recounts, 
and that they can not be receivea to change the results of an election 
unless it "be shown absolutely that the ballot boxes had been safely 
kept; that the ballots were undoubtedly the identical ballots cast at 
the election; and when these facte are established beyond all reasona- 
ble doubt, then full force and effect are given to the developmente of 
the recount." Such facte were established in this case with the possi- 
ble exception of two boxes. The boxes had all been sealed up by the 
election officers and deposited in the office of the clerk of the court. 
The clerk testified that they luid not been and could not have been 
tampered with, and in every case but two the seals were intact and 
identified by the precinct election officers. One seal was broken, but 
the clerk testified that it had probably been broken by his careless- 
ness in moving the boxes. Another box had been sealed only with 
paper and mucilage, without the signatures of the election officers, 
ana hence could not be identified. The committee out of abundant 
caution allowed the original count of these two boxes to stand. 

It was objected by contestee that this recount took place in March, 
four months after the election and two months later than the ballote 
were required by the law to be preserved. The law required them to 
be kept until after the next term of court, and the clerk of the court 
certified that court had been held in Januar3\ But at that time the 
government of the State was still unsettled. There were two claim- 
ante for the office of judge. The one who was alleged to have held 
court was afterwards adjudged to be not elected, and the court was at 
most merely formal, no business being transacted. Considering the 
unsettled condition of the Stat^ government during most of the time 
and the date on which contoitee's answer was served the recount 
could not have been held much earlier. 

The very large change made by the recount was accounted for by 
the fact tliat contestant's name was printed on a large number of the 
Republican tickete, and the officers of election, not being aware of this 
fact, did not scrutinize the ballote carefully, and in most cases counted 
for contestee all ballote appearing to be straight Republican tickete. 
The Republican tickete were printed on paper with a heavily glazed 
and nearly black back, so as to be easily distinguishable. The chair- 
man of the Republican committee in this parish was hostile to the elec- 
tion of contestee, and had lar^e numbers of tickete printed identical 
with the regular Republican tickete, except that on some of them the 
name of contestent was printed instead of that of contestee, and > on 
others there was no name for Congress. In sending out tickete to the 
various polls he mixed these three sorte, and the committee found that 
according to the evidence many of the two sorte not containing the 
name of contestee must have been voted. The judges of election in a 
number of precincte testified that they counted for contestee all ballote 
which were apparently straight Republican tickete. In one precinct 
the count had been completed within one hour, which would have been 
impossible if all the names on the tickete had been scrutinized. Con- 
testee was counted as receiving substentialiy his full party strength in 
most of the precincte, though it was impossible for him to have received 
it with such tickete in circulation. The recount showed in the five 
boxes where the change was made large numbers of such ballote, and 
the change consisted in counting them for contestent or blank for Con- 
gress when they were so printed. 
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Accepting the recount in all but two of the precincts (where, as 
above stated, the seals were imperfect) and rejecting the 86 votes cast 
for contestee in poll 17, La Fourche parish, contestent was shown to 
have a majority of 108 votes, and the committee accordingly recom- 
mended resolutions declaring him elected. 

There were two minority reports, both in favor of contestee. The 
first, presented by Mr. Price, aenied the validity of the recount in the 
six precincts where the chief change was made, and counted the votes 
according to the original count in the five uncontested polls, and the 
two polls conceded by the majority of the committee. This would 

five contestee a majority of 165 in the uncontested part of the district, 
f the other four polls were counted according to the original count 
this majority would be increased. They ought either to be so counted 
or not to be counted at all. 

The second minority report, presented by Mr. Thornburgh, and signed 
also by Mr. Wait and Mr. Hiscock, also denied the validity of the 
recount, but held that doubt was CAst upon the original count in the 
six polls where the ''bogus" Republican tickets were sent. Reject- 
ing these six polls contestee would be elected by 184 majority. Even 
if the evidence were taken as suflacient to show that the recount repre- 
sented the votes actually cast, it ought not to be permitted to give the 
seat to contestee, as the additional votes received by him were the 
result of a fraud upon the voters, to which the House ought not to 
give effect. But the evidence of the identity of the ballots recounted 
was not sufficient. 

In the six precincts where a change of only 7 votes was made on the 
recount it was conclusively shown that the seals on the boxes had not 
been tampered with, but it was not conclusively shown as to any of 
the five precincts where the change of over 1,000 votes was made. In 
one the seal had been broken, and in another it could not be identified. 
The majority conceded that these two boxes might have been tam- 
pered with, and counted them according to the original count. If 
this concession was made as to these boxes it must also be made as to 
the others. The seals over the ballot holes in the others were intact 
and identified, but there was no seal over the keyholes. The keys 
were in the possession of the clerk, the boxes were exposed in a public 
part of the office, and might have been tampered with at any time. 
The officers of election in some of the precincts testified to extreme 
care in counting the ballots, and in one precinct, at least, returned 
contestee much less than his party vote, thus showing that they must 
have discovered the Repubbcan tickets on which his name did not 
appear. The election boards were composed of members of both par- 
ties, and it was inconceivable that they could have overlooked mistakes 
amounting, in some cases, to more than half the votes. Part of the 
boxes had not been returned promptly to the clerk's office, which ones 
it did not appear. One of the experts who conducted the recount 
testified that in at least one of the boxes the Republican tickets on 
which contestee's name did not appear did not have the appearance of 
having been handled and folded by the voter, and that the difference 
was so noticeable that he could tell by the back of the ticket, before 
they were examined, whether contestee's name would be found on 
them or not. The recount had been had four months after the elec- 
tion and two months after the ballots were required to be preserved. 
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Such a recount had never been received to change the result of an 
election, and ouffht not to be received in this case. 

After some debate the House rejected the resolution presented 
by the minority by a vote of 116 to 139. The resolutions presented by 
t6e majority were then adopted without division, and Mr. Acklen was 
sworn m. 

[1 Ells., 124^189.] 

(5) Dean vs. Field. 

Recount hy hoard of aldennen. Majority report for contestant,' 
mi/nority report for contestee. Contestant seated. 

Majority report by Mr. Springer; minority report by Mr. Candler. 

According to the aggregate of the returns made by the precinct oflS- 
cers of election, and by the United States supervisors, contestant had 
a majority of either 5 or 30 votes, according as 25 votes cast for con- 
testee ' 'for Congress, Fourth district," were or were not counted for him. 
According to a recount made by a committee of the board of aldermen 
of Boston contestee had a majority of 5 votes, and this latter count 
bein^ the one certified to the governor, contestee had the certificate of 
election. 

The parties were both candidates for Congress in the Third district 
of Massachusetts, which was wholly comprised within the citv of Bos- 
ton. In the Eighteenth Ward of Boston, one of the war^s in the 
Third district, 25 ballots were cast bearing the words: 

For Representative to Congress, Fourth district, Walbridge A. Field, of Boston. 

These votes were separately returned by the precinct officers and 
United States supervisors of the Eighteenth Ward. The committee 
of the board of aldermen which made the recount submitted the ques- 
tion in regard to them to the full board, which decided that they should 
be counted for contestee. If they were not counted for contestee it 
would be decisive of the case in fav^or of contestant. The committee 
imanimously held that the words "Fourth district" were not a part of 
the legal designation of the office, and that as the intention of the 
voters was plain, and they would have had no right to vote for Mr. 
Field or any one else for Representative from any other than the 
Third district, the vote^ shoula be counted for contestee. 

The majority of the committee held that the original count made by 
the precinct officers and verified by the count made by the United 
States supervisors should stand in preference to the recount. The 
statute of Massachusetts provided that — 

If within three days next following the day of any election ten or more qualified 
voters of any ward shall file with the city clerk a statement in writing that they have 
reasons to believe that the returns of the ward officers are erroneous, specifying 
wherein they deem them in error said city clerk shall forthwith transmit such state- 
ment to the board of aldermen or to the committee thereof appointed to examine 
the returns of said election. The l)oard of aldermen, or their committee, shall there- 
upon, and within five days, Sunday excepted, next following the day of election, 
open the envelope and examine the ballots thrown in said ward, and aetermine the 
questions raised; they shall then again seal the envelope, either with the seal of the 
city or a seal provided for the purpose, and shall endorse upon said enveloi>e a certifi- 
cate that the same has been openeil and again sealed bv tnem in confonnity to law; 
and the envelope, sealed as aforesaid, shall be returned t4) the city clerk. Said city 
clerk, upon the certificate of the board of aldermen or their committee, shall alter 
and amend such ward returns as have been proved to be erroneous and such amended 
returns shall stand as the true returns of the ward. 
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The committee held that this law could not have been intended to 
apply to the elections of Representatives in Congress. It could apply 
to no other district than this one, as this was the only one entirely 
included within a city. And to apply to any district it must come in 
conflict with the Federal statute providing Cnited States supeiTisoi's. 
These supervisors were required to be present wherever the votes 
were counted, until such count was wholly completed and all returns 
made, and to personally scrutinize the ballots and count. It would 
not be "competent for any State to provide another board of canvas- 
sers who may take possession of the oallot boxes, exclude the Federal 
oflBcers, and secretly count the votes and declare a different result." 
This recount was privately conducted by three aldermen, and was not, 
and would not have been peimitted to be scrutinized by the United 
States supervisoi*s. 

But even if the law were held to be valid its provisions were not 
carried out. The statute in question conferred u^ri the board of 
aldermen a special jurisdiction, and unless its provisions were strictly 
carried out the proceedings were void. The law did not contemplate 
a general policy of substituting an aldermanic count for the ward 
count, or that recounts should be granted merely on account of the 
closeness of the vote. The petitions must '* specify wherein they 
deem them in error," and unless the jjetitions did so specify no juris- 
diction was conferred. The petitions in this case merely specified that 
the returns were in error in counting more votes for contestant and 
less for contestee than were cast. There was no suspicion of fraud, 
and the pei-sons signing the petitions had no reason to believe that 
error had been committed, but only a general hope that a recount 
might prove beneficial to their candidate. The aldermen were empow- 
ered to ''deteimine the questions raised," by an inspection or the 
ballots, and were given no genei'al power to make a recount. In this 
case there were no '* questions raised." Further^ the jurisdiction was 
conferred on the board of aldermen w a committee of three. The 
committee having taken jurisdiction, the jurisdiction of the board 
abated. But the certificate sent to the governor was based on a deci- 
sion of the board and not of the committee. 

The ward count was made in public by eight State oflBcei*8 and two 
supei^visors in each ward. The aldermanic count was made in private 
by three aldennen for the whole district. Moreover the law had not 
been complied with by the city clerk; he had not entered the original 
count, and amended it on certificate of the committee, but had in the 
first instance entered the aldermanic count, as found by a vote of the 
board. For all these reasons the committee held that the law had not 
been complied with. 

But as to two wards, there was evidence outside the various counts 
showing the correctness of the first count. The count made by the 
precinct oflScers might be balanced against that made by the commit- 
tee of aldennen, and the testimony or each sustaining the correctness 
of their own counts might not disturb the balance, but the testimony 
of the United States supervisors, who, whether they were anything 
more or not, were at least ofiicial witnesses of the count, made the pre- 
ponderance of testimony in favor of the first count. They, as well as 
the election oflBcers, tt^^titied to precautions taken in the count of these 
two wards which made the probability of eiTor much less than in the 
count-made by the aldermen. If the original count was followed in 
these wards contestant would be elected. 
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In one ward there was evidence that some of the l)allots were left in 
an open box during the day, after havinjg been taken out and counted, 
and that outsiders were in the room. These ballots may have been 
tampered with. It was also shown that " stickers " were used by both 
candidates, and that some of those used by candidates for other 
offices had fallen from the tickets. This might also have happened in 
the case of votes for Congress, and in that case the original count and 
the recount might both have been correct, but the original count would 
have represented the votes as cast by the voters. 

The minority held that the Federal statute providing for United 
States supervisors was not enacted by Congress pursuant to its power 
to ''make or alter" regulations as to the manner of holding Congres- 
sional elections. The supervisors were no part of the machinery of 
the election^ but merely witnesses appointea by the courts to wateh 
the proceedings of an election conducted by State officers. They wei^e 
only required to attend on the day and at the place of election, and 
hence a provision for a subsequent recount was not an interference 
with the performance of their duties. Moreover, there was no evi- 
dence that they could not have attended the recount had they desired. 

The returns of the supervisors did not show, except in one ward, 
that they themselves counted the votes. Therefore their returns gave 
no additional weight to the ward counts. To say that the ward count 
was balanced against the count of the aldermen, and that either might 
be shown to be correct by a slight preponderance of outside evidence, 
was like saying that the decision of a higher court reversing the deci- 
sion of a lower court was merely balanced against the latter decision. 

The recount was made under a valid statute of the State, and the 
statute was strictly followed. The specification in the petitions that 
the ward counts were erroneous in that more votes were counted for 
one and less for another candidate than were cast were as specific as 
was possible. No evidence having been introduced by either party 
going to the merits of the case, or behind the returns, the case turned 
on the validity of the two counts, and the statute of Massachusetts 
requiring that the recount should prevail, it should be permitted to do 
so in the absence of any evidence other than the original count to 
impeach it. 

After considerable debate the resolutions proi^ented by the minority 
were rejected by a tie vote of 120 to 120 (the Speaker voting to make 
the vote a tie). The resolutions of the majority were then jSopted by 
a vote of 124 to 123 (the Speaker giving the casting vote in the affirma- 
tive), and Mr. Dean was sworn in. 

[1 Ells., 190-223.] 

(6) Richardson vs, Rainet. 

Intimidation and niilitary inteft'ference. Majority report to void tlw. 
elation; minority report for contestee. House refused to consider; 7w 
further actum. 

Majority report by Mr. Ellis; minority report by Mr. Hiscock. 

According to the returns, contestee received a majority of 1,528 votes, 
and so far as appeured or was alleged, these returns correctly repre- 
sented the votes cast in the district. But contestant claimed to have 
been deprived of a large number of votes by intimixlation, and also 
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that a number of polls should be thrown out for irregularities. The 
committee refused to throw out any polls or votes for tne irregularities 
charged, but found that there was such intimidation practiced throueh- 
out tne district as to prevent a free and fair election, and that on fliis 
account the seat should be declared vacant. 

The intimidation consisted in (1) the presence of Federal troops at 
the polls, sent there b}^ the Government, "without cause other than 
to influence the result of the election in the interest of contestee and 
the Republican party;" (2) the presence at the polls and at public 
meetings of armed colored militia, and threats made by them; and (3) 
threats of social and religious ostracism made by colored bodies against 
colored men who should vote for contestant. 

In discussing the question of military interference the committee 
discussed at some length the recent historv of the State of South Caro- 
lina, and the events which preceded the election. The government of 
the State, according to the committee, had become so corrupt in the 
hands of the unscrupulous white leaders of the colored voters that the 
decent people of all classes had come to recognize the absolute neces- 
sity of reform of some sort. The Democratic party had nominated its 
Eurest man for governor, and the canvass made under his leadership 
ad been conciliatory throughout. As a result many thousands of 
colored voters who had heretofore voted the Republican ticket had 
begun to ally themselves with the other party, and the movement was 
increasing in strength. In this situation the leaders of the Republican 
party resorted to a policy of intimidation, to compel the colored voters 
to vote their ticket. In spite of the fact that the commander of the 
Fedeml troops in the State had announced that there was no disorder 
or resistance to authority, and no need of additional troops, and that 
the judges of the various districts had announced that there was no 
state of violence or threatened intimidations in their districts, the gov- 
ernor had issued a proclamation commanding certain imaginary "rifle 
clubs" and other disorderly bodies to disband, and calling out all the 
militia of the State to preserve the peace. And the President of the 
United States had issued a proclamation reciting a state of insuiTection 
and resistance to authority, and, through the Secretary of War, had 
sent to the State all the available Federal troops. These troops had 
been scattered through the State in small bodies, and been stationed 
at or near the various polling places. To be sure they committed no 
overt acts, and made no threats or attempts at coercion, but the effect 
was lust the same, for the negroes were told that they were there to 
watoli over them and see to it that they voted the Republican ticket; 
and in their ignorance they believed it, and many of them who doubt- 
less would otherwise have voted the Democratic ticket were thus in- 
duced to vote the Republican ticket. 

The committee quoted from a large number of English authorities, 
and suggested that the rule there laid down was the correct one; that 
the presence of troops at or near the polls of itself vitiated an election, 
regardless of whether any active intimidation was resorted to by them 
or not. On the question of social and religious ostracism, and intimi- 
dation by the colored militia, the committee said: 

The record in this case discloses a condition of moral, social, and religious intoler- 
ance and intimidation exercised by the adherents and political friends of the sittmc 
member in the First Congressional district of South Carolina that renders the idea of 
freedom of thought and opinion, the idea of free political action, on the part of the 
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colored race, an utter mockery and delusion. Preachers preached asainst the Demo- 
cratic party. Threats of * turning out of the church * those who acted and voted with 
that party, threats of divorce from wife and separation from children, threats of social 
ostracism, were indulged throughout the entire district. Colored women assaulted 
and heaped epithets upon those men of their own race who dared to act with the 
Democratic party. Colored men were told that there was for them no social, moral, 
or religious existence or affiliation with their own race if they acted or voted other- 
wise than in obedience to the behests of the Republican leaders. It is even shown 
in the record that the sitting member declared that all colored men who acted with 
the Democratic party * should be treated as enemies.* And this feeling and those 
appeals were not confined to any particular or isolated community or portion of the 
district, but existed and were exercised throughout the entire district. Your com- 
mittee feel constrained to declare that undue, illegal, and improper influences were 
brought to bear upon the vast mass of colored voters throughout the First Congres- 
sional district of South Carolina, and while the proof of the extent of the influence 
and of its control can not be arrived at with any degree of accuracy from the evidence, 
^et sufficient is shown to leave no doubt but that these undue influences were widely 
[elt, and prevented, in the district in contest, a free, fair, and full election. 

But if any doubt were left in the minds of your committee of the perfect propriety 
of declaring the election in the First South Carolina district null and void for the 
grounds heretofore examined, the doubt is solved because of the wholesale intimida- 
tion practiced by armed colored clubs and oivanizations during the campaign and at 
the polls on election day. The evidence is clear that throughout the district, and in 
nearly every precinct of the district, these organizations existed. They were armed 
with the State arms for the most part, but many had private arms. They went to 
their political meetings with arms in their hands, and at many of the pollmg places 
they appeared on election day in oramized force. So intolerant were they agaillst 
indiviauals of their own race who differed with them politically that they uttered 
against them the most terrible threats, and in some cases resorted to actual violence. 
They denied the right of free speech; they tore tickets from the hands of voters and 
substituted others; they interfered with the domestic peace of colored Democrats by 
persuading their wives to leave them, and left no device that could intimidate imem- 
ployed to coerce men of their own color into voting the Republican ticket. 

The answer that the other side resorted to similar tactics was not 
sufficient, for it was not sustained by the evidence, and if it were it 
would only constitute an additional reason for declaring the election void. 

The minority considered the discussion of the receqt history of 
South Carolina found in the committee report out of place. 

The record submitted in this case fails to furnish the facts alleged, and, in our 
judgment, the wailings over the real or fuicied past wrongs of the Stete are as much 
out of place in the report as a discussion of the causes of the war or any of its results 
would oe. 

Upon the subject of social ostracism, the minority called attention 
to the fact that there was no law of this or any other country *' mak- 
ing it a crime for those of adverse views to refuse to associate 
together." Campaigns in this country are productive of great excite- 
ment. Angry discussions between members of the same church or 
order, or even of the same family, are not uncommon. Such things 
take place everywhere, and the minority thought that nothmg more 
was proved in regard to the district in contest. 

^'Kifle clubs" and "saber clubs" had been extensively organized by 
the Democrats prepai*atory to this campaign and attended the meet- 
ings of both parties, often seeking to break: up Republican meetings. 
Pledges were signed not to hire or patronize colored men who would 
not vote the Democratic ticket. If there was quiet in the State, it was 
the quiet of subjection. On the other hand, the evidence showed that 
*' twenty colored men had personal altercations and were threatened 
with social ostracism if they voted the Democratic ticket; neverthe- 
less, thev were not intimidated thereby. One cow pen was burned; one 
man had a quarrel with his wife, struck her, and was abandoned by 
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her; she had left him twice before; and one man was stmck in the faee 
by a woman anned with an umbrella." There was nothing in the 
record to show that the colored voters were being prevented by social 
ostracism or fear from voting the Democratic ticKet. Comparing the 
vote with the census, it was evident that contestant must have received 
at least one-fifth of the colored vote, which would have been imjjossi- 
ble if the charges of intimidation were true. 

The sending of troops to the State was a legitimate police measure. 
If there was intimidation by the Republicans, as cnarged by the 
majority, or by the Democrats, as charged by the minority, in either 
case the governor was authorized in issuing his proclamation and in 
calling on the President for troops, and th6 President was justified in 
sending them to preserve the peace. It was not alleged that they had 
been used in any other way. The proposition of the majoritj^ was 
that '^a police force, detailed bjr the Federal authorities, that smiply 
enables the citizen to eniov his rights^ is illegal, and renders tnat 
enjoyment illegal and void." The English principle has no applica- 
tion to the conditions of a free country, and is not the law here. 

In the judgment ol the undersigned, the action of the Federal Government was 
justified, and incumbent upon it, in stationing the troops as it did in South ('an)lina; 
that nothing in the conduct of the troops, neither did the fact of their being stationed 
there, influence the electors to vote otherwise than as their judgments and consciences 
dictated; but, to the contrary, the action of the Federal Government and the presence 
of the troops enabled the freedmen to participate in the election and vote for the 
candidates they preferred. 

The minority report was only signed by Mr. Hiscock. 

The reports were made to the House on May 18, 1S78, and, in 
accordance with the usual order, were ordered printed and recom- 
mitted to the Committee on Elections. On June 17 the case was called 
up, but the House, by a vote of 103 to 126, refused to consider it, and 
it was not afterwards called up. This left contestee in his seat, and to 
that extent the views of the minority were sustained. 

[1 Ells., 224-288.] 

(7) Frost vs, Metcalfe. 

Hlf'gal votes^ ini'iXjulaTities^ and hrihery. Report for slttirui tnetuhrr. 
No final act 1071 hy the Home* 

Report by Mr. Harris. 

Contestee had only received a majority of 19 votes on the face of 
the returns, and contestant sought to overcome this majority by 
charges of illegal votes, bribery, and irregularities. Six of the illegal 
voters were boat workmen who claimed a residence where they votid. 
The committee held that the evidence was not sufficient to overcome 
the presumption of legality arising from the reception of their votes. 
Twelve votes had been rejected by the election omcers on the ground 
that they were not registered. Two of them were shown U> have 
been on the original list, but not on the list in the hands of the judges, 
and the committee counted their votes. The evidence was not suffi- 
cient to show that the judges acted wrongly in rejecting the other 
10. It was shown that the registry list, as printed and sent to the 
election officers, was very imperfect, many names having been omitted 
through the carelessness of tne printer. Contestant claimed that this 
had lost him more votes than contestee; but as, except in the case of 

H. Doc. 510 22 
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these 12, there was no attempt to prove that the voters had even 
offered to vote, the committee certainly could not consider the ques- 
tion of counting any additional votes. 

Contestant claimed an error of. 9 votes against him in footing up 
the returns of a precinct. The only evidence was the memorandum 
paper, in which a figure 1 was found in the second column from the 
right with no in the first column. It had been added in as 10, but 
there was nothing in the comparison of the total votes for Congressman 
and for other officers to indicate that the number was not properly 10, 
and no oral testimony was introduced. The committee tela that if 
the error was committed it ought to have been shown by better evi- 
dence. A similar ruling was made as to an entry of 25 for contestee 
alleged to have been made twice and included in the sum. 

LJnited States marshals to the number of 728 were appointed in the 
district. It was alleged that these appointments were given as bribes 
for votes for contestee. The committee ^^ deprecated the appointment 
of United States marshals under any pretext,'' but recognized that the 
law permitted it. In this case the only attempt to prove that the 
appointments were in the nature of bribery was the testimony of 8 
of the appointees to the effect that they received their appointments 
under an understanding that they would vote for contestee. But 5 
of them did vote for contestant; two voted for contestee, but would 
have done so in any case, and the other did not vote* at all. 

The report when made was ordered to be ''passed over for the 
present," and was not afterwards called up. Contestee was thus left 
in his seat, as recommended by the committee. 

[1 Ells., 289-293.] 
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FOETT-SIXTH G0HOBE8S, 1879-1881. 

(hmmittee <m Kledioim. 

Mr. Springer, Illinois, Mr. Keifer, Ohio, 

Manning, Mississippi, Camp, New York, 

Speer, Georgia, Calkins, Indiana, 

CoLERiCK, Indiana, Field, Ma.ssachusetts, 

Armfield, North Carolina, Overton, Jr., Pennsylvania, 

Beltzhoover, Pennsylvania, Weaver, Iowa, 

Sawyer, Missouri, Clark, New Jersey, 
Mr. Phister, Kentucky. 

(1) John M. Bradley va. William F. Siemens, Arkiitmui, 

(2) Horatio Bisbee ?>«. Noble A. Hull, Fhrlda. 

(3) James MeCabe vs, Godlove S. Orth, Indiamt, 

(4) J. C. Holmes and John L. Wilson, Iowa. 

(5) W. B. Merchant and Robert O. Herbert vn, Joseph H. Acklen, 
Louisiana, 

(6) E. Moody Boynton vs, George B. Loring, MassacImsHMx, 
Vl\ Sebastian Duffy w. Joseph Mason, Nt^ York. 

(8) James E. O'Hara vs, William H. Kitchin, Nm'th Carolina, 

(9) Jesse J. Yeates vs. Joseph J. Martin, North Carolhxi. 
(10^ Andrew G. Curtin vs. Seth H. Yocum, Pen'nsylmnla. 
(11) Ignatius Donelly vs. William D. Washburn, rnhmesota. 

(1) Bradley vs. Slemons. 

Conspiracy.^ fraud., deception., ir^regularities. Report of emnnvittee 
for contestee. Report of Mr. Weavefr to declare seat vacant. Cmitestee 
retained the seat. 

Report by Mr. Sawyer; dissenting report by Mr. Weaver. 

Contestant took testimony in only three of the twenty counties of 
the district, and in two of these the testimony was taken more than 
forty days after the service of the answer to the notice of contest. 
Contestant claimed that the forty days allowed by law commenced to 
run from the first day on which he took testimony, but the committee 
held that the act of Congress approved March 2, 1875, conclusively 
showed that section 107 of the Revised Statutes must be so construed 
as to require the time to mn from the day of the service of the answer 
of contestee. In this case no reason was shown why the forty days 
would not be sufficient; indeed, only eighteen days were actually occu- 
pied by contestant in taking testimony. The testimony taken after 
the time was all cross-examined by contestee, and the objection only 
entered after all the testimony was taken, and contestee in his oral 
argument before the committee had expressed entire willingness to 
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have the testimony considered. But the committee held that "'the 
people of the district have interests and rights which can not be thus 
taken from them," and excluded all the testimony except that taken 
in Jefferson County, which was taken within the time. 

Contestant alleged that a fraudulent conspiracy had been entered 
into to carry the election of Jefferson County by illegal methods. The 
testimony showed that conferences were held between leaders of the 
different parties for the purpose of selecting a ''compromise ticket" 
for county offices. Such a ticket was nominated containing candidates 
from different parties for the different offices and was elected at the 
State and county election held in October. These conferences had 
nothing to do with the Congressional election in November, and there 
was no proof that it had been in any way affected by them. 

Contestant also charged that the ballot boxes in Pine Bluff and other 
precincts had been stuffed in the interest of contestee. The principal 
testimony relied on only showed that Democratic tickets were bemg 
printed on election day. The part of the testimony tending to show 
that they were printed after the close of the polls was contiudicted, 
and the fact that they were printed on election da}' was satisfactorily 
explained by the witnesses. 

Complaint was made that no votes were counted from two townships. 
In one of these the judges of election were threatened with arrest by 
a United States marshal if they did not close the polls before sunset. 
When the polls were closed, they were surroundea by an armed body 
of negroes. The judges were frightened and left the box in the pos- 
session of the negroes. It was carried to the county clerk's office, 
securely locked, and was still there in the same condition when the 
testimony was taken. If contestant had desired to have the votes 
counted, he should have put the ballots in evidence. In another pre- 
cinct the box had been stolen by an armed body of men. It did not 
appear to which party these men belonged, and as the strength of the 
two parties in the precinct was about equal, it could not be inferred 
which party was injured. In some other precincts no election was 
held, the judges of election not being present, and the voters, probably 
through ignorance, neglecting to take advantage of the provision of 
the law allowing them to organize and hold the election. No reason 
was given for not holding the election, and the committee refused to 
count any votes. 

In Chicot County, a few days before the election, fraudulent posters 
were circulated announcing the candidacy of a well-known Republican. 
These posters were delivered to a political friend of contestee at the 
same hotel where contestee was stopping, and contestee was seen in 
conversation with the person who aistributed these circulars a few 
moments before the latter took the tmin with them for Chicot County 
The committee strongly condemned the trick, and held that if tnt 
evidence had been sufficient to show the connection of contestee with 
it, and that it had had an effect on the voters sufficient to change the 
result of the election, the election ought to be held void and a new one 
ordered. But the testimony was not sufficient to show the connection 
of contestee; the candidate fraudulently announced only received 90 
votes. It was impossible to tell how many voters were confused and 
prevented from voting, but the number was probably much less than 
the majority returned. Moreover, most of the testimony in regard 
to this count}^ was among that taken out of time. 
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If, however, all the claims of contestant were allowed, and he were 
given the largest possible number of additional votes that could be 
mferred in any view of the law and evidence, the number would still 
be more than 850 short of overcoming the returned majority of 2,827. 

Mr. Weaver filed a brief dissenting report, submitting to the House 
the (juestioa whether contestee had not waived his objections to the 
testimony' taken out of time; and, also, whether the frauds shown in 
the testimony were not sufficient to render uncertiiin the result of the 
election and to call for a new one. All the other members of the com- 
mittee agreed to both the conclusions of law and the result of the 
committee report. 

The report of the committee was adopted without division, and con- 
testee retiiined the seat. 

[1 Ells., 296-314.] 

(2) BisBEE ?%•*. Hull. 

Heturns not canvansed, Rejxtrtffyr conteHtant, VfmtesUivt Heated, 

Report by Mr. Keifer. 

There were 17 counties in the district. The State canvassing board 
canva.ssed the returns from 15 counties, and contestee having a majority 
of 12 votes in these counties, a certificate of election was issued to him. 
One of the counties omitted by the State canvassing lK)ard had been 
omitted on the ground that no return for one precinct had been 
included by the county canvassers. After the issue of the certificate 
to contestee, the State canvassing board, under mandate of the supreme 
court of the State, reconvened and canvassed the vote of this county, 
and certified it to the governor. On the vote of the 16 counties now 
canvassed contestant had a majority of 201. The vote of the remaining 
county would not change the result. Contestant applied to the gov- 
ernor for a certificate of election, and his application was referred to 
the attorney -geneml, who strongly favored granting it, but the appli- 
cation was refused by the governor. 

Contestee claimed that the State supreme court had no jurisdiction 
to issue a mandamius on the State canvassers, and that the canvass of 
Madison County was hence without authority of law. The conunittee 
did not consider this question, but held that whatever might be the case 
of the State officers the duty of the committee was to count all the 
returns unless it was shown that they did not correctly represent the 
vote. This was not charged in this case, and the committee counted 
the returns from the two omitted counties, including the omitted pre- 
cinct. It was admitted also that one ballot box had been stutTed, mak- 
ing a change of 186 vot«s against contestant. This showed a majority 
of 350 votes for contestant. 

Contestee claimed that 18 votes should be deducted from contestant 
as cast by nonresident or unregistered persons. The committee found 
the charges sustained in 11 cases, and deducted the votes, leaving the 
majoritvof contestant 339. Contestee also asked that three precincts be 
rejected because they had not been canvassed by the county canvassing 
board at its first count, and because the supreme court, under whose 
mandate thej^ were subsequently canvassed, had no authority to issue 
such mandamus. But copies of the original precinct returns were put 
in evidence by contestee; there was no pretense that they did not cor- 
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rectly represent the vote cast, and the committee refused to reject the 
returns. The committee were unanimous in their decision. 

The House agreed without division to the resolutions presented, and 
Mr. Bisbee was sworn in. 

[1 Ells., 315-319.] 

(3) McCabk ?w. Orth. 

No teHtiiiumy tahen, C(mtent dtS7H lifted. 

Iteport by Mr. Calkins. 

Contestant serv^ed notice of contest within the legal time, to which 
answer was ,duly served by contestee. No testimony was taken by 
contestant, partly on account of illness in his family, and partl}^ because 
another contest between candidates for a county office was expected 
to develop, and it was alleged did develop, the evidence relied on to 
sustain contestant's claim. Contestant presented a memorial to the 
committee reciting these facts and also alleging the discovery of new 
evidence tending to show bribery committed in behalf of contestee. 
Contestee presented counter affidavits. The committee decided to 
recommena a resolution to the House permitting the service of a new 
notice and answer and the taking of new testimony, but from some 
inadvertence the re^solution was never reported. Near the close of 
second session the committee, in view of the shortness of the time 
remaining, rescinded its former action and recommended that the con- 
test be dismissed. The report of the committee was unanimous and 
the resolutions pre>;ented were adopted without division. 

[1 Ells., 320-321.J 

(4) Holmes and Wilson. 

L('gal time of election in hyimu Heport dgainnt petM^mers adopted 
by the HoiiHe, 

Report by Mr. Field; dissenting report by Mr. Colerick. 

Elections for Representatives in Congress were held in Iowa in 
October, 1878, on the same day as the State election, and in the Eighth 
and Ninth districts Messrs. L4ipp and Carpenter received majorities of 
the votes, the total vote in each case amounting to over 30,0()0 votes, 
and were given certificatas of election. The election for Representa- 
tives in C/ongress was held on this day under proclamation issued by 
the governor, after consultation with the attorney -general and eminent 
legal counsel. 

On November 5, 1878, elections were held in a few precincts in the 
Eighth and Ninth districts, and in the Eighth district 171 votes were 
cast, nearly all for Mr. Holmes, and in the Ninth district 357 votes, 
nearly all for Mr. Wilson. No proclamation was issued for this elec- 
tion, it did not appear that it was held by the legally appointed officers, 
nor that the voters had general notice of it, and the returns from the 
precincts where elections were held were not canvassed by any State 
or county officers. 

Holmes and Wilson presented petitions setting up that they had 
been elected at elections held on tne day fixed by the statutes of the 
United States, and praying to be admitted as members. The petitions 
did not state that any other persons had l>een elected at any other 
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election, nor ask that the election of any other persons be inquired 
into. The petitions, with the accompanying papers, were referred to 
the Committee on Elections. The accompanying papers consisted 
chiefly of ex parte affidavits, showing the facts sutetantially as above 
stated. 

The committee held that the power of the House to inquire into the 
election of any of its members ciid not apply to the committee, but that 
its jurisdiction was limited by the terms of the reference. The papers 
referred did not raise any question of the election of the Iowa delega- 
tion, and the reference of them did not confer on the committee any 
jurisdiction to inquire into the legality of that election. 

The petitioners in this case not being contestants in the ordinary 
sense, the terms of the statute for taking testimony in contested elec- 
tion cases did not apply, and the fact that the papei's presented were 
not put in evidence unaer the provisions of this statute was no reason 
for dismissing the case. They were, however, merely exvarte affida- 
vits and could at most be taken as an oiFer of proof. If the facts 
alleged in them, taken as true, would be sufficient to sustain the right 
of petitioners, some method of obtaining evidence ought to be adopted; 
but if the facts alleged were not sufficient, if proved, to sustain the 
claim of petitioners it would be needless to attempt to procure evidence 
of their truth or falsity. 

On the facts presented the committee found that neither Holmes 
nor Wikon would be entitled to a seat, whether the 5th of November 
wa^* the legal day for holding the election or not. For, if that was 
the legal aay, no election was then held under the authority and 
machinery oi election provided by the State, and the few votes cast at 
the alleged election could not constitute an expression of the will of 
the people. 

The validity of the October election was not in issue before the com- 
mittee, but, as a minority of the committee proposed to discuss the 
question, the majority gave their opinion. The whole question was 
whether the State of Iowa was included within the exception mentioned 
in section 6, chapter 130, of the acts of the United States of 1875, 
excepting from tne operations of section 25 of the Revised Statutes 
those States whose constitutions ''must be amended in order to effect 
a change in the day of election of State officers in said State." 

It devolved upon the governor of Iowa to determine whether the 
State came within this exception, and he having determined that it 
did, the committee, while not recojgnizing his decision as binding upon 
the House, were not disposed to ^part from the general rule that the 
construction of a State statute or constitution by the proper State 
authorities would be followed by the Federal authorities. 

A detailed analysis of the provisions of the Iowa constitution was 

fiven. Under it annual elections were to be held, those in the Presi- 
ential years being held on the same day as the Presidential election 
in November. Part of the State officers were elected every year, and 
the goveiTior and members of the general assembly who were elected 
in the odd-numbered years for terms of. two years were required by 
the constitution to be elected in October. The attorney-geneml was 
to be elected at such time as the legislature should fix. The time for 
the election of other officers was either not mentioned, or they were 
required to be elected at the ''general election." The committee (in 
an argument too elaboi-ate to }>e outlined here) held that the purpose of 
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the constitution of 1857, the construction placed on similar provisions 
in the earlier constitution, contemporary interpretation, and a detailed 
examination of the constitution itself, all showed that the election for 
State officers in the even-numbered year, not a Presidential year, was 
required by the constitution to be held in October. The provision of 
the constitution expressly requiring the election for Representativen 
in Congress to be held in that month was not considered by the com- 
mittee, as the time of holding this election was held to be in the entire 
control of the legislature, subject to the laws of Congress but not to 
the constitution of the State. 

Five members of the committee agreed to this report. Five others 
agreed in the conclusion, but not in all the reasoning. Mr. Colerick 
filed a minority report reaching a different conclusion. There is noth- 
ing to show the opinion of the other four members of the committee 
(Messrs. Springer, Speer, Phister, and Clark). 

The minority report of Mr. Colerick argued that the election of 
October 8 was not held on the legal day and was hence void. The 
election held on November 5 was held on the legal daj^ but being held 
in only a few precincts, without proclamation or general notice, did 
not constitute such an election as to entitle anyone to a seat under it. 
He accordingly recommended that the seats of the Representatives 
from the Eighth and Ninth districts of Iowa be declared vacant. 

He held that the rule that State constructions of State laws would 
be followed by Federal authorities only applied to judicial interpreta- 
tions by the highest courts of a State and not to constructions by the 
governor and attorney-general. 

Under the constitution of Iowa the date of the State elections in 
three years of each period of four years was fixed. In the years of 
the Presidential election it was in November. In the odd-numbered 
years it was in October. But in the even-numbered years, not Presi- 
dential, there was no provision in the constitution, and the date of the 
''general election'" in that year was thus left within the control of the 
legislature. The State of Iowa was therefore not one of the excepted 
States. 

The resolutions presented by the majority were adopted without 
division. 

[1 Ells., 322-344.] 

(5) Merchant and Herbert vh, Acklen. 

Reix>rt by Mr. Springer. 

The testimony in this ease was printed January 15, 1880, and sent 
to the parties with notice to file briefs within twenty diays from Janu- 
ary 25, 1880. No briefs were filed, and on May 21 and December 22, 
1880, the contestants were again notified to file briefs. No reply was 
made to these notices, and on March 1, 1881, the committee reported 
these facts with a resolution declaring contestee elected, and giving 
contestants leave to w ithdmw their papers. The resolutions were passeil 
by the House without division. 

[1 Ells., 345.] 
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(6) BOYNTON V8, LORING. 

Illegal votes; imperfect ballots/ insufficiency of notice of c(mtest, 
Mepmt of coTumitte^ frrr amtestee; disscfnting rrjy^yj't hy Mr, Weave7\ff/?^ 
c(mtestai}t. No final aetiAm hy the Haiise. 

Kepoit b}' Mr. Calkins; dissenting report by Mr. Weaver. 

The notice of contest in this case was extreniel}" vague and general, 
and consisted chiefly of statements of illegal practices ''said to have 
been'' practiced at the election. The committee held that ''had the 
exceptions alleged against the notice of contest for insuflSciency been 
pressed before the committee the exceptions no doubt would have been 
sustained." The opinion of the committee on the same question in 
Duffy 'i?^. Mason was quoted. But in order to be certain that no injus- 
tice was done the committee examined into the merits of the cmse as 
disclosed by the evidence. Certain questions involving the construc- 
tion of the registration law of Massachusetts and the law in regard to 
challenged voters were not decided, as not being necessar}- to the 
determmation of the case. One vote cast for the contestee bv a man 
who would have voted for contestant but hoped to gain immunity from 
prosecution by voting for contestee was deducted from contestee but 
not added to contestant. 

Under the constitution of Massachusetts persons unable to read and 
write the English language were not permitted to vote. In the town 
of Amesbury the registering oflScers had required persons who had 
been previous!}' registered to read and write in their presence, as well as 
persons applying for registration for the first time, and refused reregis- 
tration to those whose disqualification was shown by this test. It was 
claimed that the registering officers did not have the power under the 
law thus to refuse registration, but the committee, without pavssing ui>on 
this question, held that it being conceded that the persons in question 
were not in fact qualified voters their votes could not be counted 
whether the registering oflBcers had been technically negligent or not. 

In the town of Haverhill 42 printed ballots with the name of con- 
testee ei*ased were found on a recount, })ut the committee did not 
consider the evidence suflScient to show that they were originally so 
cast. Certain defective votes were deducted from each party, but no 
account of the evidence on which they were deducted was given. 

In one town there were 138 ballots counted for contestee having 
printed on them "For Representative, Sixth district, (leorge B. 
Loring, of Salem." It was claimed that these l>allots did not "clearly 
indicate in writing" or printing, as required by the laws of Massachu- 
setts, the office voted for. But there was no other "Sixth district" 
in which the votei*s of this town had the right to vote except the Sixth 
Congressiohal district, nor was there any Kepresentative office to be 
filled for any Sixth district in which the town was situated except the 
office of Representative in Congress, and the committee therefore held 
that the office was clearly indicated. 

The deductions required by the evidence not being sufficient to over- 
come the majority of contestee, the committee reported resolutions 
declaring him elected. The result was concurred m by all the mem- 
bers of the committee except Mr. Weaver. 

Mr. Weaver held that the votes of the voters who were refused 
reregistration in the town of Amesbuiy, on the ground that they could 
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not read and write, should be counted for contestant, and also the 42 
votes in Haverhill found erased on a recount should be counted as 
then found. He also held that the 138 ballots with the words "For 
Representative, Sixth district," were required by the laws of Massa- 
chusetts to be rejected, but he did not make any account of them in 
reaching the result. 

He also argued quite elaborately that the educational qualification 
law of Massachusetts, disfranchising over 100,000 citizens, should, 
under the fourteenth amendment, reduce the representation of the 
State. If it had not been for the disfranchisement affected by this 
law contestant would certainly have been elected, and the House ought 
to apply the most available remedy by seating him. 

The House, by a vote of 136 to 93, decided to consider the case, but 
after voting on many motions to adjourn, etc., finally proceeded to 
other business without acting on this case. This left contestee in the 
seat, as recommended bv the committee. 

[1 Ells., 34^360.] 

(7) Duffy vs. Mason. 

Insufficiency of notice; h^bery; illegal voteM, Report fm* ctmtestee^ 
who retciined the neat. 

Reported by Mr. Colerick. 

The notice of contast in this case contained five specifications. The 
first, fourth, and fifth merely alleged in geneml terms that contestant 
was elected and that contestee was not. The second and third were 
as follows: 

Second. That your election was effected and procured by force, fraud, intimida- 
tion, promises of favor, corruption, the buying of votes and voters, and other corrupt 
and illegal means used bv you and in your behalf; and that your certificate of elec- 
tion as such Member of Congress was and is based upon and the result of such force, 
fraud, intimidation, promises of favor, the buying of votes, and other corrupt and 
illegal means used by you and in your behalf. 

Third. That your election was procured by illegal votes and ille^l voting in your 
behalf, and by your procurement or the procurement of those interested in your 
election. 

The committee held that this notice of contest was clearly insufilcient. 
and that if the objections made to it by contestee in his answer had 
not been afterwaras waived, the committee would have been justified 
^Mn dismissing this case or excluding the evidence offered in support 
of the allegea grounds of contest." But the parties having entered 
into an agreement to admit all of the testimony taken by contestant as 
part of the case, in consideration of an extension of the time for taking 
testimony V)y contestee, the objection was held to be waived, and the 
committee were *' compelled to examine the evidence anji aetermine 
the merits of this contest." 

The grounds of. contest, as stated in the brief of contestant, were 
five: (1) A system of bribery practiced by Thompson Kingsford and the 
Oswego starch factory in compelling their employees, by fear of dis- 
charge, to vote the Republican ticket; (2) the expenditure of money 
by contestee and the committees of his party to procure the attendance 
of voters at the polls, and for other purposes not permitted by the 
statute of New York; (3) the emplo3"ment of day-laborers about the 
time of the election for the purpose of influencing their votes; (4) direct 
buying of votes, and (5) illegal voting. 
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It was shown that rumors had been prevalent in the city of Oswego 
for many years that the managers of the Oswego starch factory improp- 
erly influenced their employees to vote the Republican ticket. But 
the committee held that it was necessary to ascertain the truth of these 
rumors, and not their mere existence. Most of the evidence of con- 
testant merely went to establish the existence of the rumors. Three 
pei'sonswere found who had been discharged, during a period of eight- 
een years, and who believed that their discharge was due to political 
reasons. None of these had been discharged within two years of the 
election in contest, and there was evidence to show that each of them 
had been discharged for drunkenness. A large number of employees 
of the factor}' testified that no such system of uitimidation oi influence 
existed, and that they had always voted freely for either party. 

Under the statute of New York any candidate or other person was 
forbidden to furnish or pay for any ^'entertainment for any meeting 
of electors," with the intent of influencing the election; to furnish 
money for the purpose of '* procuring the attendance of voters;" or — 

To contribute money for any other purpose intendetl to promote an election of 
any particular person or ticket, except for defraying the expenses of printing and 
the circulation of votes, handbills, and other papers previous to any such election, 
or for conveying sick, poor, or infirm electors to tne polls. 

It was shown by the evidence that contestee paid to the various 
county committees assessments amounting to $400, and contestant sim- 
ilarly paid $375. Part of the $400 contributed by contestee was shown 
to have been expended in ways which contestant claimed were pro- 
hibited by the statute, namely, " in procuring the attendance of voters 
at the polls" who were neither *'sicjc, poor, or infirm," and in paying 
the expenses of public meetings and speakers. The committee held 
that even if such expenses were prohiT)ited by the statute there was 
nothing to show that contestee haa authorized such an expenditure of 
the money contributed by him, and he could not l)e held responsible 
for the illegal acts of his agents. lieside^, even if such expenses were 
illegal, a legal voter who attended a meeting in a hall paid for by a 
party committee, or who rode to the polls in a carriage provided by a 
party committee, though he was able to walk or pay for his own ride, 
certainly ought not to be deprived of his vote. And there was noth- 
ingto show now many such voters there were. 

The third charge was based on the fact of the erection of a large 
building by Thompson Kingsford during the months preceding the 
election. Large numbers of laborers were employed on this building 
for some months previous to the election and for a month or more 
afterwards, until work was stopped on account of cold weather. A 
number of witnesses testified that they believed or had heard that 
these men were employed for the purpose of inducing them to vote 
the Republican ticket. All the testimony was hearsay, and did not 
even as nearsay attempt to show specific acts of influence exercised upon 

E articular voters. On the other nand, the testimony showed that the 
uilding was erected because of urgent necessity and not for political 
reasons, and many employees who voted for contestant testified that 
no influences were brought to bear to aflfect their votes. 

The charge of direct bribery was confined to two votes and to 
rumors of the expenditure of $1,500 by contestee. So far as the 
rumors were specific they were directly denied by the only persons 
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who could have knowledge of their tmth or falsity. One witness tes- 
tified that he had been paid 50 cents for his vote by a student in the 
law office of contestee. He was intoxicated while testifying, was 
impeached, and contradicted on mateml points by other witnesses. 
Another person was said to have stated since the election that he had 
been paid $1 for his vote by this same student. This, even if true, 
woula not affect the result, as there was nothing to connect contesttn* 
with the transaction. 

The charges of illegal votes were confined to 14 students of Madison 
University. There was no evidence of the illegality of their votes 
except the fact that they were students in the universit}-. The num- 
ber of students voting was much less than in fonner years, and it was 
shown that legal advice was taken by the students and great pains 
taken that no one should vote who was not legally entitled to vote. 
Six of these students were affirmatively shown to be married men and 
old residents of the town of Hamilton, and there was no evidence that 
the others were not legal residents. Thej^ had all been acquitted by 
a United States commissioner of the charge of illegal voting. The 
conunittee refused to reject their votes. 

The committee were unanimous in their decision, and the House 
agreed without division. 

fl Ells. 3(>1-877.J 

(8) O'HaRA Vfi, KiTCHIN. 

Hejectifm oyjrfwnct returns hy county canvasHmg hoard. Testimony 
md tak^^i h) time. Report of committee fm* ccmteHtee, No nctimi Inj tlu' 
Hmise. 

Report by Mr. Field. 

The date on which the notice of contest in this case was served, or 
whether it was served at all, wjis in dispute. Contestee in his answer 
objected that he ought not to be called upon to answer the notice, 
becjiuse *'no lawful or sufficient notice of said contest has been served 
upon him * * * within the time prescribed by law." The answer 
or contestee was served April 29, 1879. As the canvass of the votes 
in part of this district had been involved in complicated legal proceed- 
ings, it was impossible to determine with certainty when the result of 
the election was determined, and, hence, when the thirty days for serv- 
ing notice of contest expired. The first testimony taken bv contestant 
Wius one hundred and nmety-four days after the service of the answer 
of contestee. Contestant alleged an oml agreement for the extension 
of time, but this agreement was denied by contestee, who supported 
his denial ))y a number of affidavits. The committee condenmed the 
practice of extending time hj agreement, and held that in an^' case 
the agreement must be in writmg. There bein^ no wrjtten agreement 
in this case, the committee dechned to determme from the affidavits 
whether or not there was an oral agreement, and excluded all the testi- 
mony as inadmissible. 

But if the testimony were admitted it would not establish contest 
ant's case. Part of it was open to the additional objection of being 
taken without notice. There was only one witness ffom whose testi- 
mony any definite conclusions affecting the election might be drawn, 
and the most that could be inferred from his testimony was that in the 
county (rf Edgecombe precinct returns giving an aggregate majority 
for contestant of 1)25 votes were rejected by the county canvassers, 
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chiefly on the ground that the judges of election were not regularly 
sworn. The cxDmmittee did not agree as to whether such votes ^ould 
be counted or not (see case of 11 eaters v^, Martin), but as in this case 
the numl)er of voters aflfected was less than the majority returned for 
the sitting member, the committee unanimously agi*eed in reporting 
resolutions declaring contestee entitled to his seat. There was no 
ac*tion by the House on this case. 
[1 Ells., 378-383.] 

(9) Ykates vfi. Martin. 

Rt^eithm (if retnrnH. PolU not opetwd in thiw. Elect km oJfrW/'M not 
r/fialfjfed. nffJlot^ mHh dinting Hii<hhi<j tuark, Majm^ity report f(yr 
Cfmtestant; ininonty nqxrrt fur cimte><tee, Cmitrsfant fie4iti*<l. 

Majority report hy Mr. Speer; minority report by Mr. Field. 

A(X'ording to the returns as canvassed b^- the county and State boards 
of canvassers, contestee had a plurality of 51 votes, feach party alleged 
that this canvass did not include all the votes that should have been 
counted for himself, and did include votes which should not have been 
counted for his opponent. 

The vote of Providence Township, which gave a majority of 39 votes 
for contestant, had been rejected by the county canvassers on the 
ground that the returns had been delivered by the registrar instead of 
by one of the judges. The committee unanimously counted the vote 
of this precinct. Contestant insisted that if the vote of this precinct 
was counted, the vote of Salem Township, where he received a majority 
of ^135 votes, and which he alleged had been rejected for the same reason, 
should be counted. The testimony merely showed that the return had 
been reiected *'on account of infoi-mality." The committee held that 
the eviaence was not suflScient to show that the return was not properly 
rejected. The poll was not opened until 12 o'clock, the registrar was 
not regularly appointed, the oflBcers of election were not sworn, and 
onh' about half of the vote of the precinct was polled. 

The vote of South Mills precinct, where contestee had 64 majorit}-, 
was excluded by the committee on the ground that the polls were not 
opened until three hours after the legal time, only a part of the oflScers 
of election oflSciated, and these were not sworn, and onl}' about one-half 
of the registered vote was polled. The vote of Hamilton precinct, 
where contestee also receivea a majority of 64 votes, was also rejectt^d 
on the ground that contestee had for a time acted as registrar, contrary 
to the imperative provisions of the statute. The vote of Vandemere 
precinct was reiected for reasons similar to those of South Mills. 

In Merry Hill precinct 108 votes for contestee were rejected by the 
election officers on the ground that the words ^* Republican ticket" at 
the he^d constituted a "'device.'' The statu t<i of North Carolina pro- 
vided that — 

The ballots shall be on white pai)er, and may tte printed f)r writt<?n, or partly \vritt<m 
and partly printed, and shall be vHhout device. 

The committee held that these votes must be rejected, but said that 
they had ''come to this conclusion with much reluctance." 

Ihe precincts of Goose Nest and Hamilton had been consolidated 
several years before, and all the names of the voters on the Goose Ne.st 
registry list transferred to the Hamilton list. Just before this election 
the precincts had been again separated. The judges of election at Goose 
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Ne8t refused to receive the votes of any voters who did not present a 
certificate that their names had been erased from the Hamilton list 
These certificates had been given to a nmnber of voters the evening 
before election, but were refused on the day of election. Contestee 
claimed that all the votes tendered and refused should be counted for 
him, but the committee held that they could not be counted, and that 
if they could, the evidence was insufficient to show their number. 

Making the deductions and additions above indicated would give 
contestant a majority of 156 votes, and the committee accordingly 
reported resolutions declaring him elected. 

The minority disagreed as to most of the findings. Under the law 
of North Carolina, if any of the judges of election were not present at 
the opening of the polls, it was the duty of the registrar to appoint 
othei-s of the same party. This law necessarily implied delay if suit- 
able persons could not immediately be found, and the delay in opening 
the polls in eac*h of the precincts in issue was in fact due to this cause. 
In no case was the eflfort to hold an election given up, or the impres- 
sion created that there would be no election. It was the duty of the 
voters to wait until the polls could be opened and if there then re- 
mained time enough for all the votes to be cast, the freedom of the 
election was not interfered with. The case of polls closed before the 
legal time was not analogous. If the votes of all the voters who were 
shown by definite proof to have left under the impression that there 
would be no election were counted the result would not be aflfected. 
The fact that some of the officers of election were not swoni or other- 
wise not qualified would not vitiate the election. They were officers 
defacto^ whose acts aflfecting the public were valid. There was no 
alle^tion of fraud or injury resulting from their action. Many of 
the irregularities for which it was sought to reject polls were not men- 
tioned in the notice of contest and ought not to be considered. None 
of these irregularities were sufficient to vitiate the election, and the 
returns should be counted, including that of Salem precinct rejected 
by the county canvassers. 

The names of the voters in Goose Neck precinct should have been 
transferred from the Hamilton registry books without individual appli- 
cation, and there should be counted for contestee the least number 
shown by the proof to have tendered their votes for him. The minor- 
ity left to the House the question whether the 108 ballots with the 
words '' Republican ticket" were properly rejected. If they were not 
included, the majority of contestee, under the findings of the minority, 
would be 267. If they were included, it would be 375. 

The resolutions presented by the majority were adopted by a vote 
of 115 to 103, and Mr. Yeates was sworn in. 

[1 Ells., 384-415.] 

(10) CURTIN Vf<, YOCUM. 

Un register e/1 votes. Majority report to (lecl^xre seat^ 9Hicant; first 
inim^rity rt^)ort fi»r amtestie; second minority rejx/rt doxibtfnl, Coii- 
divsiotiM of first minority rep(rrt adopted hy the Ilouse^ and ctmtestee 
retained thi" Keut, 

Majority report by Mr. Springer; first minority report by Mr. 
Calkins; second minority report by Mr. Field. 

There were three reports in this case: A majority report, by Mr. 
Springer, signed by Messrs. Springer, Manning, Clark, Speer^ Cole- 
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rick, Armfield, Beltzhoover, and Sawyer, holding that the result of 
the election was doubtful under the evidence, and that the seat should 
be declared vacant; a minority report by Mr. Calkins, signed by 
Messrs. Calkins, Keifer, and Weaver, holding that contestee was 
entitled to retain the seat, and a second minority report, signed by 
Messrs. Field, Overton, and Camp, differing from the other reports 
in some conclusions ana expressing doubt as to others, but coming to 
the conclusion that if the case was to be decided on the testimony pre- 
sented, the result reached by the minoritv had more in its favor tnan 
that reached by the majority. The conclusions of the first minority 
report were adopted bv the House, and contestee retained his seat. 

The testimony in this case covered over 4,000 pages (being the 
largest amount of testimony ever taken in a contested-election case in 
the House of Representatives, unless it be the case of Greevy ?w. 
Scull in the Fifty -second Congress, which covered 3,000 pages of much 
finer type) and involved a large number of issues, but the issue on 
which the case turned, and the only one discussed in the reports, was 
the effect on the election of the votes of a large number of unregis- 
tered voters which were alleged to have been received by the judges 
of election without the presentation of the affidavits and vouchers 
required by the Pennsylvania statute to be presented by unregistered 
voters. Tnere were some disputed questions of fact in regard to 
whether it was sufficiently shown that these affidavits were not in fact 
presented by these unregistered voters, and also in re^rd to the 
number of such unregistered voters. The disputed questions of law 
were as to whether the statute in question was mandatory and the 
votes illegal, and also as to the effect they should have on the election 
if they were iUe^l. 

The qualifications of voters, as prescribed by the new constitution 
of Pennsylvania, were all personal qualifications, namely: Age, United 
States citizenship, State residence, election district or precinct resi- 
dence, and payment of taxes; the reouired qualifications in each of 
these respects being specifically defined in the constitution. The only 
provision in regard to registration was: 

All laws regulating the holding of elections by the citizens, or for the registration 
of electors, sfiatll be uniform throughout the State; but no elector shall be deprived 
of the privilege of voting by reason of his name not being registered. 

Acting under this constitution the legislature had enacted a regis- 
tration law, providing for a registration of the (lualified voters to be 
made out by the assessors from the assessment lists, and corrected by 
the same officers sixty days before the election. This list was to be 
furnished to the election officers, "and no man shall be permitted to 
vote at the election on that day whose name is not on saia list, unless 
he shall make proof of his right to vote as hereinafter reouired." The 
proof required was an affidavit by the claimant setting forth the pos- 
session of all the qualifications required by the constitution, and an 
affidavit by another qualified elector of the precinct showing that the 
claimant has been for two months a resident of the precinct. The 
contents of these affidavits were specifically and minutely prescribed 
by the statute. It was further provided that — 

If any election oflBcer shall refuse or n^lect to require such proof of the right of 
suffrage as is prescribed by this law * * * from any person offering to vote, 
whoee name is not on the list of assessed voters, « 

or who might be challenged, he should be guilty of a misdemeanor 
and liable to a fine and imprisonment. 

Digitized by VjOOQIC 



352 DIGEST OF CONTESTED ELECTION CASES. 

The election officers were required by one of their number to return 
all the affidavits of voters, with the poll list, tally sheet, and other 

Kapers, to the office of the prothonotary. The ballots in the ballot 
oxes were to be deposited with the nearest justice of the peace, or 
other custodian appointed by the court. 

The evidence of lack of registration in this case consisted of copies 
of the registry lists, poll lists, and affidavits of voters on file in the 
offices of the protonotaries. Contestant insisted that whenever the 
name of any person was found on the list of persons voting, but was 
not found on the registry list or among the affidavits on file, such per- 
son was proved to have voted without registration and illegally. The 
parties oiffered as to how many feuch names there were, but the com- 
mittee found that after eliminating all names shown to have been 
probably registered under a similar name, all in regard to which the 
possession of the constitutional qualifications was affirmatively shown, 
and all which were shown to have voted for one partj or the other, 
there still remained some 900 votes of persons not registered and not 
shown to be qualified, and in regard to which there was no proof for 
which party they voted. This number was more than ten times as 
great as the certified majority of the sitting member, and three times 
as great as the majority claimed by him after the elimination of such 
ill^al voters under the evidence. 

Tne majority of the committee held that the statute requiring an 
unregistered voter to prove his qualification by a specified affidavit 
was mandatory, and that the votes cast without the presentation of 
sucli affidavits were illegal. 

The evident object of the law-making power of Pennsylvania in the passage of the 
foregoing statute was this: Such had been the looseness theretofore in rei-eiving 
parol evidence as to the right of persons to vote on the day of election and such was 
the difficulty of indictin;^ persons for perjury on such parol evidence that it was 
deemed necessary to provide by law that the proof of an elector's right to vote should 
no longer rest on parol evidence, but that the voter, in onler to establish by compe- 
tent evidence his right to vote, should file a written or printed afiSdavit of Kimself as 
to his qualifications, and also the written or printed affidavit of another qualified 
voter of tlie same election district a*< to his residence in the precinct for two months 
imnieciiately |)receding the election. 

The authorities are uniform to the effect that all statute are mandatory which 
can not be disreganled without ignoring the legislative intent. The will of the l^s- 
lature can not l)e carried out unless this provision of the statute is complied with, 
and to disregard it is to disregard one of the safeguards which the law-making power 
of Pennsylvania deemed necessary for the protection of the ballot 

According to the distinction between mandatory and directory stat- 
utes, as laid down in all the authorities, this statute could not be 
regarded as directory. The question had not been directly passed on 
by the Pennsylvania courts since the adoption of the new constitution, 
but the former decisions of the courts, so far as applicable, sustained 
the decision of the committee. The only apparent exception was in a 
case where the voters had not neglected to register or furnish the 
necessarv evidence of qualification, but where the officers of the law 
had neglected to furnish the election ofB(;ers with a certified copy of 
the registry list. 

The result of all the authorities is that all constitutional provisions in [and] stat- 
utes (lefiuing what the voter h i mulf muHt do, both as to qualifying himself as an 
elector and furnishing the quality and (quantity of evidence thereof which the law 
demands, is mandatory, jurisclictional, and in the nature of conditions precedent, 
while those which merely relate to the conduct of the election officers may or may not 
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be directory according as they may or not appear to affect results, and according as 
they may or may not seem to have been ci^rded by the lawmaking power as essen- 
tial and necessary safeguards against the mischief the statute was intended to prevent. 

Independent of this question of unregistered voters an attempt had 
been made by each party to show illegal votes cast for the other, and 
contestant claimed that an elimination of these votes would elect him 
by 99 majority. Contestee claimed that this elimination would elect 
him by 379 majority. But in view of the 900 unregistered votes the 
committee helci that neither of these claims could be sustained. There 
was no way of eliminating these unregistered votes, and their number 
was so large that the result of the election could not be ascertained 
without eliminating them. It would be unjust to deduct them all from 
either candidate, or from the candidates pro rata, and if only those 
precincts in which they were cast were tnrown out there could be 
no certainty that the result thus shown was the true result of the 
election. The only just course was to remit the matter to the people 
by a new election. The objections that the contestant, by not produc- 
ing the ballots of the voters and by resisting contestee's eflfort to have 
them preserved so that he might produce them, had himself prevented 
it from bein^ shown for whom the illegal voters voted were not well 
taken, for it appeared that contestant had throughout shown an 
extraordinaiT degree of diligence in showing for whom illegal votes 
were cast. The number of votes in question was so large that it was 
impossible for either party, in the time for taking testimony, to show 
for whom all the illegal votes were cast. 

The result being thus left in uncertainty, the majority of the com- 
mittee recommended resolutions declaring the election void and the 
seat vacant until filled by a new election. 

The minority of the committee held that the registration law, in so 
far as it affected the right of a nonregistered voter to vote, if he was 
otherwise qualified, was not mandatory. The words of the constitu- 
tion, ''but no elector shall be deprived of the privilege of voting by 
reason of his name not being registered," forbade such a construction. 

We regard section 10 of the election law of Pennsylvania, mpra^ so far as it requires 
a qualified elector to produce his own affidavit and that of a voter of his election dis- 
trict to his qualifications, directory merely, and in the nature of a law to authorize 
the board of election on the day of election, while it is being held, to correct the 
registry lists, theretofore furnished them by the county commissioners, by adding 
the names of qualified voters thereto who may have been unintentionally omitted. 
The r^istry lists and poll lists will then a^ree. It is the duty of the election officers 
to comply with this law. It is imperative on them, and if they fail they subiect 
themselves to the penalties provided in section 12 of the registry law, but to allow 
a nonr^stered voter to vote without requiring him to comply with the law, if he is 
otherwise qualified, is quite a different question. If he refuses to comply on being 
requested, then it is clearly the duty of the officers to refuse his vote because he 
refuses to obey a reasonable r^^lation prescribed bv the legislature,' and he hurts 
no one but himself; but if he is allowed to vote without being required to file the 
affidavits, and is otherwise qualified, his vote is not an illegal one. The officers of 
election have simpljr Mled to take and preserve the evidence which the law recjuires 
of them, but the failure on their part to take and preserve this evidence does not 
reach the qualification of the voter. Nor do we believe the courts will hold any such 
doctrine, for it would be equivalent to holding the evidence of a fact superior to the 
fact itself. 

The neglect in this case was not, as claimed by the majority, on the 
part of the voters, but on the part of the election officers in neglecting 
to require the affidavits of the voters. 

H. Doc. 510 23 
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Moreovor, the evidence was far from establishing that the voters in 

Question did not in fact present the proper affidavits. The only evi- 
ence was the fact that the affidavits were not on file in the prothono- 
tary's office. But the filing of the affidavits by the return judges was 
only the last of a series of acts required to be performed bv the elec- 
tion officers, and the fact that it had not been perforjaea I'aised no 
presumption that the preceding acts had not been performed. 

And in fact it was snown in regard to a large number of precincts 
that the affidavits had been required of the voters, but had, under a 
mistaken view of the law, been sealed up in the ballot boxes instead of 
being filed in the office of the prothonotar3^ Under the law of Penn- 
sylvania the ballots were to be preserved in the ballot boxes intact 
until the next election, when they, with all other papers in the ballot 
boxes, were to be publicly destroyed by the custodians, unless re- 
(luired to be kept by an order of the court. The *' spring election" 
in this year came on February 18, 1879. This happened also to be the 
last day for taking testimony by contestant. It being discovered that 
the affidavits in many precincts were in the ballot boxes, contestee 
applied to the proper courts for orders restraining the custodians from 
destroying the contents of the boxes. The contestant resisted this 
petition, and in accordance with his contention the courts denied the 
prayer and the contents of the boxes were destroyed. Contestant had 
thus by his own act destroyed the testimony by which it would be pos- 
sible to prove whether the voters in question had complied with the 
law or not, and also to show for whom they had voted, so that if they 
were held to have voted illegally they might be deducted. He thus 
stood " in the position of the spoliator of documentary evidence asking 
to take advantage of his own wrong." 

Conceding, for the sake of the argument, that the votes were illegal, 
the minority held the true rule to be that if it could be shown by the 
use of due diligence for whom the votes were cast they should be 
deducted from the parties respectively; if it could not be shown, and 
the number of votes was small, they snould be disregarded; if it was 
large, the whole poll where they were cast should be thrown out. In 
this case it could have been shown, and that it was not shown was 
due to the action of contestant. If the polls where the votes were 
cast were thrown out it would increase the majority of contestee; also 
if the unregistered votes were deducted pro rata. Contestee could 
not be deprived of his seat by the application of any rule except that 
of giving to contestant the advantage of an uncertainty produced by 
his own acts. The minority accordingly recommended resolutions 
declaring contestee entitled to retain his seat. 

Messrs. Field, Overton, and Camp presented a second minority 
report, disagreeing with the minority in their construction of the 
registration law, but agreeing in the conclusion that contestee ought 
to retain the seat. They held that the provision of the registration 
law for requiring affidavits of unregistered voters was mandatory, but 
that the requirement that these affidavits should be filed in the office 
of the prothonotary was directory. There was no proof that the 
voters in question had voted illegally except a remote inference from 
the fact that no affidavits were on file in the office of the prothonotary. 
This certainly could not be inferred without evidence, and what evi- 
dence there was bearing on the subject tended to show that the affi- 
davits were required or the voters, but were sealed up in the ballot 
boxes. 
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The contestant could easily have proved not only what votes were 
illegal, but for whom they were cast, but he had not only not done 
this, but had resisted the efforts of contestee to preserve the evidence. 

The burden of proof, even if the doctrine of declaring an uncertain election void 
be adopted, is, we think, as stated by the minority, on the contestant to show that 
more ill^^al votes than the returned majority of the sitting member were cast, and 
either that they were cast for the sitting member or that it is impossible to ascertain 
for whom they were cast, and that this mi possibility is an actual impossibility arising 
from the circumstances of the case, and wnich could not have been remedied by the 
use of due diligence, and not an impossibility arising wholly from the absence of 
evidence that could have been taken. The party having the burden can not by his 
own negle<rt create the impossibility. 

On the facts as stated in the reports the election ought not to be 
declared void; no one contended that the contestant ought to be seated, 
and so if the House was to take final action on the reports as made, 
the resolutions presented by the minority should be adopted. 

The House, by a vote of 113 to 75, adopted the resolutions presented 
by the ininorlty^ and c )ntestee retained his sei.t. 

[1 Ells., 416-438.] 

(11) DoNELLY m. Washburn. 

Bribery; nmnhered halloU; ururrgardzed cmmtles; tnfryrnudlti.s. 
MajoriiA/ report for contestant; Ttiinority report for cmUestee, No 
action m/ t/ie House, 

Majority report b}^ Mr. Manning; minority report by Mr. Keifer. 

The report m this case headed '"majority report" is onlv signed by 
five members — Messrs. Manning, Sawyer, Armfield, Beltzhoover, and 
Colerick. The "minority report " is also signed by five members — 
Messrs. Keifer, Overton, Calkins, Camp, and Field. There is no 
report signed by the other five members — Messrs. Springer, Speer, 
Phister, Weaver, and Clark — but it would appear from statements in • 
the reports that part at least of them favored unseating Washburn 
on the ground of bribery, according to the doctrine of the majority 
report, but opposed the seating of Donnelly on the ground that he 
did not receive a majority of the votes. 

Ac<.'ording to the returns, the majority of contestee was 3,013. 
Contestant claimed that part of this majority was due to bribery, and 
that some of the bribery having been traced to the sitting meml)er 
or his agents, he should be unseated. He also asked that the votes of 
certain precincts and counties be thrown out, and that he be given the 
seat by virtue of the majority received by him in the remainder of 
the district. 

Besides the cases of bribery in bulk, it was claimed that twenty-two 
individual cases of bribery were proved, and that attempted bribery 
was shown in thirteen other cases, but the parties either refused the 
bribe or voted for contestant in spite of it. Three of these cases were 
alleged to be traceable to the oflBce of contestee, and presumably to 
have been conmiitted by him or with his knowledge and approval. 
One of these cases was that of a man who wrote to contestee asking 
$60 for his services and support. The letter was not answered by 
contestee, but was forwarded by some one else to a resident of the 
same town with the applicant. This person received $50 from the 
Republican committee, but gave none of it to the writer of the letter, 
as ne did not trust him. 

Digitized by VjOOQIC 



356 DIGEST OF CONTESTED ELECTION CASES. 

In. another case one Shagren wa^ urged by a friend of the sitting 
member to go to his oflBce and see his business manager, who would 
convince him that he ought to vote for Washburn. He did go, but 
was not convinced. Some time later, being out of work, he was urged 
to go to Washburn's office and he would be given a job. He went 
anamet Major Hale, a friend of Washburn, wno offered him $2 per 
day until election to canvass and work for contestee. Major Hale 
went into the back office, and after a conversation with the brother 
of contestee returned and paid Shagren $5. Shagren accepted the $5, 
but did not canvass for contestee nor receive the money he was to be 
paid for doing so. He worked and voted for contestant. 

The third case was of a man who had concluded not to take any 
active part in the election because he had been promised money at 
previous elections which he had not received. He had been a Demo- 
crat, but was favorable to the election of Mr. Washburn. He was 
urged to see the secretary of the Republican couunittee and attempted 
to do so, but could not find him. He was afterwards informed b}^ 
some one that Mr. Washburn would like to see him in his office. 
He went to the office, but did not find Mr. Washburn there. The 
secretary of the Republican committee was there and agreed to pay 
him for his time and expenses if he would go out and electioneer for 
contestee. The next day, in the post-office, he was given $30 and 
told to hire a team and go to work. Soon afterwards he went again 
to the office of the sitting member and asked for more money. The 
secretary of the committee, after going into the next room and talk- 
ing to the sitting member, came back and handed him $20. 

A fourth instance of bribery, involving about 90 votes, was also 
said to have been traced to Mr. Washburn. The voters were wood 
choppers, working in Kittson County, chopping wood by the cord. 
They were allowea to go to the nearest polling place and vote, and 
were paid by the contractors in whose employ thev were a sum equal 
to the amount they would probably have earned in the time lost. 
This sum, amounting to $160 or $170, was repaid to the contractors 
by the paymaster of a milroad of which contestee was the president. 
It was paid by the individual check of the paymaster and not out of 
the funds of the company. 

These four cases of bribery being brought directly home to con- 
testee, were enough to convict him of bribery in any court. He had 
not introduced any testimony to rebut the testimony against him, and 
must thus be held to have admitted his guilt. There were eighteen 
other individual instances of bribery and thirteen of attemptea brib- 
ery, similar to these cases except that there was nothing to show the 
direct personal connection of contestee with them. There were also 
two other precincts where collective bribery was shown. In the three 
precincts, mcluding the one already noticed, 161 votes were cast by 
railroad workmen, presumabl}^ not permanent residents of the pre- 
cincts where they voted. The precincts were in an unsettled country, 
where there were scarcely any houses, and the railroad employees lived 
in box cars. The voting places were box cars or milroad stations. 
The men were all paid tor the time they were absent from work, and 
would not have voted if they had not been paid. Including all these 
men, and the individual voters bribed or attempted to be bribed, a 
total of 804 bribed voters was shown. The true number must have 
been larger, because several persons were shown to have bribed a 
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large number of voters and this 304 only included a few bribed b}^ each 
of these persons. 
The majority of the committee held that — 

It is a clearly established principle of law, both in England and the United States, 
that bribery committed by the sitting member, or **by any agent of the sitting mem- 
ber, with or without the knowledge or direction of his principal, renders the elec- 
tion void." 

But the committee did not rest the case on this principle, but held 
that the evidence showed that contestant had received a majority of 
the legal votes. They reached this result bv deducting the 22 bribed 
votes and by throwing out 7 precincts of Minneapolis and the whole 
'' county of Polk ancf Kittsqn" and Isanti County. Throwing out 
these counties and precincts, and counting the counties of Steams, 
Morrison, and Douglas, not counted by the State canvassers, would 
elect contestant by a majority of 230 votes. 

The counties of Stearns, Morrison, and Douglas had not been 
counted by the State canvassers on the ground that these counties had 
never been oflScially recognized by the legislature as organized. These 
counties gave the sitting member a majority of 508 votes. The com- 
mittee held that they were not legally organized, but as there was no 
charge of fraud or illegal voting, they recognized them as de facto 
organized, and counted the votes. 

As each of the other three issues — the rejection of the seven pre- 
cincts of Minneapolis, of Isanti County, and of the '' counties of Polk 
and Kittson" — involved more votes than the majority found by the 
committee for contestant, any one of them may be considered a deci- 
sive issue, and it will be necessary to examine them fully. 

Seven precincts in Minneapolis were rejected by the committee on 
the ground that the ballots were numbered bj'' the election officers, as 
a part of a system of intimidation practiced by contestee. The con- 
stitution of Minnesota provided that " all elections shall be by ballot." 

At the session of the legislature previous to this election the legisla- 
ture had passed a law providing that in all cities containing over 12,000 
inhabitants the ballots should oe numbered by the election officers to 
correspond with the names on the poll list. The district court of 
Ramsey County, previous to the election, had decided that this law 
was unconstitutional, on the ground that an election ''by ballot" 
implied a secret ballot, and that an election by numbered ballots was 
not an election ' ' by ballot. " This decision was affirmed b}^ the supreme 
court of the State subsequent to the election. A short time before the 
election the officers of election of the various precincts of Minneapolis 
and St. Paul, the only cities affected by the law, held a meeting, and 
after taking legal advice, concluded not to number the ballots. The 
morning or the election, before the polls were opened, the officers in 
these seven precincts reconsidered their deteimination, and agreed to 
number the Wlots. The committee held that — 

If the numbering of the ballots had been the result of an innocent mistake on the 
part of the judges of these seven precincts * * * we should not be in favor of 
casting out the votes of these precincts simply for the reason that the ballots had 
been numbered. 

But the testimony showed that the numbering of the ballots was 
regarded by the workingmen, who were largely suppoiters of contest- 
ant, as a means by which their employers could intimidate them; that 
there was a widespread conspimcy on the part of employers to intimi- 
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date their employees; that " a cloud of bribery surrounds the vote of 
the whole city," and that the oflBcers of election in these precincts, all 
of whom were partisans of contestee, had decided at the last moment, 
knowing these facts, and against their former agreement and the opin- 
ions of their legal advisers, to number the ballots. The testimonv 
showed that one man had refused to vote if his ballot was nimibered, 
and another had stayed away from the polls for this reason, and the 
decrease in the Democratic vote comjmred with the pi*eviou8 election, 
without any corresponding increase in the Republican vote, showed 
that many others had been deterred from voting, and that contestant 
was injured thereby. Under all these circumstances the votes cast at 
these precincts must be rejected. 

The vote of Isanti County was rejected by the committee on the 
ground that the county canvassing board was illegally organized. The 
law required the board to be composed of the county auditor and two 
justices of the peace. The return of Isanti County was signed by the 
auditor, one justice of the peace, and the probate judge. The com- 
mittee neld that the probate judge could not be construed to be a 
de facto officer, because he was not acting by color of title as justice of 
the peace, but as probate judge. The law of Minnesota, to be sure, 
provided that where powers were given to three or more officers they 
might be exercised by a majority, and under this provision, if the 
canvassing board had been legally organized, the auditor and one jus- 
tice might have acted. But in this case the board was never legally 
organized, and hence could have neither majority nor minority. If 
this objection were purely technical, the committee might hesitate to 
reject the return. But contestant in his notice of contest had charged 
that the votes in this county "were not cast or counted for you, or 
returned or canvassed as provided by law." The hona fides of the cast- 
ing of the vote, and the count of the precinct officers, being thus put 
in issue by the pleadings, the burden was on contestee, by introducmg 
the ballots in evidence, to show the true vote. There being no evi- 
dence of the vote except the returns, the vote of the county must be 
rejected. 

There was in the record a certificate of the vote in the ''count}^ of 
Polk and Kittson," giving the vote by precincts. Two of these pre- 
cincts were marked "Kittson County," and there was testimony that 
a third was also in Kittson County. There was no "county of Polk 
and Kittson " in the State of Minnesota, but separate counties. Kittson 
County was unorganized, and not attached to Polk County for any 
purpose. The election in the two precincts of Kittson County was 
illegal because there were no legally established precincts, and because 
the votes were cast by nonresidents, who were bribed. In two of the 
precincts of Polk County more votes were cast than there were legal 
voters in the precincts. There was no evidence to show in which 
county the other precincts were. The proper course for contestee 
would, have been to show by competent evidence which precincts were 
in Polk County, and then by introducing the ballots in evidence prove 
the votes cast in them. This not having been done, and the "fraudu- 
lent vote of Kittson County having been inextricably mixed into 
whatever legal votes were cast in Polk County," the whole vote of 
both counties must be rejected. 

Rejecting these counties and precincts, contestant had a majority of 
280 votes in the remainder of the district, and the committee recom- 
mended resolutions declaring him elecU^d. 
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The minority of the committee disagreed to all the propositions of 
the majority report except as to counting the votes of the unorgan- 
ized counties, not countea by the State canvassers. 

The notice of contest served by contestant consisted of nine para- 
graphs, stating only in general terms his grounds of contest. Most 
of the issues considered by the committee were not specified in the 
notice at all. The testimony, especially that by which it was sought 
to prove bribery, was almost entirely hearsay of the most untrust- 
worthy chai*acter. 

As to the charge of bribery, the minority found that there was — 

evidence tending to show that in this district the friends of the contestant and 
contestee both iwed money to poll the district, and to provide means for getting to 
the polls voters who were remote from the polling places, and who were often with- 
out conveyances of their own in which to travel to the polls on election day. Money 
was undoubtedly spent to pay canvassers before the election, and in some instances 
men were employed at the polls to hold tickets for the respective parties. The dis- 
trict is a very lai^ one in point of population and in extent of territory, and in 
conseauence of this greater effort was required to get out the full vote. Some money 
was also expended to pay speakers to ^o over the district. The committee is not 
prepared to say that such use of money is entirely illegitimate. It is very common, 
if not universal, in all contested elections throughout the United Stat^, for candi- 
dates and their friends to use such means to secure votes. 

But there was no evidence sufficient to show bribery, and especially 
to show that it was committed by contestee. The four easels said to 
have been traced directly to contestee were not made out. The first 
ease was that of a man who wrote to contestee asking for $50, not for 
his vote, but for his services as a canvasser. Contestee did not answer 
the letter; he did not receive the |50, and did not work for contestee. 
As he had made a similar proposition to contestant, and did work for 
him, he may have received money from contestant. 

The second case, that of Shagren, was no stronger. Shagi*en was 
imx)eached by three witnesses. Taking his testimony as true, it only 
showed that a friend of contestee, in his office, but not in his presence, 

Sromised Shagren $2 a day for his services as canvasser, and paid $5 
own, possibly from money given by the brother of contestee. 
Shagren did not work or vote for contestee, and received no more 
money. The third case was that of a man who was paid $50 for his 
time and expenses of himself and team in canvassing for contestee. 
The statement of the majority report that part of this money was paid 
in the presence of contestee was not borne out by the evidence, and if 
it were, the payment was not for the man's vote, and did not constitute 
bribery. The case of the 90 woodchoppers was not bribery, nor was 
it traced to contestee. The woodchoppers were paid by their emplover 
the wages they would have earned if they had not gone to vote. They 
were told to vote as they pleased, and no questions were asked as to 
how they would vote. The money was repaid to the employers by the 
paymaster of a railroad of which contestee was president,"but it was 
not paid out of the funds of the road. Quite possibly it was paid out 
of the campaign fund of the pyirty. This custom of paying laboring 
men for the time lost while going to the polls the committee did not 
approve, but it was very common in all the States, and certainly was 
not bribery. 

The minority discussed in detail all the other cases of bribery 
charged, but found that the evidence relied on in most of the cases 
was entirely hearsay. There was no pretense that the connection of 
contestee with any of them was shown. The most that was shown in 
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any cases was that men had been paid by party committees to canvass, 
drive teams, and hold tickets at the polls, for the whole party ticket; 
some of them were working in the especial interest of candidates for 
local oflSces. 

The minority held that even if bribery were proved it would not be 
cause for vacating the seat unless it affected the result, which was not 
claimed in this case. The English rule arose under the statute law of 
England declaring a person guilty of bribery indi^ihU to office under 
the election at which the onense was committed. Such was not the 
common law, and there was no such statute in this country. If, for 
bril)ery or any other cause, a member was unworthy to sit in the House 
he should be expelled by a two-thirds vote; but such questions did not 
involve the ''election, qualifications, and returns" of members, and 
were not within the jurisdiction of the Committee on Elections. 

Upon the question of numbered ballots, the committee held that the 
statute for numbering them was constitutional in so far as it applied 
to Congressional elections, and that if it were not, ballots honestly and 
freely cast and correctly counted ought not to be rejected because they 
were numbered. The power of the legislature to prescribe the time, 
place, and manner of holding Congressional elections was not derived 
from the State constitution, but from the Constitution of the United 
States. The statute was not contrary to the Federal Constitution nor 
to the laws of Congress, and was consequently valid. The numbering 
of the ballots was required by the constitutions of several States where 
the election was by ballot, and under the precautions of the Minnesota 
law it was not a violation of the secrecy of the ballot. The unbroken 
line of decisions in the House was that even if the ballots were num- 
bered contrary to law the votes ought not to be rejected. It was not 
shown in this case that the numbering was for the purpose of intimi- 
dation. Most of the voters did not even know that the ballots were 
being numbered. Two somewhat eccentric persons were said to have 
refused to vote, but it was doubtful for whom they would have voted. 

The rejection of the vote of the county of Isanti could not be justi- 
fied. The contestant himself had put in evidence the returns of the 
county, and there was not the slightest evidence that they did not cor- 
rectly represent the vote. The canvassing of the returns was required 
to be done by the auditor of the county, assisted by two justices of the 
peace. In this case the certificate of the auditor was attested by two 
persons, one signing himself ''justice of the peace" and the other 
''probate judge." The functions of the county board were purely 
mmisterial, and the only function shown to have been performed by 
the justice of the peace and the probate judge was the attestation of 
the certificate of the auditor. Even if the probate judge could not 
legally act, the certificate of the other two was sufficient, especially 
since the returns had been passed upon and canvassed by the State 
board and there was no charge or evidence that they were not correct. 

The minority were willing that the vote of the two precincts in 
Kittson County should be rejected, as it would not affect the result, 
and the voters were possibly nonresidents. The precincts in Polk 
County where nonresiaents were said to have voted ought not to be 
rejected, as the evidence was very doubtful, especially under the Min- 
nesota law requiring only ten days' residence in the precinct. But cer- 
tainly the whole vote of Polk County ought not to oe rejected because 
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the vote of Kittson County was certified with it. There was a statute 
of Minnesota under which such certification was legal. And in any 
case the certificate was by precincts, and there was no difliculty what 
ever in separating the precincts of the two counties. The vote of Polk 
County was stated in the certificate of the State canvassei*s and also 
in contestant's brief. 

In accordance with the vote of two-thirds of the committee, the 
minority recommended a resolution that contestant was not elected, 
and in accordance with the views of those signing the minority report, 
a further resolution that contestee was elected. 

There was no action by the House in this case. 

[1 Ells., 439-516.] 
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F0BT7-8EVEKTH COKOBE88, 1881-1883. 

Committee mi Elections. 

Mr. Calkins, Indiana, Mr. Jacobs, Jr., New York, 

Hazelton, Wisconsin, Paul, Virginia, 

Wait, Connecticut, Beltzhoover, Pennsylvania, 

Thompson, Iowa, Atherton, Ohio, 

Ranney, Massachusetts, Davis, Missouri, 
Ritchie, Ohio, Jones, Texas, 

Pettibone, Tennessee, Moulton, Illinois, 

Mr. Miller, Pennsylvania. 

Cases. 

1) Paul Strobach vs. Hilary A. Herbert, Alabama. 

2) Algernon A. Mabson vs. William C. Oates, Alabamu. 

3) James Q. Smith vs. Charles M. Shelley, Aluhama. 
A) William M. Lowe vs. Joseph Wheeler, Alabarna. 

5) George Witherspoon vs. Robert H. M. Davidson, Florida. 

6) Horatio Bisbee, ]r., vs. Jesse J. Finley, Florida. 
John C. Cook vs. Marsena E. Cutts, tmoa. 
Alexander Smith vs. E. W. Robertson, Louisiana. 

9) Samuel J. Anderson vs. Thomas B. Reed, Maine. 



10^ George M. Buchanan vs. Van H. Manning, Mississippi. 

11) John K. Lynch 'z;^. James R. Chalmers, JK!m«.<f^j^?/?^. 

12) Gustavus Sessinghaus vs. R. Graham Frost, Missouri. 

13) Robert Smalls vs. George D. Tillman, South Carolina. 

(14) Samuel Lee vs. John S. Richardson, South Carolina. 

(15) Edmund W. M. Mackey vs. M. P. O'Connor, Smith Carolina. 

(16) Carlos J. Stolbrand vs. D. Wyatt Aiken, Sovih Carolina. 

(17) George O. Cannon vs. Allen J. Campbell, Utah Territory. 

(18) John T. Stovell vs. George C. Cabell, Virgiriia. 

(19) S. P. Bay ley vs. John S. Barbour, Virginia. 

(20) John W. Jones vs. Charles M. Shelley, Alabama. 



(1) Strobach vs. Herbert. 

Trreg\darities. Rejxn't fm' coiitestee. Contestee retained the seat. 

Report by Mr. Ranney. 

Contestant presented two briefs, in one of which he claimed to be 
elected by 988 majority and in the other by 463. The committee found 
that in each brief there were clearly untenable claims covering more 
v^otes than the majority claimed, and they therefore decided the case 
against contestant without discussing the other issues. 
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In the first brief the vote of Escanaba County, where contestee had 
a majority of 684, was asked to be rejected, and also 1,190 votes in 
another countv, where contestee's name was spelled Ilehei't on the 
ballots. The latter was merely a mistake of the printer; there was no 
other person of like name a candidate, and the intention of the voters 
was clear. In Escanaba County no official notice was given of the 
election, but this was not necessary where the time of the election was 
fixed by law. No officers of election were regularly appointed, but 
the law permitted the voters present, under such circumstances, to 
select the election officers; this was done and the election was held. 
Disallowing these two claims, contestant was not elected if every other 
claim was allowed. In the second brief also the vote of Escanaba 
County was asked to be rejected. Disallowing this claim alone, on the 
statement of this brief, destroyed the claim of contestant. And there 
were other equally untenable claims, especiallj" some precincts which 
were asked to be rejected on no other ground than that contestant was 
' returned as receiving less than the colored vote and contestee more 
than the white vote, as shown by the census. 

Contestant then asked that the whole election be declared void, 
alleging that the frauds committed at the State election in October 
were repeated at the November election. But the committee found 
no proof that this was so to such an extent as to affect the result. 

The committee unanimously recommended a resolution permitting 
contestant to withdraw his contest without prejudice. The House 
adopted the resolution without division. 

[2 Ells., 5-7.] 

(2) Mabson m. Gates. 

Applieatlfm fnr time to take furtJier testlmmiy. Majority rejxyrt to 
di^/if^ case; minority repitrt to extend time. Vase dismissed. 

Majority' report by Mr. Calkins; minority' report by Mr. Thompson. 

Notice of contest and answer were duly served, but contestant took 
no testimony until al>out a month after the service of answer, when 
he took the testimony of a few witnesses, all on the same day. Some 
time later contestee t<x)k the testimony of a few witnesses in reply. 
This was all the testimony in the record. Contestant presentea an 
affidavit claiming that he had used due diligence to procure his testi- 
mony in time, but could not because all the officers in the district 
competent to take testimony were his political opponents and would 
not take his testimony because they had themselves been elected by 
the same fraudulent methods as contestee. Contestant had succeeded 
in taking the depositions of about 100 witnesses, but the notar^^ had 
refused to forward them. He asked that further time be gi*anted 
him in which to take testimony. The subcommittee to which this 
application was referred reported adversely, on the ground that con- 
testant had not used due diligence, and that his affidavit was defective 
in not stating specifically the facts he expected to prove, or the wit- 
nesses by whom he expected to prove them. Contestant then filed 
another affidavit, avoiding some of these objections, but the committee 
held that this affidavit c^iine too late. 

It would ])e danperoiiH t<> establish a precedent allowing a contentant or contestee, 
after finally subniittinvr their cases, to ascertain from the re|)ort of the conniiittt^e the 
grounds upon which he had Ihxmi overruled, and to then supplement h is iMwUkaUon 
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by a new affidavit, avoidinjj the decision, and thus open up the cBse again. Such a 
practice your committee thmk would lead to interminable delays, and would trans- 
form the committee into mere advisers of the parties. The committee are of opinion 
that parties should be bound by a reasonable rule of dili^nce, and that there should 
be a time fixed beyond which the doors for the reception of ex parte affidavits or 
evidence should be shut. 

As contestant conceded that the evidence taken, including that not 
yet forwarded, would not establish his case, the committee recom- 
mended a resolution permitting contestant to withdraw his papers 
without prejudice. 

A minority of the committee thought that contestant had used due 
diligence, and that the interests of justice required that the case be 
inv estigated. They recommended a resolution providing for the taking 
of additional testimony. 

The House passed the resolution recommended by the majority 
without division. 

[2 Ells., 8-17.] 

(3) Smith vs, Shelley. 

Fraxul; hallot-ho.f stuffing; irregularities, MajcrrUy report tJud am- 
testant elected^ and oil account of his death the seat he declared vacant; 
minor itj; report for cxmtestee. Seat declared vacant. 

Majority report by Mr. Thompson; minority report by Mr. Beltz- 
hoover; second majority report by Mr. Ranney. 

The issues in this case, as in the other cases from this district in 
other Congresses, were chiefly questions of fact in regard to the elec- 
tion at nearly every precinct in the district. Contestant charged that 
throughout the district the election oflBcers were either all Democrats, 
or that the Republican oflicer was too ignorant to detect fraud; that 
in very many precincts, as the result of a conspiracy, the Democmtic 
election officers refused to open polls, in the hope that the Republicans, 
if they held an election at all,, would make informal returns; that in 
many ca^es such informal returns were rejected by the county can- 
vassers; that in many precincts the ballot boxes were stuffed or the 
returns falsely made, and that a correction of all these wrongs would 
show that he and not contestee received a large majority of the votes 
actually cast. 

The committee found instances of all these varieties of fraud proved. 
Where the returns had been rejected for informalities they counted 
the vote as shown by the proof to have been actually cast; where 
ballot l>oxes were stutfed or false returns made they deducted the votes 
returned and added the votes proved to have been cast. It is not 
necessary here te go into an analysis of the evidence in regard to the 
particular precincts. There were two majority reports. According 
to the findings in regard to particular precincts in the report by Mr. 
Thompson (which seems to have been the report of a majority of the 
committee) contestant was shown to have a majority of 2,803 votes. 
According to Mr. Ranney his majority was 3,073. 

Preliminary to a discussion of the evidence in regard to particular 
precincts all the reports discussed the chamcter of the district and the 
geneml features of the case. This district had been made for the 
express purpose of including in it as large a proportion as possible of 
the Republican voters of the State. At the time of its organization 
the counties composing it cast a Republican majority of about 15,000 
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votes. According to the census of 188i), just taken, there were 18,(K)0 
more colored voters than white in the district. The testimony showed 
that from 95 per cent to 97i per cent of the colored voters voted the 
Republican ticket when permitted to do so. At everv previous 
election the district, and each county in it, had given a llepublican 
majority. 

The minority found the evidence insuflBcient to sustain the charges. 
While it was true that the colored votei*s largely predominated, there 
was no evidence except estimates and opinions to show how the votei*s 
were divided politicallv. There had always been a great lack of har- 
mony among tne Repuolicans, and never less than two candidates claim- 
ing to be Republicans. It was natural, under such circumstances, that 
many colorea voters would not care to take part in the election. 

Tne best evidence of the vote cast was the ballots themselves,. and 
where, as in Alabama, they were required by the law to be preserved 
for the express purpose of being used on a contest, no secondary 
evidence should be admitted untU the ballots had been produced or 
their absence accounted for. But if the secondaiy evidence offered 
were admitted, it would not be suflScient in most cases to establish the 
facts claimed, and when it was, it was often impossible to purge the 
result, owing to the lack of testimony showing what votes had been 
included in the canvass. 

The House, bv a vote of 145 to 1 (144 not voting), adopted the reso- 
lution presented by the majority, and contestant having died, the seat 
was declared vacant. 

[2 Ells., 18-61.] 

(4) Lowe vh, Wheeler. 

Fraud; irreguLarittes; vtarkedhdUots; unregistered and ilhyid mtes. 
Majority report fm* cmit^tan t; in Inority report for coritestee, ( \m test- 
ant seated. 

Majority report by Mr. Hazelton; second repoil by Mr. Ranney; 
minority report by Mr. Beltzhoover. 

According to the returns as certified by the secretary of state, con- 
testee had a majority of 43 votes, but it was conceded that if all the 
votes cast for contestant had been counted he would have received a 
large majority. Contestant asked that these votes be counti^d, and also 
that the returns of certain precincts be rejected for fraud, and only 
votes proved aliunde counted. Contestce claimed that all the ballots 
which were rejected were properly rejected, and that many more 
should have been rejected; that very many votes were cast for con- 
testant bv unregistered or otherwise disqualified persons; and that 
fraud haa been committed in some precincts in the interest of con- 
testant. 

The rejected ballots were ballots containing the names of the presi- 
dential electors arranged with the heading "State at large," followed 
by 2 names, and then the heading ''District electors," followed by 8 
names, with the words '''Ist district," ''2d district," etc.. before the 
names. The statute of Alabama provided: 

The ballot most be a plain piece of white paper, without anv figures, marks, 
ruling, characters, or embellishmentfl thereon, * * * on which must l>e written 
or prmted, or partly written and partly printe<l, only the namen of the persons for 
whom the elector intends to vote, and must designate the office for which eacli per- 
son so named is intended by him to he chosen; and any ballot otherwise than 
described is illegal and must be rejected. 
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These ballots were thrown out h}' the election officers on the ground 
that the figui:ps 1st, 2d, etc., were such ^"Jigures'^'^ as were prohibited 
by the law, and rendered the ballots illegal. This point was substan- 
tially abandoned by contestee, and was overruled Dy the committee. 
If any such literal construction of the statute was to be followed it 
would be impossible to print or write a legal ballot, for '* marks" or 
'"characters," in the literal sense,- must be used in all writing and 
printing. Contestee, however, objected to the ballots on the addi- 
tional grounds that the heading ** District electors" designated an 
office unknown to the laws of Alabama, and that the words ^*'lst 
district," ''2d district," etc., were in violation of the provision that 
the ballots should contain only the names of the candidates and the 
offices to which they were to be chosen. These objections were not 
mentioned in the majority report, but were answered by Mr. Ranney 
in his "views" separately submitted. The custom in Alabama, 
as in other States, had always been to select electoi's from each of 
the districts, and two from the State at large, and there could be no 
wrong in designating the districts on the ballot. The words " District 
electoi*s" might not be a technically correct designation of the officei*s 
to be elected, but it expressed the intention of the voters. Whatever 
the effect of the incorrect designation might be on the votes for Presi- 
dential electors, it was certainly not such extm printing on the ballots 
as was prohibited by the statute, and the whole ballot could not be 
thrown out. 

In addition to these votes there were three precincts where fraud 
was proved. In each of them all the officers were partisans of con- 
testee. The evidence of ticket distributors and others was introduced, 
tending to show that very many more votes were cast for contestant 
than were returned for him, and then the individual votera were called 
and testified to their votes. There were also other indications of fraud, 
and the committee therefore rejected the returns, and counted for con- 
testant the votes proved by the testimony of the voters to have been 
cast for him. This would give contestant a majority of 193 votes, 
indej^endent of the 6 )1 rejected ballots. Contestee sought to establish 
a maiority for himself by having a large number of votes rejected. He 
tisked that all the ballots similar to the rejected ballots above described, 
to the number of some 3,000, be rejected. This was overiiiled on the 
same grounds as those given for counting the rejected ballots. He 
also attacked many votes on the ground of nonresidence, minority, 
conviction of crime, etc., but the committee found the proof insufficient 
to sustain the charges. On the question of nonregistration the com- 
mittee held that registration was not a necessar\^ prerequisite for voting 
in Alabama, and that the testimony by which contestee sought to estab- 
lish nonregistration was in most cases insufficient to establish the fact. 
The constitution of Alabama contained this provision: 

The general a«seiubly may, whun necessary, provide by law for the rejristration of 
electors throughout the State, or in any incorporated city or town thereof, and when 
it is so prorhU'd no j)erson shall vote at any election unless he shall have registered as 
required by law. 

The majority of the committee held that the words ''when it is so 
provided"" meant that when the legislature should provide that a non- 
registered person should not vote, he should not vote. There was no 
such provision in the registry law. The minority held that the words 
referred to " registration," and that the meaning was that when the 
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legislature should have provided for registration, no person should 
vote who was not registered. 

The committee, under the findings above outlined, found that con- 
testant had a majority of 847 votes and recommended that he be seated. 

Mr. Ranney, who agreed to the conclusions of the majority, sub- 
mitted a separate report. He agreed with the majority on the 
question of rejected votes and, as above noted, argued the question 
somewhat more fully than the majority. On the question of registra- 
tion, while the matter was not free from doubt, he was inclined to 
agree with the minority that registration was a necessary prerequisite 
for voting. But there was no satisfactory evidence that any voters 
voted who were not registered. The evidence consisted of certified 
copies of the poll lists and what purported to be copies of registr}^ 
lists on file with the probate judges. Witnesses were examined who 
had compared the lists, and filed lists of names which they said were 
found on the poll lists and not on the registry lists. These witnesses 
testified very recklessly and an examination of the lists showed that 
very many of the persons they claimed not to have found were regis- 
tered, but the names were spelled in a slightly different way. The 
copies of the registrj^ lists m evidence, however, were very imper- 
fect. It was onl^'^ necessary to be registered once, and nonregistra- 
tion could only be shown by copies of all the lists made since 1875, 
including the lists made by the registrar on the day of election at the 
polls. The copies presented were not certified to include all these 
lists and in many cases it was evident they did not. Re-registration 
was not imperative when a voter moved from one precinct to another, 
so that even if the voters were not registered at the poll where they 
voted they might be legal voters. Some of the lists had been lost, 
all of them were on loose sheets of paper, instead of a hookas required 
by law, and many of them were lackmg in proper headings. All of 
the copies in evidence lacked the required certification of the election 
oflicers and, as above mentioned, they were very imperfectly certified 
by the probate judges. 

Mr. Kanney therefore agreed in the conclusion that contestant was 
elected. 

The minority held that contestee was elected by a large majority. 
They disagreed with the majority in their findings in regard to many 
of the minor issues, and pointeci out at very great length the incon- 
sistencies and inaccuracies of the majority report. There were 3,028 
ballots cast for contestant which ought to be rejected because of the 
illegal designation of electors as ^'district electors," and because of the 
words '* First district," '*' Second district," etc., which were additional 
to the names of the persons voted for and the oflices to which they 
were to be chosen. The law of Alabama expressly required the electors 
to be elected by general ticket, so that there was no such officer as a 
'* district elector" either in strict law or in fact. The law of Alabama 
was unique in requiring ballots to contain nothing but the names of the 
candidates and offices, and in requiring all ballots differently printed to 
be rejected, and the words "First district," etc., were therefore fatal 
to the ballot in Alabama, though in no other State. There were 1,294 
of these ballots which were illegal for the further reason that the 
name of contestant was printed on them in very large bold type, which 
could be easily read through the back of the ticket. This was a dis- 
tinguishing mark within the meaning of the law, and it appeared that 
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it was in fai*t used an such for the purpose of intimidating voters and 
depriving them of a secret ballot. All of these ballots should be 
rejected and also the ballots of all the unregistered voters. It was 
proved that at least 1,000 of the unregistered voters voted for con- 
testant. These should first be deducted from his votes, and then the 
remainder deducted from the candidates pro rata^ according to the 
rule laid down by McCrary. 

The proof of fraud in regard to the three precincts where fraud 
was charged to have been committed in the interest of contestee was 
wholly insufficient, and most of the evidence was inadmissible because 
not certified by the magistrate and not reduced to writing in his pres- 
ence. There were two precincts where fraud was plainly shown to 
have been committed in the interest of contestant, and the minority 
rejected these precincts. There were also the votes of nonresidents, 
mmors, convicts, etc., to be rejected. Rejecting all these votes con- 
testee had a majority of 2,841 votes, and the minority recommended 
that he retain the seat. 

The House, by a vote of 148 to 3 (140 not voting), adopted the reso- 
lutions presented by the majority, and contestant was seated. 

[2 Ells., 61-163.]* 

(5) WiTHERSPOON V8. DaVIDSON. 

Case cUfiinissed for want of prosecution. 

Report by Mr. Ranney. 

There was no notice of contest, answer, or testimony before the 
committee in a regular way. Contestant made affidavit that he had 
employed an attorney to conduct the contest, but that the attorney 
had betrayed his trust, and refused to deliver to contestant or to the 
committee the notice of contest or the answer. He further alleged 
that he had not taken testimony because of a condition of intimidation 
in the district which rendered it unsafe for witnesses to testify. Con- 
testee denied all these charges and furnished the committee with 
copies of the notice of conte^st and answer. The notice was too vague 
to l>e good, but there was a '' replication" which was more specific. 

The committee were of the opinion that the failure of contestant to 
prosecute his case was due to the causes alleged, but could see no way 
of investigating the case further unless the House chose to institute an 
independent investigation. 

Contestant was permitted to withdraw his papers without prejudice. 

[2 Ells., 163-171.] 

(6) BisBEE vs. Fin LEY. 

Frnxid; halh^t-hox stnf^ng j illegal votes; irregularities. Majority 
report fn* c<mieMant ; viimyrity report for contestee. Contestant seated. 

Majority report by Mr. Ranney; minority report by Mr. Beltzhoover. 

According to the returns as certified to the secretary of state, con- 
testee received a majority of 1,152 votes. Contestant sought to over- 
come this majority by having counted for himself votes which were 
offered for him by legal voters and illegally rejected; by having 
deducted from contestee the votes of a numk^r of foreign-born electors 
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who did not present their naturalization jwipers when they voted, and 
by having the votes of a number of precincts rejected for fraud and 
only the votes proved aliunde counted, or, where it was possible, 
correcting the returns. 

The committee added to the vote of coiitestant the votes illegally 
rejected, and deducted from contestee the votes of foreign-bom per- 
sons received without the presentation of naturalization papers. On 
this point the committee said: 

It is a fundamental principle aa firmly established as any rule of law that votes 
must be cast as the law directs, and if the law requires the voter to produce certain 
specified evidence of that right before he can cast his vote, and he fails to produce 
that evidence, such vote, if cast, is illegal and void. * * * The principle must 
likewise be maintained that the production of this evidence at the trial will not 
change the legal status of the voter and thus make these votes in Question legal 
votes. Such a decision would be at variance with the well-establishea principle of 
law which forbids the making of an act valid at a subsequent period which at the 
time of its commission was void because prohibited by law. * * * The principle 
is self-evident. Voting is a single aH commanded to be performed within a particular 
time, on a particular dav, and in conformity with law; there can not, therefore, be 
a valid performance of tne reqmrements of the law at a period subsequent to the day 
on whi(;h alone the law commanded the act to be performed. The question at issue 
is not whether such evidence as required by law to establish their right to vote could 
have been furnished, but whether such evidence was furnished. If they did not pro- 
duce it, the supreme law prohibited their voting, and an act prohibited by law can 
not be valid. 

In Alachua County the returns of three precincts were shown to be 
fraudulent. In each of these precincts there were irregularities and 
violations of the law, in one case sufficient of themselves to cast strong 
suspicion on the returns. In each precinct, also, very many more voters 
testified that they voted for contestant than were returned for him. 
The committee rejected the returns and counted the votes proved 
aliunde. 

In Madison County contestant charged that the ballot boxes were 
systematically stuffed, thereby creating an excess of ballots in the 
boxes. This excess was drawn out, under the Florida law, before the 
votes were counted, and as the Republican and Democratic tickets 
could easily l)e distinguished by the touch, substantially all the ballots 
drawn out were Republican ballots, while the ballots fraudulently 

S>laced in the boxes were Democratic ballots. Contestant proved these 
acts, and also the number of votes drawn out in each poll. He also 
attempted to call the individual voters as witnesses to prove his own 
vote, but on the first day he began taking this soil of testimony a riot 
was started by the friends of contestee, and one voter was killed. The 
officer before whom the testimony was being taken and the attorneys 
for contestant were compelled to flee for their lives, and though 
contestant made several attempts to get the testimony taken, the con- 
dition of affairs was such that it was impossible. Under these cir- 
cumstances the committee did not reject the returns, but corrected 
them as well as possible. Deducting from contestee the excessive bal- 
lots evidently stuffed into the boxes for him, and adding to contestant 
the ballots of which he was deprived in drawing out the ballots, the 
majority of contestant in the county was increased from 108 to 436. 

Under the laws of Florida no person " not duly registered according 
to law " had a right to vote. In Brevard County there was no legal 
registration. In some of the precincts there was nothing purporting 
to be a registry, and in other precincts there were only certain irregular 

H. Doc. 510 24 
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lists on loose sheets of paper instead of in a "well-bound book," as 
required by law. The committee rejected the whole vote of this 
county. 

A return in Hamilton County was rejected because the supporters 
of eontestee furnished the colored voters with drink, and then forced 
them while intoxicated to vote for eontestee; because of rioting at the 
polls which the United States marshal could not stop, and bemuse of 
the fraudulent reception of known illegal votes by the election officers. 
A return in Orange County was rejected because not signed. Charges 
of fraud were made against certain other precincts, but the committee 
found the evidence inconclusive. Counting the votes according to the 
findings above indicated contestant had a majority of 646 votes. 

A portion of the testimony of contestant was taken after the expira- 
tion of the first forty days, atod some that was taken during the ten 
days allowed for rebuttal was claimed not to be rebuttal testimony. 
The committee found that contestant had begun taking certain testi- 
mony a reasonable time before the expiration of his time, but had been 
prevented from finishing it by long cross-examinations on the part of 
eontestee, evidently maoe for the purpose of delay. After the fortj 
days had expired contestant continued to take the testimony until it 
was finished. Contestee could have cross-examined it, he had ample 
opportunity to contradict it, and the taking of his own testimony was 
not interfered with because he did not commence taking testimonv 
until some time after contestant had ceased. The committee consid- 
ered all this testimony. 

The minority reported for contestee. The irregularities at the 
three polls complained of in Alachua County were not sufficient to 
vitiate the returns or show fraud, and the testimony of the individual 
voters was unsatisfactory on account of their ignorance. They did 
not know for whom thev had voted, and if they did they might not be 
willing to testify that they had not voted their regular jwirty ticket 
The weight of the evidence showed that there was a registration in 
Brevard County, and that the lists were delivered to the election offi- 
cers in all the polls but one. There was not sufficient evidence to 
justify counting the 122 votes alleged to have been illegally rejected 
in Marion County. 

It is very plain that, having been rejected, under the law they can not be counted 
unless each voter has adduced in the contest the same proof in every reepect which 
would have entitled him to vote at the polls on the day of election. 

This had not been done. The charges made against Nassau and 
Bradford counties were different from those included in the notice of 
contest, and could not be considered. In Orange County there appeared 
to have been no notices to take testimony served on contestee, and the 
testimonv could not therefore be considered. In Madison County the 
charge that two precincts had been unlawfully rejected by the can- 
vassers could not be considered, because not made in the notice of con- 
test. The strange proposition of contestant to ''correct" the alleged 
fraudulent returns of this county could not be seriously considered. 
If the returns were fraudulent, they were not evidence of anything, 
and must be rejected, which would increase the majority of contestee; 
if they were not fraudulent, they should be counted as made. The 
foreign-born voters who did not produce their naturalization certifi- 
cates at the polls must be presumed to have been, nevertheless, legal 
voters, and under the rule adopted by the House in the case of Curtin 
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V8. Yocum these votes could not be rejected without proof of actual 
disqualification. All the testimony taken by contestant during the 
contestee's time, or taken in rebuttal in counties where contestee had 
taken no testimony and where there wa.s consequently nothing to 
rebut, ought to be rejected; but the minority had examined most of it 
and found that if considered it would not alter the result. 

The minority found that, conceding to contestant everj'thing that in 
any possible view of the case could be claimed for him, contestee had 
still a majority of at least 316 votes, and they recommended that he 
retain the seat. 

The House, by a vote of 141 to 9 (141 not voting), adopted the reso- 
lutions presented by the majority, and Mr. Bisbee was sworn in. 

[2 ElUs, 172-243. J 

(7) Cook vs. Cutts. 

Uhgal vote^H, Majority report for contestant; minority report for 
contestee. Contestant seated. 

Majority report by Mr. Beltzhoover; first minority report by Mr. 
Thompson; second minority report by Mr. Ranney. 

According to the returns as canvassed contestee had a majority of 
101 votes, but there were two precincts rejected by a county canvass- 
ing board which should have been counted. This would reduce the 
majority of contestee to 9 votes. 

Each party charged a number of miscellaneous illegal votes, and the 
reports contain detailed discussions of the evidence in regard to them, 
but the princijMil issue, and the one on which the c^se turned, was the 
charge tnat 23 illegal votes were cast for contestee by colored laborers 
in the Muchikinock coal mines who had not been in the State six 
months. It appears that these coal mines had been newly opened, and 
that large numbers of negro laborers had been imported from Virginia 
to work them. These laborers came in several parties, the first com- 
ing in March and the last in October, 1880. Tne chief controversy 
was in regard to the date of the arrival of the third party, known as 
the ^'May party." Contestant claimed that it arrived May 15, con- 
testee that it arrived May 1. If the date was later than May 1, those 
who came in it would not have acquired the six months residence nec- 
essary to give them the right to vote. From the evidence of the man 
who went to Virginia after these laborers, corroborated by the dates 
of letters written by him, and the testimony of railway officials, the 
committee found it to be conclusively shown that this party arrived 
May 15. There were several men who were shown b}^ the poll books 
to nave voted, and who must have come with the May party. Major 
Shumate, the man who brought them from Virginia, testified to this 
fact, and on the coal mine roster or pay roll the names of these men 
appeared for the first time in the accounts for the month of May. A 
number of others, making, with those of the May party, 23 in all, were 
shown to have come with parties later than the Mav party. An 
attempt was made to prove for whom these voters votecf by their own 
testimony, but most oi them could not be found (the coal mines having 
closed) ana those who were found refused to testify on this point. But 
it was shown by circumstantial evidence that they were Republicans. 
They were brought to the polls in wagons furnished and driven by 
Republicans; they were shouting for contestee; they were given Repub- 
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lican tickets by Republicans, and went immediately to the polls and 
voted. The committee therefore deducted all their votes from con- 
testee, which gave contestant a majority. This majority would be 
increased by the decision of the other questions in the case, and the 
committee therefore recommended resolutions declaring contestant 
entitled to the seat. 

A minority of the committee reported for contestee. The evidence 
of Major Shumate was very unsatisfactory. He was impeached by a 
large number of witnesses, and his testimony was based on his memory 
alone. His cross-examination showed that he did not have a remark- 
able memory, and yet no one could have truthfully testified to remem- 
bering so many facts in regard to so many different persons, with 
whom he had no intimate acquaintance, without a most phenomenal 
memory. The roster of the coal company was so kept as not to be 
satisfactory evidence. It contained no dates, and Shumate himself 
testified that he could use it only '*by association." Instances were 
shown in which the names of persons who came with the earlier par- 
ties appeared in the book after those of pei*sons who came with the 
later parties. 

It was probable from all the testimon}^ that a party came on May 
15, but a number of persons, said to have come with the May paity, 
testified positively that they came on May 1, fixing the date in each 
case by some circumstance of known date, and they were corroborated 
by a number of disinterested witnesses. There were also other cir- 
cumstances creating a direct conflict of testimony which could only be 
reconciled by the assumption that there were two Ma}' parties, one of 
which came on May 1. But all the voters objected to as belonging to 
the May party might be held to have voted illegally and their votes 
be deducted from contestee (though the evidence that they voted for 
him was far from satisfactory) without overcoming his majority. The 
only evidence in regard to the remainder of the twenty-three, who were 
claimed to have come after May 15, was the uncorroborated testimony 
of Shumate, and this, for the reasons indicated above, was insuflicient. 

The minority held that the majority of contestee would be increased 
by the deduction of the miscellaneous illegal votes not included in the 
above class, and recommended resolutions declaring contestee elected. 

Mr. Ranney agreed with the minority and discussed the same points 
somewhat more elaborately. His arguments, so far as necessary, are 
included in the above account. 

The House, by a vote of 154 to 81, adopted the resolutions presented 
by the majority and contestant was sworn in. 

[2 Ells., 243-283.] 

(8) Smith vs, Robertson. 
Cfif^e dismissed. 

This case was dismissed because of the failure of contestant to take 
testimonv and prosecute his case accoixling to law. 
[2 Ells., 284.] 

(9) Anderson rs. Reed. 

Bribery/ illegal votes. Report for contestee; contestee retained the 
seat. 

Report by Mr. Hazelton. 

Contestee had a majority of 123 votes. There was evidence that 
one man was bribed to vote the Republican ticket, and some evidence 
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t^^nding" to show that six others were bribed, but '' no suggestion or 
intimation is made of any complieity, or even knowledge, on the part 
of the sitting member." Votes were alleged to have been received 
for contestee which should have been rejected and rejected for contest- 
ant which should have been received, but the evidence in regard to 
these was conflicting. Each of these cases had been passed on by the 
selectmen of the towns, who had much better opportunity than the 
committee to know all the facts, and the committee did not feel 
authorized to reverse their decision upon merely conflicting testimony. 
There was also some testimony in regard to vague rumors that " men 
would lose their jobs" if they did not vote as their superiors wished, 
but the committee found that such reports "hardly constitute such an 
overthrow of men's wills and determinations as can be taken notice of 
by the law." 

The committee unanimously reported in favor of contestee, and the 
House agreed without division. 

[2 Ells., 284-286.] 

(10) Buchanan vs. Manning. 

Frwud; intimidation; illegal rejection of votes; conspiracy. 
Majority report for contestee; minority report to vacdte seat. Con- 
testee retained the seat. 

Majority report by Mr. Calkins; minority report by Mr. Thompson. 

According to the returns contestee had a plurality of 5,259 votes. 
Contestant charged a general conspiracy to carry the election by fraud, 
and that, as a result of this conspiracy, the Republican party was 
refused representation on election and canvassing boards, or illiterate 
Republicans were appointed in pretended compliance with the law; 
polling places were removed to remote and inaccessible places without 
notice; qualified voters were refused registration, or, being registered, 
were refused the right to vote; United States supervisors were 
excluded from the polls; ballot boxes were stuffed, and voters were 
intimidated by threats and violence. All these allegations were very 
vaguely and generally made in the notice of contest, there being no 
specification of the particular precincts where the frauds occurred, of 
the number of votes affected, or the persons by whom the frauds were 
Committed, or an}^ allegation that the result of the whole election was 
changed by these frauds. The committee found that all the allega- 
tions were clearly insufficient under the law. 

We prefer, however, not to rest our decision of this case upon the suflSciency of 
the pleatiings, for if the testimony taken in the case develops the fact that the sit- 
ting member was not elected, it would be our dut^ to so report, although the con- 
testant might not be entitled to his seat, having failed to comply with the law with 
respect to the sufficiency of his notice. 

The committee gave an abstract of the testimony of the United States 
supervisors in the various precincts, showing instances of all the 
classes of wrong complained of. These supervisors, from their posi- 
tions, must have known and been able to testify to all the frauds 
committed. Whenever it appeared that the supervisors were excluded 
from the polls or the count, or that the ballot box was stuffed, or 
violence and intimidation resorted to to control the election, the com- 
mittee rejected the polls. Eight boxes were thus rejected, making a 
net reduction of about 500 votes in the majority of contestee. It was 
charged that these frauds were parts of a general conspiracy, but the 
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committee found the evidence too vague and inferential to establish 
this fact. 

Your committee have not hesitated to recommend to the House the throwing out 
of all the boxes where frauds, intimidation, or ballot-box stuffing have been proven, 
but it would be unsafe to assume from the testimony in this case that other frauds 
had been committed by the election officers, not specifically shown or proven in any 
tangible or definite manner. 

It was evident that contestant had been deprived of votes by the 
arbitrary refusal of registrar to qualified voters and by the unauthorized 
changes of polling places just before the election, but there was no 
specific evidence on which deductions could be made. The appoint- 
ment of illiterate persons to represent contestant's party was strongly 
condemned, and if it were not for the counteracting effect of the United 
States supervisors law the committee would have been inclined to 
apply some corrective. The refusal of representation on the various 
boards to contestant's party might be a fact forming a link in a chain 
of evidence to show conspiracy, but the evidence in this case did not 
establish such a conspiracy. 

The majority (Messrs. Calkins, Hazelton, Wait, Miller, Beltzhoover, 
Alberton, Moulton, and Davis) finding that contestee's returned 
majority was not overcome by the evidence, recommended that ''con- 
testant have leave to withdraw his papers without prejudice." 

A minority favored declaring the election void. (The minority 
report was signed by the remaining 7 members of the committee, 
mien the case was voted on in the committee a majority of the mem- 
bers present voted for the resolution to declare the seat vacant, but 
a majority of the whole committee signed the report for contestee.) 

The conclusions of the minority were largely based on the proof of 
conspiracy. It was shown by the census that there was a majority of 
some 2,600 colored voters in the district. At this election the colored 
voters were pi-acticall}" solid for contestant, while the white voters 
were divided between contestee and the Greenback candidate. The 
party of contestee was in a niinority in the district of some 5,000 
or 6,000 votes. The fact that under such circumstances contestee was 
returned as receiving a majority of 5,259 votes "at once throws suspi- 
cion on the fairness of the count, and when the whole of the election 
machinery was in the hands of contestee's friends the burden of show- 
ing the faimess of the count should be upon him when a reasonable 
doubt of fairness has been established by the proof." 

On the evidence in this case the minority found the following indi- 
cations of fraudulent conspiracy: 

(1) The action of the governor and State board; their refusal to allow the opposi- 
tion party to name any of the election commissioners; (2) the same action on the 
part of the county commipsioners in appointing the precinct inspectors; (3) the 
appointment of corrupt and illiterate officers; (4) the systematic adjournments of 
the election witliout sufficient cause; (5) the premature closing of the registration 
books and refusal to register Republican voters, the erasing of names of Republican 
voters already registered, and the forgery of poll books; (6) the failure to openly 
count the vote at the closing of the polls; (7) the changing of polling places; (8) 
the abandonment of ballot boxes during adjournment, and of their carrying off to 
private houses during adjournment; the interference with and exclusion of United 
States supervisors; (9) the fact that these practices were in counties having laiige. 
Republican majorities are conclusive evidence of a conspiracy to defraud. 

The specific proof of fraud or suspicious circumstances in the con- 
duct or appointment of election officers required the rejection of 
the votes of thirty -four precincts, casting an aggregate vote of 11,715, 
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and there were strong reasons for the rejection of many other precincts 
and one whole county. This was suflScient to set aside the election; 
and — 

there being a conspiracy to defraud, there being proof of fraud at a number of 
precincts, and the illiterate inspectors leaving the door open to unlimited fraud, 
and there being no proof by contestee of good faith in the election, it must be set 
aside. 

The minority therefore recommended resolutions declaring neither 
party elected. 

The House agreed without division to the resolution presented by 
the majority, and contestee retained the seat. 

[2 EUs., 287-338.] 

(11) Lynch vs. Chalmers. 

Frcmd^ irregvlaTities^ distmguishing marks. Majority report for 
contestant; minority report for contestee. Contestant seated^ 

Majority report by Mr. Calkins; minority report by Mr. Atherton. 

Contestant received a majority of the votes cast, but contestee 
received a majority according to the returns of the county commis- 
sioners. This difference was brought about by the action of the county 
commissioners in throwing out a large number of precincts for .various 
irregularities and a large number of ballots cast m other precincts on 
the ground that thev were marked in violation of the statute. Con- 
testant asked that all these votes be restored to him, and also attacked 
a number of precincts for fraud. The committee found fraud in one 
precinct where its existence does not seem to have been seriously 
denied, but otherwise the case was decided without reference to the 
charges of fraud. 

There had been some preliminary proceedings in the courts of Mis- 
sissippi affecting this case. The district attorney of Tunica County 
applied to the circuit court of that county for a writ of mandamus to 
compel the election commissioners to reassemble and reject 506 ballots 
which had been counted for contestant, and which were claimed to 
have contained illegal distinguishing marks. The marks complained 
of on these ballots, and all the other ballots in question in this case, 
were printer's dashes (made thus: — r- o , or thus: ), separa- 
ting the names of the candidates for President and Vice-President 
from those of the candidates for Presidential electors, and these from 
the name of the candidate for Congress. The supreme court of the 
State, on appeal from the circuit court, refused to grant the writ of 
mxmdamys^ on the ground that the election commissioners were func- 
tus officio and could not be compelled to reassemble, but also decided 
that the election commissioners had authority to reject illegal ballots, 
and that the ballots in question were illegal. If this should be taken 
as a decision of the question binding on Congress it would be decisive 
of the case in favor of contestee, as a majority could not be shown 
for contestant without counting these ballots. It was strongly con- 
tended that a decision of the supreme court of a State, construing a 
State statute, was binding on Congress, but the committee held that 
this was too broad an assertion. The committee discussed this ques- 
tion as follows: 

" It is true that where a decision or line of decisions has been made by the judici- 
ary of the States, and those decisions have become a * rule of property,' the Federal 
judiciary will follow them. Not to do so would continually place titles to property 
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in jeopardy, and disturb all business transactions. * * * There is still another 
reason why Congress should not be bound by the decisions of State tribunals with 
regard to election laws, unless such decisions are founded upon sound principles, and 
comport with reason and justice, which does not apply to the Federal judiciary, and 
it is this: Every State election law is by the Constitution made a Federal law where 
Congress has failed to enact laws on the subject, and is adopted by Congress for the 
purpose of the election of its own members. To say that Congress shall be absolutely 
bound by State adjudications on the subject of the election of its own members is 
subversive of the constitutional provision that each House shall be the jud|?e of the 
election, qualifications, and returns of its own members, and is likewise inimical to 
the soundest principles of national unity. We can not safely say that it is simply the 
duty of this House to register the decrees of State officials relative to the election of 
its own members. The foundation of this contention is that if the Congress of the 
United States fails to enact election laws, and makes use of State laws for its pur- 
poses, it adopts not only the laws thus enacted but the judicial construction of them 
by the State courts as well. We do not agree that this is the rule except as it may 
apply to a * positive statute of the State, and the construction thereof, adopted by 
the local triounals, and to rights and titles to things having a permanent locality, 
such as the rights and titles to real estate, and other matters immovable and intii- 
territorial in their nature and character.' (Swiftr«. Tyson, 16 Peters, 1-18.) As to 
matters not local in their nature, the Supreme Court of the United States has uni- 
formly held that the decisions of the State courts were not binding upon it. 

Election law^s are, or may become, vital to the existence and stability of the House 
of Representatives, and to hold it must shut itself up in the narrow limits of investi- 
gating solely the question as to whether an election haa been conducted according to 
State laws as interpreted bv its own judiciary would be to yield at lea^t a part of Uiat 
prerogative conferred by the Constitution exclusively on the House itself. 

It may be stated generally that the House of Representatives will, a.s a general rule, 
follow the interpretation given to a State law regulating a Congressional election by 
the supreme court of a State, where decisions have been continued and uniform in 
such a way and for such time as to be-come the fixed and settled law of a State. The 
processes of determining the election and all questions relating to the honesty and 
bona fides of ascertaining who receive*! the highest number of legal votes must of 
necessity forever reside exclusively in the House. 

Where decisions have been made for a sufficient length of time by State tribunals 
construing election laws so that it may be presumed that the people of the State knew 
what such interpretations were would furnish another good reason why Congress 
should adopt them in ('ongressional election cases. But this reason would' be of little 
weight when the election had been held in good faith before such judicial construc- 
tion had been made, and where there was a conflict of opinion respecting the true 
interpretation of a statute for the first time on trial. * * * 

It need, however, hardly be added that a line of carefully considered cases in the 
States, in which such courts have undoubted jurisdiction, so far as they would apply 
in principle, would go a long way toward settling a disputed point of construction in 
any State election law. In fact, it may be said that it woula probably be the duty 
of Congress to follow the settled doctrine thus established. 

Still another reason why the House should feel free'to disregard this 
decision was that on the points at issue before the House it was, strictly 
speaking, a mere ohitej' dictum. These points were not necessarily 
involved in the decision of the case, and the court expressly disclaimecl 
jurisdiction of them. The whole case could have been decided upon 
the ground that the election commissioners were functus officio^ and 
the decision was in fact controlled by this point. The other points 
were decided at the request of the Attorney-General, and because he 
stated that they were of public importance. 

In this case the conunittee felt compelled to disagree with the court. 
The marks alleged to be distinguishing marks were mere printers' 
dashes, such as are known among printers and given in Webster's 
Dictionary as punctuation marks. The statute or which they were 
claimed to be in violation was: 

All ballots shall be * * * without any device or mark by which one ticket 
may be known or distinguished from another, except the words at the head of the 
ticket; * * * and a ticket different from that herein prescribed shall not be 
received or counted. 
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ITndei' such a statute it mlgld be that printers' dashes or other 
punctuation marks, or even the type in the body of the ticket or the 
arrangement of the words at the head, could be used as ''marks or 
devices," but the extreme limit to which the law could be applied in 
such cases would be to inquire — 

In the use of these appliances, which are ordinarily used in printing, were they so 
arranged as that they became "marks and devices,** and were they so used and 
arranged for that purpose? And, secondly, was the unusual manner of their being 
used such as might or ought to put a reasonably prudent man on his guard? 

No case which the committee could find went even so far as this. 
In this case the committee found, as a matter of fact, that these dashes 
were not intended or used for the purpose of distinguishing the ballots; 
that contestant had been assured that his tickets would be printed in 
entire compliance with the law, and that these dashes were not noticed 
until the day of the election, after the tickets were distributed, and 
then it was strenuously contended that the ballots were legal. Similar 
ballots had been used b}^ the opposite party in other parts of the State 
without complaint. 

The committee restored to the vote of contestant all the ballots 
which had been thrown out on this ground. They also added to the 
votes of lx)th parties the votes cast at a number of rejected polls, 
where the irregularities were immaterial or cured by evidence. This 
included two precincts in Bolivar and three in Issaquena County, which 
will be further noticed in connection with the minority report. Adding 
all these votes and counting the vote of one precinct where fraud was 
proved according to tbte proof instead of according to the returns, con- 
testant was shown to have a majority of 385 votes, and the committee 
recommended that he be seated. There were other issues in the case 
which, if decided for contestant, would largely increase his majority, 
and some of the committee seem to have agreed with contestant on 
these points, but they were not decided by the committee. All the 
members of the committee signing the maiority report (all the mem- 
bers of the committee but three) agreed on all the points above outlined. 

A minority of the committee (Aiessrs. Atherton, Moulton, and Davis) 
reported for contestee. The count of votes as made by the majority 
included at least three untenable decisions, the reversal of any one of 
which would give thi majority to contestee. The majority counted 
three rejected precincts in Issaquena County on the certificate of the 
election commissioners as to the number of votes shown by the rejected 
returns, and the certificate of the chancery clerk of the county to a 
copy of the original precinct returns in his office. The certificates of 
the commissioners alone was not claimed to l)e evidence of the v^ote, 
and the certificate of the clerk of the chancery court certainly was not, 
for no law could be found requiring these returns to be preserved as 
ecords in his office or anywhere else. The fact that these two certifi- 
•ates agreed as to the vote could give them no validity or force not pos- 
sessed by each one separately. In Bolivar County two precincts were 
1 ejected by the commissioners because the returns were not certified. 
This was a sufficient ground for their rejection, and it was not cured 
by any evidence. The mere fact that the county commissioners cer- 
tified to the rejection of these precincts and stated in their certificate 
the number of vote» shown for each party by the rejected returns did 
not cure the defect. 

If these precincts were not included, contestant's claimed majority 
of 386 votes would disappear, and contestee would have a majority of 
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696 votes. But the minority elainied also that all the marked ballots 
were properly rejected, and if they were not counted contestee had a 
large majority without reference to any other question. The decision 
of the supreme court of Mississippi construing the election law of the 
State was, under all the decisions of the United States Supreme Court 
and of the Committee on Elections, binding on the House. The court 
clearly had jurisdiction of the case in which the decision was rendered, 
and its opinion on the point in issue in this case was not in any sense 
obiter dictum. 

An obiter dxHum is an expression of opinion by way of argument or illustration, 
and render^ without due consideration as to its full bearing and effect. 

This was nothing of the sort. The questions presented to the court 
for decision were tnree: (1) Have the election commissioners authority 
to reject illegal ballots? (2) Were these ballots ille^l? (3) Can the 
commissioners be reconvened for the purpose of rejecting tnem? A 
negative decision of the first question would have rendered unneces- 
sarj' any decision of the other two. The first and second questions 
being decided in the aflSrmative, a decision of the third question was 
necessary, and it being decided in the negative the decision of the first 
two questions was no longer material, but if it had been decided in the 
affirmative a decision of them would have been very material. Under 
such a state of facts it would be impossible to say that the opinion of 
the court on any of the three issues presented was in any sense obiter 
dictum. 

The minority quoted numerous precedents to show that decisions 
of State coui-ts on the construction of State statutes had always been 
held to be binding on Congress, and also numerous authorities to show 
that the decision of the supreme court of Mississippi was right in 
principle. The minority recommended resolutions declaring contestee 
elected. The House, by a vote of 124 to 84, agreed to the resolutions 
presented by the majority, and contestant was sworn in. 

[2 Ells., 338-380.] 

(12) Skssinohaus vh. Frost. 

Illegal stHhing of names from regiMry list and rejection of votes. 
Majority rejxrrt for c<mte^t<uit; miiwrity report for cmitestee. Con- 
testant seated. 

Majority report by Mr. Miller; minority report by Mr. Moulton. 

According to the returns contestee had a plurality of 197 votes. 
Contestant claimed that he was deprived of more than that number of 
votes by the illegal action of registration and election officers, and 
especially of the board of revision of the city of St. Louis. The case 
involved the question both of the validity and construction of the 
registration laws and of the manner of their execution. The committee 
found that the legist ration law of St. Louis was invalid; that neither 
it nor any State law made registration an imperative prerequisite or 
qualification for voting, and that the action of the board of revision 
was so unfair and fraudulent as to be void even if it had been author- 
ized by law. Under the constitution of Missouri the legislature was 
to provide for registration in all cities of over 100,000 inhabitants and 
might provide for it in cities of over 25,000 inhabitants. The legisla- 
ture was also to provide general laws for the organization and classi- 
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fication of cities and towns, and means whereby cities and towns exist- 
ing under special charters might become subject to these general laws. 
The legislature had passed laws providing for the organization of cities 
of over 100,000 inhabitants, to be known as cities of the first class, 
and providing a method by which such cities might bring themselves 
under these laws. The city of St. Louis had not chosen to take advan- 
tage of these provisions and continued its old organization under a 
special charter. The only registration law passed by the legislature 
applicable to St. Louis was a statute providing that in cities of 100,000 
innabitants or over, no person shoula be deprived of the right of voting 
by reason of having faued to register, but that all such persons offer- 
ing to vote should be registered on the day of election at the polls by 
a special registering officer. The registration laws under which elec- 
tions were held in the city of St. Louis were city ordinances passed by 
the municipal assembly, and differed somewhat both from the charter 
of the city and from the general law. The charter of the city, adopted 
in pursuance of the constitution, provided for registration, but it had 
never been ratified or in any way acted on by the legislature of the 
State. Among the provisions of the ordinance was one providing for 
a board of revision, who were to meet twenty days before each election 
and sit for not exceeding ten days— 

for the purpose of examining the registration and making and noting corrections 
therein as may be rendereci necessary by their knowledge of errors committed, or by 
competent testimony heard before the ooard. * * * They shall strike from the 
registration, by a majority vote, names of persons who have removed from the elec- 
tion district for which they registered, or who have died, and shall note the fact 
opposite the name of any person charged with having registered in a wrong name, or 
who, for any reason, is not entitled to registration under the provisions of this ordi- 
nance, which person shall be challenged by the judges of election when presenting 
himself to vote, and rejected unless he satisfy said judges that he was entitled to reg- 
ister. * * * Their proceedings shall be printed daily in the paper doing the 
city printing. 

The charter of the city did not make registration an essential pre- 
requisite to voting, and if it had it would have been unconstitutional 
in that it would have provided an additional qualification for voting 
not prescribed by the Constitution. But the ordinance instead of the 
charter of the city had been followed in the matter of the board of 
revision, and the committee held that this ordinance was invalid. 

The Constitution of the United States having declared that the legislatures of the 
several States shall provide for choosing members of Congress, and the constitution 
of Missouri having authorized the general assembly, and that alone, to enact a regis- 
tration law, we hold that the above ordinance has no binding force or effect and is 
invalid. 

The quotations from the so-called '' revised statutes" of Missouri, 
made by the minority, apparently ratifying and adopting the provi- 
sions of this ordinance, were sections inserted by the committee 
appointed by the legislature in 1879 to revise the statutes, and they had 
not yet been ratified or approved by the legislature. 

But even if the ordinance were valid it would be necessary to add to 
the vote of contestant the votes of 165 persons who testified that they 
were Qualified electors and had been duly registered, and that they 
offered to vote for contestant, but were refused because their names 
were not on the list as revised. The manner in which the revision of 
the registry was made was grossly unfair and in violation of the ordi- 
nance. Instead of striking off names from their own knowledge or 
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testimony presented by a majority vote, the board of revision adopted 
a resolution at the outset of their proceedings providing that— 

When a member of the board of revision presents a list of persons found on the 
list furnished hun by the recorder of voters with dead, removed, not found, vacant 
house, duplicate, not a citizen, or any other word or phrase to indicate that the per- 
son is not entitled to vote, his name being on the books of the recorder, the boanl 
of revision shall take immediate action on such names and instruct the recorder of 
voters to erase such names from the registered list of voters in his office. 

Under this resolution the member from each ward made or had made 
a list of persons claimed to be not entitled to registry, and the board, 
without even reading the names, instructed the ei'asure of all such 
names. In this way, in a session of one or two hours a day for eight 
days, the board struck off over 12,000 names in a registration of about 
60,000. Twenty-four of the 28 members of the board were Demo- 
crats and many of them had their lists prepared by unsworn outsidei-s 
sent out by the Democratic committee. One of these outsiders testi- 
fied to fraudulent and partisan action in putting down the names only 
of known Republicans. Names were struck from the list not only on 
the ground tnat the persons had died or removed, but also on the 
grounds that they were not citizens or were for other reasons not enti- 
tled tb vote, though in these cases the ordinance merely provided that 
the objections should be written after the names and the voters chal- 
lenged bv the officers of election and required to prove their right. 
Under all these circumstances, the committee held that the whole action 
of the board of revision was vitiated by both illegality and fraud. 
Inasmuch as the judges of election had no discretion as to rejecting 
the votes of persons whose names had been erased by the board of 
revision, they were on this point not judges of election. The duties 
of judges of election had already been performed by the board of 
revision, and as the 155 persons whose testimony was taken had been 
in fact rejected by that board, and as they had done eveiything the 
law required of them to entitle them to vote, the committee counted 
their votes for contestant, for whom they offered to vote. 

The committee also counted the votes of 35 persons who were regis- 
tered but whose votes were rejected on various trivial grounds, of 8 
persons who registered at the polls under the law but were not per- 
mitted to vote, and of 86 persons who offered so to register but wei'e 
refused. Adding these and a few ballots thrown out for slight irreg- 
ularities and correcting one small clerical error, contestant was shown 
to have a majority of 172 votes, and the cx)mmittee recommended that 
he be seated. 

The committee quoted some of the testimony in regard to the alleged 
tampering with the testimony by one of the counsel for contestant and 
found that there was ''not the slightest ground for the allegation." 

The minority reported for contestee. A motion had been made, and 
should have been granted, to suppress all the testimony of contestant 
on the ground that it had been altered and tampered with by one of 
his attorneys. From the evidence it appeared that the evidence had 
been put into the hands of this attorney as fast as transcribed, and that 
while going over it and gathering materials for his brief he had made 
marginal suggestions in pencil, chiefly in regard to the spelling of 
proper names. The stenographer testified that he had carefully eom- 

Eared all the testimony with nis notes just before forwarding it and 
ad followed his notes rather than the marginal suggestions, except in 
the matter of the spelling of proper names, on which he could not 
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trust his notes. In one case he found that the attorney had erased 
some profane language which it had been expressly agreed should be 
retained. The committee had wished to investigate this whole ques- 
tion and had called the stenographer before it, but he testified that he 
had destroyed his notes. The minority could attach no confidence to 
the integrity of depositions which had been manipulated in this way, 
and thought the motion to suppress should be granted. 

Waiving this point, the minority could not see on what ground the 
165 rejected votes could be counted. The charge that the board of 
revision acted fraudulently was not sustained; on the contrary, it 
appeared that its members were men of high character and integrity. 
The proceedings of the board were not in violation of the law under 
which thev acted; their action in accepting the knowledge of VLny 
member of the board as the knowledge of the board was only an appli- 
cation of the familiar principle of tne use of committees, and tnere 
was nothing expressed or implied in the law prohibiting the members 
of the board from securing assistants to aid in procuring information. 
The testimony of the one witness relied on to show that these a8sist- 
ants acted fraudulently broke down on cross-examination and was 
plainly untrustworthy. The voters were given notice of the action of 
the board by publication in a newspaper, and if injustice was done 
they had their remedy. As a matter of fact, a large number of the 
155 persons whose votes were counted by the majority had failed to 
use due diligence in complying with the registration law; they had 
moved and neglected to secure transfers untilthe day of the election, 
when it was too late to register any person except those who had failed 
to be registered in the first place. The only otner possible objection 
to the acts of the board of revision was the claim that the law under 
which they acted was invalid. This question bad been separately and 
fully argued before the committee, and the minority found that the 
law was shown to be valid. The provisions of the general laws appli- 
cable to cities of the first class, or the charter of the citv of St. Louis, 
and of the city ordinance were substantially alike. Under the charter 
the city had the undoubted right to pass a registration law if it was 
not in conflict with the State constitution or laws, which this clearly 
was not. The action of the board of review in striking the names of 
these 155 men, among others, from the registry was consequently of 
full authority, and the remedy provided by the law not having been 
availed of, it was too late to ask for another. The case as to the other 
additional voters counted by the committee was still weaker, as nearly 
all of them appeared from their own evidence to have neglected to 
comply with some essential provision of the law, and the testimony 
of some of them was not such as to attract confidence. 

The minority therefore recommended that contestee retain the seat. 

The House by a vote of 126 to 110 adopted the resolutions presented 
by the majority, and contestant was sworn in. 

[2 Ells., 380-430.] 

(13) Smalls vs. Tillman. 

Fravd; molence and intimidation^ illegal r^ection of returns. 
Majority report for contestant; minority report for contestee. Con- 
testant seated. 

Majority report by Mr. Wait; minority report by Mr. Davis. 

According to the returns as certified by the county canvassing 
boards to the secretary of state, contestee^ had a majority of 5,421 
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votes. Contestant alleged that the county canvassers unlavrfulh' 
refused to count the votes of many precincts, and also failed to for- 
ward to the secretary of state the precinct election papers as required 
by law; that the precinct returns did not in all cases truly represent 
tne votes cast, ana that the election in many precincts was vitiated by 
violence and intimidation. 

Under the South Carolina election law of 1868 all the ballots were 
sent from the precincts to the county seat, to be there counted for the 
first time by the county canvassing boards three days after the elec- 
tion. This gave so many opportunities for fraud, that in 1872 it was 
provided that the count should be made at the polling places by the 
precinct officei's. The ballots and all election papers were then to be 
forwarded to the county canvassers, and after the completion of the 
county canvass all these papers were to be sent by special messenger 
to the governor and secretary of state. All acts in conflict with tnis 
act were repealed. The law of 1868 contained a provision making the 
county returns the evidence on which the State canvassers should oase 
their certificate. Contestant claimed that this section was repealed 
by the act of 1872, and that the requirement that the precinct pajjers 
should be sent to the governor and secretary of state was a require- 
ment that the State canvassers should use them as the evidence on 
which their certificate should be based. The conmaittee seem to have 
been inclined to sustain this contention, but held that whether the 
fonner provision was repealed or not the two acts should at least be 
construed in pari materia^ and the State canvass based on both the 
county returns and the precinct papers. No precinct papers were for- 
warded from three of the counties in this district, and the county 
returns were based on a canvass of only part of the precincts. The 
committee held that if a certificate is based on anything else than the 
legal evidence, " or only upon a portion of the data prescribed by law, 
it is without legal validity as regards the election of a member of 
Congress, and this wholly independently of the question as to whether 
this 18 done fraudulently, ignorantly, or is a mere casus omissus. The 
party relying upon such a certificate must prove his vote aliunde.'^'' 

The committee, however, did not decide the strictly legal question 
as to the validity of the proceedings of the State board in the absence 
of part of the papers which should have been before it, as the case 
was controlled by other questions of law and fact. 

The committee rejected the vote of the whole county of Edgefield, 
part of the county of Aiken, and several precincts in other counties 
on account of intimidation or fraud. Testimony in regard to ever3' 
precinct in Edgefield county was quoted to show that the election was 
controlled by violence and intimidation on the part of organized and 
armed bodies of white men, directed entirely against the colored voters. 
Similar testimony justified the rejection of four precincts in Aiken 
(iounty and several precincts in other counties. A number of pre- 
cincts were also rejected because the ballot boxes were stuffed, and the 
large excess of ballots drawn out unfairly. It was possible to distin- 
guish the ballots by the touch, and nearly all the ballots drawn out 
were Republican ballot**. 

Attention was called in each of the counties where the testimony 
showed extensive fraud or intimidation to the extraordinary result 
shown by the returns. The census of 1880 had been taken shortly 
before the election. In each of these counties more votes were 
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returned as being cast than there were males over 21 in the district as 
shown by the census, though the testimony showed that large numbers 
of voters were prevented from voting by intimidation and other causes. 
All the testimony showed that nearly all the colored voters were Repub- 
licans, and all the intimidation practiced against them by the friends of 
contestee was based on this assumption; yet the returns showed that 
in each of these counties if contestee received all the white vote he 
must also have received more colored votes than contestant, and in 
most cases more colored votes than white votes. Such a result could 
only be understood in the light of the evidence showing the fraudu- 
lent means by which it was obtained. 

Restating the vote according to the findings of the committee, con- 
testant was shown to have a majority of 1,489 vot^s, and the commit- 
tee therefore recommended that he be seated. 

The minority disagreed on all the questions in issue. There was an 
excess of ballots in some of the boxes, but there was no evidence show- 
ing how it came there, or connecting one party more than another 
with it, and the charge that the excess was unfairly drawn out was 
fully refuted. There was no evidence to sustain the charge that votes 
counted for contestant by the precinct oflScers were not counted by the 
county canvassers. The county canvassers counted all the rt turns made 
to them, and the precincts not included in their canvass were precincts 
from which no returns were made, but the ballots forwarded uncounted. 
Under the law of 1868 it was the duty of the county canvassers to 
count all the ballots, but the law of 1872 required this to be done by 
the precinct officers at the polls, and the county canvassers therefore 
had no right to count ballots not counted by the precinct officers. 
Neither could they be counted bv the State canvassers, as the law 
expressly required them to base their canvass on the county returns. 
The failure of the canvassers of three counties to forward the precinct 
papers to the secretary of state was an entirelv innocent mistake, and 
no harm was done by it. The law required them to be forwarded to 
the governor and Secretary of state, and there had been some con- 
fusion as to whether separate copies must be sent to the two officers. 
The secretary of state, to remove this doubt, had issued instruction 
that no copies need be sent to him, and this was construed bv the can- 
vassers in these counties to mean that the papers need not be forwarded 
at all. This mistake certainly ought not to vitiate the action of the 
State canvassers, especially as the duty of forwarding the precinct 
papers did not by law devolve upon the canvassing boards, but on the 
individuals who had been chairmen of them. Tne papers were not 
required by law to be before the State canvassers, and were not to be 
forwarded to them, but to "the governor and secretary of state," 
though the governor was not a member of the board of canvassers. 

The only other issue was the alleged intimidation, and even if the 
charges under this head were proved they would not justify seating 
contestant, though they ought to unseat contestee. 

No principle in the law of elections can be regarded aa better settled than that no 
candioate can be held to have been elected to office by the votes which, whatever 
the cause, were not in fact cast for him. 

But the charges were not proved. The quotations of testimony in 
the majority report were all from one side and only the strongest parts 
of that side. Most of the facts sworn to in the portions of the testi- 
mony quoted disappeared or were greatly reduced by the cross-exami- 
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nations of the same witnesses, and on what was left there was a 
square issue of veracity between these witnesses and those of con- 
testee. In intelligence, position, and responsibility the witnesses for 
contestee were far superior to those of contestant, and in any judicial 

Proceeding their testimony would prevail on an issue of veracity, 
here Were some personal altercations at the polls, generally stalled 
by partisans of contestant, but the freedom and fullness of the elec- 
tion were not affected by these occurrences. The only instances in 
which collisions between large bodies of voters were claimed to have 
occurred were brought about by the action of partisans of contestant 
in massing at certain polls with the object of taking possession of the 
voting place by force. There was no violence here, but some quiet 
resistance on the part of peace oflScers. In the precinct where the 
body of Republican voters did not vote this action was voluntary on 
their part and due to their failure to carry out their plan of securing 
possession of the polling place. There was much crowding at some 
polls, and some persons had difficulty in finding opportunity to vote 
before the polls closed, but this was due to the action of the Republic- 
ans in massing at certain polls. (Under the law a voter might vote 
anywhere in tne county in which he resided.) 

As the report of the majority on these questions seemed to be taken 
bodily from contestant's brief, the minority quoted contestee's brief, 
giving indexes to the testimony on hoth sides, and full (quotations of 
the testimony by which the testimony quoted in the majority report 
was contradicted or explained away. 

If the attempt made by .the majority to try the case by the census, 
on the assumption that all colored voters are Republicans, could be 
justified, then contests and even elections might as well be dispensed 
with, and all elections in this and similar districts decided by the census. 
But the evidence showed that in this district very many of the colored 
voters were Democrats and voted for contestee, and that more would 
have done so but for social ostracism and a species of intimidation 
practiced against them by their own race. 

The minority could find nothing in the record to destroy the title of 
contestee, and recommended that he retain the seat. 

The House, by a vote of 141 to 5 (not voting 146) adopted'the reso- 
lutions presented by the majority, and contestant was sworn in. 

[2 Ells., 430-520.] 

(14) Lee m. Richardson. 

Frand; hallot-hox shijfing; intimidation; illegal rejection of returns. 
Majority report for contestee; mimrrity report for contestant. No auction 
hy the Ilouse. 

Majority report by Mr. Calkins; minority report by Mr. Petti bone. 

According to the returns as certified by the secretary of state, con- 
testee had a majority of 8,468 votes. Contestant ajleged that the 
county returns on which this certificate was based did not include the 
returns of all the precincts in the respective counties; that ballot boxes 
were stuffed in many precincts, and tne excess unfairly drawn out, and 
that he was deprived of many votes bv violence and intimidation. Mr. 
Pettibone presented a report signed by seven members of the com- 
mittee, in which he analyzed the evidence in regard to each precinct, 
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and by correcting the vote according to the evidence found a majority 
of 284 votes for contestant. Mr. Calkins presented a brief report in 
which he stated that he agreed in the main with the minority report, 
but disagreed as to Darlmgton precinct. Unless this precinct was 
rejected a majority could not be shown for contestant. He therefore 
recommended a resolution, in which a majority of the committee con- 
curred, dismissing the case without prejudice. There is no report 
representing the views of those of the committee who did not in the 
main agree with the minority. 

In regard to Darlington precinct, Mr. Calkins said: 

I do not think the evidence is sufficient to reject this return; it is purely a (lues- 
tion of evidence, and I can not bring mvself to believe that the evidence is sufficient 
to justify its rejection. There is no evidence in the record tending to prove how the 
vote would stand on the theory of contestant if the return was rejectee!. I think the 
evidence with reference to this precinct fairly establishes two propositions, viz: 
First, that the colored voters on the morning of election, in large numbers, took 
possession of the market house, where the elections were usually held. For some 
reason not apparent the poll was opened at the court-house instead of the market 
house, and tne white voters at the opening took possession of it. Attempts were 
made by the colored voters early in the day to force their way to the box to vote, 
which seems to have been prevented by the white voters crowding the stairs lea<!ing 
to the box. This led to crimination and recrimination and considerable confusion 
and excitement, and a rumor seems to have prevailed among the colored voters that 
several stands of arms had l)een brought to the town the nicht before the election 
by the white Democrats, and that they were concealed in the court-house and in 
llarley's store. Whether this was so or not is immaterial in the view which I have 
taken of the testimony. There was no physical display of the guns on the day of 
election, and I find as a matter of fact that probably as early as 10 o'clock, and cer- 
tainly not later than 11 o'clock on the day of election the colored voters, under the 
advice of one Smith, who was a leader and man of influence among them, dispersed 
and did not attempt again to vote on that day at that poll. The danger of bodily 
harm was *»ot sufficiently imminent to warrant this course, and there was an entire 
lack of diligence on the part of these voters to maintain their right to vote. As a 
matter of law these voters had a right to vote at any precinct in the county. There 
was another voting? precinct not many miles from Darlington, and there is no reason 
given why they might not have vote<i at that precinct if they were driven away from 
Darlington. For these and other reasons I am persuaded that Darlington should 
remain. 

The minority report (which, on most points, may probably be taken 
as representing the views of a majority of the committee), discussed in 
detail the evidence in regard to all the precincts in issue in each of the 
counties of the district. In nearly all the precincts there was an excess, 
generally a very large excess, of ballots in the box over the number of 
names on the poll lists. All the officers of election were Democrats. 
The excess was nearly always accounted for, in part at least, by testi- 
mony showing that large numbers of '^tissue ballots," all Democratic, 
were found folded inside of other Democratic ballots. From these 
facts, and in some precincts from more specific or corroborative evi- 
dence, it was concluded that the fraud was a Democratic fraud, and 
that the extra ballots fraudulently placed in the box were Democratic 
ballots. Under the law a blindfolded manager of election was required 
to dmw out the excass of ballots. The Kepublican ballots were on 
vei7 thick paper and the Democratic ballots on very thin paper, so 
that they could easily be distinguished by the touch. Tne proof 
showed in most instances the number of ballots of each sort drawn out, 
and they were mostly Republican. In some precincts the ^'tissue 
ballots" were first destroyed and only the remaining excess di-awn out 
in this way, in others the tissue ballots were returned to the box with 

H. Doc. 510 25 
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the others, but none of them were drawn out. In all these precmcts 
it was evident that the box had been stuffed, and where the fraud was 
shown to have been a Democratic fraud it must have been stuffed with 
Democratic ballots, and the truth could only be arrived at by correct- 
ing the returns on that basis. The Republican ballots which had been 
drawn out were therefore restored to contestant, and the entire excess 
deducted from contestee. This greatly reduced but did not overcome 
contestee's returned majority. 

The county canvassers in several of the counties rejected the returns 
of a number of precincts for informalities. The supreme court of the 
State had sine^ decided that these boards had no judicial powers. 
Nearly all the precincts in one county were rejected because tne mes- 
sengers who delivered the boxes containing the returns and other 
papers did not present written certificates authorizing them to deliver 
them, and in other counties returns were rejected on affidavits showing 
that the polls were not opened or closed precisely at the legal hour; 
one return was rejected because one of the judges signing it had not 
been legally appointed. The minority counted all these returns as 
made except where the boxes had been stuffed, and these they cor- 
rected, as in other cases. 

There was violence and intimidation at a number of precincts, but 
in most instances it was not found sufficient to vitiate the election. 
The only important precinct rejected was Darlington, described above 
in the report of Mr. Calkins. The minority found that there was no 
competent evidence what vote was counted trom this precinct by the 
county canvassers. The county canvassers had failed to forward to 
the secretary of state the precinct returns and other papers, and the 
certificate of the secretary of state only showed the total vote of the 
county. There was what purported to be a certified copy of the pre- 
cinct return in the record, but the clerk who appeared to have certi- 
fied it testified in another place that he had not certified to its truth, 
and the return had been so kept that its integritjr could not be reliea 
upon. The minority counted the other precincts in this county either 
according to evidence aliunde or accordmg to the claims of contestee, 
but there was no evidence aliunde showing either the actual vote or 
the returned vote of this precinct. The proceedings at this poll wei'e 
such as to vitiate any election. The steps leading to the Imllot box 
were occupied by Democrats in red shirts, many of them armed and 
most of them intoxicated; supplies of arms had been quietly brought 
into the town the night before and deposited near the polling place, 
and Republicans who attempted to vote were prevented by violence, 
as was shown by the testimony of 240 witnesses, who swore they were 
present and desired to vote for contestant, but were prevented by 
threats or intimidation. The minority did not include any votes from 
this poll in their account. 

Adding up the votes actually cast at the various precincts, as found 
by the minority, contestant was shown to have a majority of 284 votes, 
and the minority therefore recommended that he be seated. 

These reports were made to the House on February 24, 1883, and 
were under consideration when the Congress expired by limitation, on 
March 3. The resolutions offered by the minority, declaring contest- 
ant elected, were adopted as an amendment, by a vote of 124 to 114. 
On the adoption of the resolutions as thus amended the vote was 128 
to (not voting 15S), no quorum voting. A call of the House revealed 
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a quorum present, but on the next vote no quoruui voted. This alter- 
nation of votes showing no quorum voting and calls of the House 
showing a (juorum present continued until the Congress expired, so 
no final action was taken on the case. 
[2 Ells., 521-561.] 

(15) Mackey vs, O'Connor. 

Ballot-hox stuMng,' ille/fal rmection of returns; tampering with 
transcript of evidence; status of^case when cmitestee has died arid the 
member elected to fill the alleged vacancy has been sworn in. Majority 
rejMjrt for contestant; minority report to dis^miss contest. Contestant 
seixted. 

Majority report by Mr. Miller; minority report by Mr. Moulton. 

According to the returns as certified by the secretary of state, con- 
testee (Mr. O'Connor) had a majority of 5,272 votes. Contestant 
alleged that he had a majority of the votes on the face of the precinct 
returns, but that the county canvassei-s had illegally rejectee! a large 
number of precinct returns, and that one precinct return had been 
destroyed, and the contents of the ballot box altered, and the vote 
counted according to the ballots. He also alleged that in a large 
number of specified precincts the ballot boxes had been stuffed with 
Democratic ballots, and when the excess was drawn out in pretended 
compliance with the law nearly all the ballots drawn out were Repub- 
lican, so that contestant was deprived of a large number of votes 
legally cast for him, and contestee given a corresponding- number not 
QSJsX for him. Contestee denied the charge of ballot-box stuffing, sub- 
stantially admitted the charge of rejection of returns, and made counter 
charges of intimidation. On these issues testimony was taken. About 
the time the testimony was all taken contestee died, and the governor 
issued writs for an election for a member ''to serve for the remainder 
of the term for which the said Michael P. O'Connor was elected." At 
this election Mr. Samuel Dibble received all the votes cast, and he was 
sworn in, the House laying on the table a motion to refer his creden- 
tials to the Committee on Elections. 

Mr. Dibble contended that he could not bo made a party to the case 
of Mackey vs, O'Connor, and that if his ri^ht was to be questioned it 
must be in a new proceeding. This claim was overruled by the 
committee. 

The right of the contestant, as also of the people of that Congressional district, 
who, after all, are the real parties in interest, to have the facte of that election 
inquired into and adjudicated by the House, can not be changed by the fact of the 
death of the contestee. If the contestant really received at that election, as he 
claims, the largest number of legal votes, it is his right and the right of the peoi)le of 
that district that he be awarded the seiit he was chosen to fill. The committee, how- 
ever, are of opinion that Mr. Dibble, if electe<i to any position, was elected to fill a 
vacancy created by the death of Mr. O'Connor, and for his unexpired term. * * * 
The right of Mr. Dibble to a seat in the House depends upon the title of Mr. O'Con- 
nor, * * * and if it appears from the proofs tnat Mr. O'Connor was not elected, - 
then there was no vacancy created by his death, no remainder of a term to be filled, 
and Mr. Dibble could have no righte to be prejudiced by any pleadings or agree- 
ments made by Mr. O'Connor. 

If a contest could abate by the death of contestee, then it would 
abate by his resignation, and a contestee finding his case hopeless 
might at any time abate the case by his own volition and again otter 
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himself as a candidate at a new election in which he would have noth- 
ing to lose and everything to gain. 

After this Question had been settled by the committee Mr. Dibble 
made a second motion to suppress the testimony, alleging that the 
testimony as printed was not the testimony as originally taken, but 
that it had been altered and perverted by contestant, and also that the 
technical requirements of the statute in regard to transcribing and 
forwarding the testimony had not been complied with. In support of 
this motion Mr. Dibble submitted a number of ex parte affidavits, to 
which contestant replied by submitting the affidavits of 83 of the 94 
witnesses examined by him, stating that their testimony as printed 
was correct, and again swearing to its truth, and the affidavit of the 
stenographer stating that in the limited time given him he had com- 
parea the printed testimony of 14 witnesses with bis origmal notes and 
found it correct. If the testimony of any of the others had been incor- 
rect there was ample time for Mr. Dibble to have had it compared and 
to have procured an affidavit to that effect. 

The provisions of the statute in regard to the form and manner of 
taking and forwarding the depositions were directory merely, and 
the committee only inquired whether the testimony of the witnesses 
had been correctly taken, and forwarded as taken. The great prepon- 
derance of the affidavits showed that there had been no alteration of 
the testimony. The stenographic notes were, strictly speaking, the 
original evidence of what the witnesses deposed. It was a^eed that 
they should be afterwards transcribed, and it was immaterial how or 
by whom they were transcribed, provided they were correctly tran- 
scribed, ''since the notary public awepted the work as done by the 
copyists, and certified to the same as being the depositions taken by 
him. The fact that the contestant assisted in making transcripts of 
this evidence does not detract from its correctness." The committee, 
therefore, considered the testimony, and proceeded to determine the 
case on its merits. 

Although contestee had a large majority on the returns as counted, 
contestant would have had a majority of 879 votes if all the precinct 
returns had been counted. The apparent majority of contestee was 
obtained by the rejection of twelve precinct returns, and by the fraudu- 
lent reversal of the vote of Haut Gap precinct. At this precinct an 
honest election was held, and the managers counted the votes and certi- 
fied for contestant 1,037; for contestee, 4(). The returns were sealed 
up in the box and delivered to the county canvassers. After the deliv- 
ery of the box the seal was broken by someone, the returns abstracted, 
and the ballots changed. The county canvassers, finding no return, 
counted the ballots in the box and found 19 for contestant and 1,052 
for contestee — substantially a reversal of the true vote as returned. 
The other twelve precincts were rejected by the canvassers. Contestee 
alleged that they were rejected because "threats, acts of intimidation, 
and violence were perpetrated by the partisans and 8upportei*s of Mr. 
Mackey ;" but the county canvassei*s had no judicial authority to exam- 
ine into such (questions and reject polls, and there was no evidence 
before the committee to sustain any such charges. The committee, 
therefore, found that contestant had a majority of 879 votes on the 
face of the returns. 

But the real majority of contestant was much larger. At forty-five 
precincts— two-thirds of the precincts in the district — the ballot boxes 
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were stuffed, as was shown bv the large excxiss of ballots over the 
number of names on the poll list. The average excess in these forty- 
five precincts was 189 ballots, and in one box 1,071 extra ballots were 
found. The total excess in all the precincts was 6,247 votes. 

This large excess, occurring, as it did, at over two-thirds of the polls in the dis- 
trict, warrants the conclusion that the excess at those polls was not the result of 
mere accident or local manipulation, but of a well-defined and matured plan. 

It was very clear that these extra ballots were Democratic ballots. 
In accordance with advice publicly given by contestant and others, the 
Republicans at most of the polls went to the polls with open tickets, 
and folded them in the presence of the managers of election, so as to 
show that they only voted one ticket. All the election officers in all 
the precincts were Democrats, and the boxes could hardly have been 
stuffed without their connivance. Two sorts of Democratic ballots, 
one much narrower than the other and printed on fine tissue paper, 
were used throughout the district. In many precincts there was specific 
proof of finding several, and in one case 23, of these ballots inclosed 
m larger Democratic ballots. The fact that the extra ballots were 
Democratic was also conclusively shown at some polls by the fact that 
there were more Democratic ballots in the box than there were voters 
voted of both parties. In one case there were 466 more Democratic 
ballots than there were voters of both parties. 

In drawing out the excess of ballots it was very easy to distinguish 
the Republican from the Democratic ballots by the touch, and the bal- 
lots drawn out were chiefly Republican. In twenty-nine polls 2,454 
Republican and 383 Democratic ballots were drawn out. 

Every Republican vote drawn out was a loss of one to Mr. Mackey and a gain of 
one to Mr. O'Connor. On the other hand, by the drawing out of a Demottratic 
ticket Mr. O'Connor suffered no loss, because the excess bemg created by placing 
Democratic tickets in the box, whenever a Democratic ticket lawfully voted was 
drawn out one of the Democratic tickets illegally voted was counted in its place, so 
that the contestee's vote was not reduced thereby. In order, therefore, to ascertain 
the true state of a poll it is only necessary to add to the vote returned for the con- 
testant at that poll the number of Republican ballots drawn out and destroyed, and 
to deduct from the vote returned for the contestee a like number, making, of course, 
such additional corrections as the testimony warrants. 

Correcting the votes of the various precincts in this way, the com- 
mittee found that contestant's majority of 879 votes on the face of the 
returns was increased to 9,278, and they therefore oflFered resolutions 
declaring that Mr. Dibble was not entitled to occupy the seat, and that 
contestant was elected. 

The minority held that there was no contest legally pending, and 
also that the motion to suppress the testimony on the ground tliat it 
had been altered by contestant should be granted. The affidavits 
presented showed that all the testimony had been copied by contestant 
and his agents, and that contestant had made alterations in it. Mr. 
Dibble made affidavit to a number of alterations in Mr. Mackey's 
handwriting apparent on the face of the testimony. The notary did 
not compare any of the testimony with his notes after it was copied, 
but certified it without examination. None of it was written out 
in his presence, as the law required. The minority quoted a large 
number of decisions made under similar statutes, showing that it was 
always required that all the foims of law in the writing out and for- 
warding or depositions should be scrupulously observed, and that the 
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* 
integrity of the depositions should be unquestionable. None of these 
depositions could legally be considered. 

The minority also held that the papers oflFered as United States 
supervisors' returns and the tabulated statement purporting to be 
made by the chief supeiTisor were not admissible as evidence. Section 
2029 of the Revised Statutes, as understood and explained at the time 
of its passage, took away from the supervisors outside of cities of 
20,000 inhabitants or over all powers except those of mere witnesses, 
including the power of making returns. The certificates not being 
required by law, they were not evidence, and the facts sought to be 
shown by them should have been shown by the testimony of witnesses. 
The statements of the chief supervisor did not purport to be copies of 
any papers in hisoflSce, but simply a compilation from them. 

Mr. Dibble's rights ought not to be in any way aflFeoted by the record 
in the case of Mackey vh, O'Connor. Mr. O'Connor was the returned 
member, and had a right to the seat for t^o years unless he died or 
the House adjudged him not elected, but he had no inheritable or 
transmissible mterest in it. 

The contest for Im seat after his death is a contest for something that has ceaaed 
to exist. 

Mr. Dibble had been duly elected and had been sworn in in accordance 
with a vote of the House. This gave him a riffht to the seat until 
someone should successfully attack hh right. He was entitled to the 
notice of contest required by the statute, and to an opportunity to 
defend his right. The House has the right to adjudicate the question 
of the right of a member to his seat, either in the case of a contest 
between a contestant and a returned member, under the statute, or 
upon the protest of an elector or other person, or upon the motion of 
a member of the House. In the first case, that of a statutory contest, 
the proceeding is inter partes and abates on th3|death of either party. 
It must be conducted according to the statute. In the other cases the 
proceeding is under the Constitution, and the House must prescribe 
the rules for the conduct of each particular case. The case or Mackey 
VH, O'Connor was a proceeding inter partes^ and Mr. Dibble could not 
be made a party to it. If contestant desired to question the right of 
Mr. Dibble, he must do it by a contest under the statute, opened by 
a due notice of conte^st. If the right of Mr. Dibble was to be ques- 
tioned in any other way, it could only be by order of the House. The 
usual resolution of reference of contested-election c*ases to the Com- 
mittee on Elections did not give that committee jurisdiction over the 
abated case of Mackey vh, O'Connor, much less did it give the right to 
make that C4ise the basis of an inquiry into the right of Mr. Dibble to 
his seat. 

We can not concur in establishing as a precetlent that a member of this House, 
duly admitted to his scat, can be rightfully removed therefrom without any oppKjr- 
tunity of defending his title thereto, either by pleatiing his defense or by introducing 
evidence in his behalf. Nor can we subscribe to the opinion that the Committee on 
Elections, under its ordinary powers, can summon a member of this House to 
defend a cause in which he is not the contestee, in which he is in no way named as a 
party, and in which the House has not only not required him to appear but has by 
its action declined to make him a party. 

The minority discussed very briefly the contestant's claims on the 
merits of the case. It was not true that contestant had a majority on 
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the face of the returns. Counting all the rejected returns as claimed 
by contestant, there still remained a majority of 1,145 for contestee.* 

The attempt to build up a majority of 9,278 for contestant was 
based on the assumption that the ballot boxes were stuffed by Demo- 
crats, in the face of the fact that the very evidence relied on by 
contestant showed that at ten or twelve polls Republican ballots were 
found folded together. 

The minority recommended that the case of Mackey vs. O'Connor 
be dismissed. 

After many days of "filibustering" a resolution to send a com- 
mittee to investigate the charges of tampering with the testimony was 
rejected by a vote of 97 to 139. The resolutions presented by the 
majority were then passed by a vote of 150 to 3 (not voting, 138), 
and Mr. Dibble was unseated and contestant sworn in. 

[2 EUs., 561-602.] 

(16) Stolbrand vh, Aiken. 

Testimony not takenr hefore legal officer. Case dismissed. 

Report by Mr. Jones. 

The testimony of contestant was all taken before a United States 
commissioner. Contestee objected at the outset to the competence of 
the officer, and the committee sustained the objection. The law speci- 
fied certain officers before whom testimony might be taken, and pro- 
vided that by the written consent of both parties it might be taken 
before other officers. There was no such consent in this case. 

It is insisted that the House of Representatives, in judging of the elections, quali- 
fications, and returns of its members, is not bound by the rigid rules of judicial pro- 
cedure. This is true, but applies only to exceptional cases, not provided for by the 
** rules prescribed." It would be worse than idle to prescribe rules if they may be 
willfully and unnecessarily disregarded. 

This view was decisive of the case, and the committee therefore 
recommended that contestant have leave to withdraw his papers* 
The House agreed, without division. 
^ ?ll9., 603, 604.] 

(17) Cannon vs, Campbell. 

Polygamy f tUeaal naturalization ,' status of Territorial Delegate 
with reference to toe right of the House to ti'v election, contests. Repm^ts 
hy Messrs, Calhms^ Pettibone^ Miller, Jacobs, mid Beltzhomjer to vacate 
seat; hy Mr. Thompson, for contestee; by Messrs. Ranney and Alher- 
ton., amd minorit/y report signed hy Messrs. Moulton {Alherton), Davis, 
ana Jones for contestant. Seat declared vacant. 

On the face of the returns contestant had 18,568 votes and contes- 
tee 1,357, but the governor issued the certificate to contestee on the 
ground that contestant was a polygamist and an alien, and hence 
ineligible, and that this involved the election of contestee. The Clerk 
of the House placed the name of contestant on the rolls, but at the 
beginning of the session the House refused to permit either to be 

' In this statement Haut Gap precinct was retained as counted by the county 
canvafiBer& 
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sworn in, and referred the papers to the Committee on Elections, to 
reoort either on th^ prima mcie or the final right to the seat. 

Mr. Calkins made the fullest report in advocacy of the proposition 
that neither candidate was elected. A majority or the committee seem 
to have agreed in this conclusion, but tiiere were several separate 
reports, each representing only the views of the member signing it. 

Contestant presented a certificate of naturalization in due form pur- 
I)orting to have been issued in 1854 by a court of competent jurisdic- 
tion. Most of the members of the committee agreed that this could 
not be attacked in a collateral proceeding. Contestee attacked the certi- 
ficate on the grounds that there was no legal record of its issue, and 
that contestant had not in fact resided in the United States the required 
length of time when the certificate was issued. The only record of 
naturalizations kept by the court from which this certificate was issued 
was the book of stubs from which the certificates were torn off. The 
stubs were not signed by the judge, but it was held that this was not 
imperative in the absence of a mandatory statute requiring it. It 
fully appeared by parol evidence that the judgment of naturalization 
had in fact been duly rendered by the court. 

Mr. Cannon came to the United States when a boy, in 1842, and 
settled at Nauvoo, 111. In 1847 he went with the rest of the Mormon 
colony to Great Salt Lake, in what was then Mexican territory. In 
1848 this territory was ceded to the United States. Soon after Mr. 
Cannon went to California, and in about a year went to the Hawaiian 
Lslands as a missionar}^ returning only a short time before his natu- 
ralization. These facts were not held to vitiate the naturalization, 
either because it could not be collaterally attacked or because Mr. 
Cannon was considered as having been constructively a resident the 
required length of time. 

The only evidence in the case on behalf of contestant consisted of 
certified copies of the county returns. These were appended to his 
notice of contest, but were not otherwise put in evidence during the 
legal time or before any officer. They were admitted, however, by 
most of the committee, on the ground that this sort of certified docu- 
mentary evidence may be put in evidence at any time. 

All the committee except Mr. Thompson agreed that contestee was 
not elected and nearly all agreed that contestant was elected unless he 
was disqualified by polygamy. He admitted that he was a polygamist. 
Those who advocated refusing him his seat on this ground argued that 
a Territorial Delegate is not a member of the House, and is not an 
officer under the Constitution. He holds his seat by the courtesy of 
the House, which may at any time by a majority vote deprive him of 
it. His qualifications are whatever the House in any particular Con- 
gress may choose to prescribe; and even Congress Can not bv law bind 
any House but the one consenting to the law. Polygamy is a viola- 
tion of the laws of the United States and a high crime against civiliza- 
tion. The House ought, in justice to its own dignity, to exclude a 
self-confessed polygamist from a seat on its floor. 

Mr. Thompson, who reported for contestee, did so on the ground that 
his certificate of election must stand until overthrown by competent 
evidence, which had not been done. Contestant had given notice of 
contest under the statute, but had offered 7io evidence of any sort taken 
under the statute. He must be held to have abandoned his contest. 
If the certified copies of the returns were admitted, they did not prove 
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how many legal votes were cast. Under the laws of the Territory it 
was possible for women who were not citizens and other clearly 
unqualified persons to vote. There was no evidence how many of 
these votes might have been cast. The pretended naturalization of 
contestant was clearly void. There was no legal record of its issue, 
and contestant had not at the time it purported to have been issued been 
an actual resident of the United States the required time; constructive 
residence was not sufficient. 

Those who reported for contestant did so on the ground that the 
committee had no right to investigate any other qualifications than 
those prescribed by the statute creating the office of delegate, or by 
the Constitution in regard to members, which applied to Delegates by 
analogy. A Delegate was so far a member that he ought not to be 
deprived of his seat except upon evidence that he was not elected or 
that he possessed some legal or constitutional disqualification. The 
personal moral character ot the Delegate was no more to be considered 
m judging of his election, qualifications, and returns than in the case 
of a Member. If he was to be removed because of personal unfitness 
it should be bjr expulsion by a two-thirds vote. 

The resolutions of the minority, declaring contestee elected, were 
rejected by a vote of 79 to 123. The resolutions declaring the seat 
vacant were then passed without division. 

[2Ells.,604r-667.] 

(18) Stovell, m. Cabell. 

Fraud; illegal influence; irregnlmntie.^. Report for contestee, 
Contestee retained the seat. 

Report by Mr. Atherton. 

According to the returns contestee had a majority of 859 votes. If 
all the claims of contestant in his notice of contest in regard to pre- 
cincts about which he took any testimony were conceded, this majority 
would not be overcome. Some testimony was taken in regard to pre- 
cincts not mentioned in the notice of contest or upon issues in regard 
to others not raised by the notice of contest, but the committee held 
it to be inadmissible. Testimony was also thrown out because taken 
in one county before a notary public of another county, or before a 
county clerk, an officer not autnorized by the statute. Most of the 
charges as to other precincts were not sufficiently proved. Contestant 
charged that at one precinct his supporters were subjected to social 
and business ostracism, and that the colored and white voters were 
required to vote at separate windows; the white voters voted rapidly 
and without challenge, while the colored voters were purposely delayed, 
so that many of them had not yet voted when the polls closed. The 
mere fact of receiving the votes at two windows aid not affect the 
validity of the election. There was very little testimony tending to 

i)rove the charge of unfairness, and this was fully contradicted. Simi- 
ar charges were made against a few other precincts, but not proved. 
Many votes were charged to have been rejected by the illegal rulings 
of election officers, but while some votes may have been so rejected, 
the number was much less than charged, and not great enough to affect 
the result. 

The C;Ommittee unanimously recommended resolutions declaring con- 
testee elected. The House agreed without division. 
[2 Ells. 667-675.] 
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(19) Bayley v8. Barbour. 

Inhahitajicy, Report for contestee, Contestee retained his seat. 

Report by Mr. Wait. 

Contestant almndoned all the claims in his notice of contest except 
the charge that contestee was ineligible by reason of not being an 
inhabitant of Virginia at the time of his election. In doing this he of 
course abandoned all claim to be himself entitled to the seat, and the 
committee would have prefeiTed to have the question of eligibility 
raised by a memorial from the electors, who were alone interested. 

It appeared that Mr. Barbour had no property in the city of Alex- 
andria, but that his wife had, and it was assessed against her as a resi- 
dent of Alexandria until shortly after the election in question. Mr. 
Barbour had a temporarv home in Washington, but he always considered 
and announced himself as a resident of Virginia. Legal processes 
were habitually served on him in Alexandria. For two or three 
months before and after the election in question he had been actually 
present in Virginia, with no intention of ever permanently removing 
therefrom. Tne laws of Virginia required a year's residence in the 
State and three months in the county, city; or town. It was contended 
that Mr. Barbour had not these qualifications of an elector, but the 
committee, after discussing the cases of Bailey (C. & H., 411) and Key 
(C. & H., 224), held that it was not necessary that a member should 
be a voter in the State at the time of his election, but only that he be 
an inhabitant. 

The committee recommended that contestee retain the seat, and the 
House agreed without division. 

[2 Ells., 676-680.] 

(20) Jones m, Shellet. 

Application for a f^peeial investigation. Majority report favorable; 
mJtwrity report ada^'se. No action hy the Home, 

Majority report by Mr. Ranuey; minority report by Mr. Beltz- 
hoover. 

Mr. Shelley had been unseated (see case of Smith "ijs, Shelley) and a 
vacancy dec^lared. A special election was called to fill the vacancy, 
and Mr. Shelley was certified to have been again elected. Contestant 
alleged that on the face of the precinct returns he had received a 
majority of about 10,000 votes, but that nearly all his votes had been 
thrown out by the county canvassers on frivolous pretexts. He 
exhibited to the committee^ the returns of the United States super- 
visors, which seemed to support the charge. Notice of contest nad 
been duly served, but the tune allowed by the statute for taking testi- 
mony woidd extend beyond March 4, 1883, when the Congress would 
expire by limitation. Contestant therefore petitioned for a more 
speedy way of investigating the election. TThe committee favored 

f ranting the application. The well-known history of the district (the 
ourth Alabama) and the facts brought out in the contest of Smith vs. 
Shelley gave a show of probability to the claims of contestant, and if 
his allegations were true the House ought to know it. The committee 
therefore recommended that a subcommittee of three members be 
authorized to go to Alabama to take testimony. 
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The minority opposed employing any nueh plan. Contestant might 
have started his contest earlier and thus gained time. The time was 
now (January 23, 1883) so short that no special committee could take 
more than a small part of the evidence. Contestant and contestee were 
taking testimony m the regular way, and should be permitted to pro- 
ceed. The only effect which an investigation by a special committee 
could have would be to prejudice the case of Craig vs. Shelley, which 
was pending in the Forty-eighth Congress. The Forty-seventh Con- 
gress had already had contests enough of its own "without embarking 
in the business of setting up small side shows to help along contests in 
the next House." All the presumptions were in favor of contestee, 
and the statement of the majority that the claims of contestant were 
"probable" was based on uncalled-for assumptions. 

The rule of law being that the ordinary method of trying contested elections ia 
accordance with the provisions of the act of Congress will not be departed from 
without good cause, it is respectfully submitted that under all the circumstances in 
this case no such cause has been shown. 

The minority report was subsequently withdrawn by unanimous 
consent. 
There was no action by the House. 
[2 Ells., 681-686.] 
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FGBTT-EIGHTH C0HGEE88, 1883-1885. 

Committee on Elections, 

Mr. Turner, Geor^a, Mr. Adams, New York, 

Davis, Missouri, Ranney, Massachusetts, 

Converse, Ohio, Pettibone, Tennessee, 

Cook, Iowa, Miller, Pennsylvania, 

Bennett, North Carolina, Valentine, Nebraska, 

LowRY, Indiana, Hepburn, Iowa. 

Elliott, Pennsylvania, Hart, Ohio, 
Mr. Robertson, Kentucky. 

Cases, 

(1) J. R. Chalmers vs. V. H. Manning, Missisnjpj^i, 

(2) George T. Garrison vs, Robert Mayo, Virginia. 

(3) Francisco A. Manzanares vs. Tranquilino Luna, Ne^o Mexico. 
US Charles C. Pool vs. Thomas G. Skinner, North Carolina. 

(6) S. N. Wood vs. S. R. Peters, Kansas. 

(6) Charles T. O'Ferrall vs. John Paul, Virginia. 

(T) William M. English vs. Stanton J. Peelle, Indianxi. 

(8) 7\ ' "" 



(8) Jonathan H. Wallace t?«. Wm. McKinley, jr., Ohio. 

(9) James E. Campbell vs. Henry L. Morey, Ohio. 
\\ff\ John E. Massey vs. John S. Wise, Virginia. 

(11) George H. Craig vs. Charles M. Shelley, Alabama. 

(12) A. C. Botkin vs. Martin Maginnis, Montana TerritoTy. 

(13) James H. McLean vs. James O. Broadhead, Mmsoui^. 

(14) Benjamin T. Frederick vs. James Wilson, Iowa. 

(1) Chalmers vs. Manning. 

Pi^ma facie case: Neither party seated. Case on merits: Undue 
influence oy Goveimm^nt officers; Iwlding of incompatible office. Ma- 
jmnty reports for contestant; minority report to aeclare seat vacant. 
Contestant seated. 

Prima facie case: Majority report by Mr. Turner; minority report 
by Mr. Cook. 

Case on merits: Majority report by Mr. Cook; dissenting report by 
Mr. Ranney; minority report by Mr. Davis. 

The Clerk of the House did "not place the name of either claimant 
on the roll, as the certificate of election of Mr. Manning had not been 
filed with him, and among the papers which were filed oy the parties 
there was nothing which he regarded as a certificate of election. There 
was considerable debate during the first two days of the session as to 
what was the proper course to be pursued, and on the second day a 
resolution was introduced, with the consent of Mr. Manning, and 
passed, referring all the papers presented by both parties to the Com- 
mittee on Elections, ''with instructions to report immediately whether 
upon the prima facie case as presented by said papers said Manning 
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or Chalmers is entitled to be sworn in as a member pending the contest 
Dn the merits, and not to affect the final right to said seat. 
The committee reported that — 

This action of the House was either a refusal of the seat to Mr. Manning by the 
House on the usual evidence of the governor's certificate or it was a renunciation by 
him of his right to demand such seat upon the governor's certificate alone; perhaps 
it was both. 

Amonff the papers referred was a commission issued by the governor 
to Mr. Manning, in due form. If the committee had confined their 
investigations to this paper alone, they would "unhesitatingly have 
aflSrmed Mr. Manning's right to occupy the seat pending the contest 
Except in extraordinary cases, and in rare instances, we find that the 
commission or certificate concludes all inquiry as to which of the 
claimants of a seat shall occupy it until the contest on the merits is 
detennined." But in this case all the papers had been referred by the 
House, and among them was the certificate of the secretary of state, 
upon which the certificate of the governor was based. This certificate 
showed a large number of votes returned for J, H. ChanMess^ which, 
if counted for contestant, would give him a majority of all the votes. 
Contestee in his answer to the notice of contest had conceded that 
these votes were cast for contestant, and had announced his intention 
of not claiming the seat on the certificate of the governor, or until he 
could prove his election by other evidence. The returns on which the 
certificate of the secretary of state was based showed that the votes in 

?[uestion were returned to the secretary of state as having been cast 
or contestant — the name "Chambless" appearing not on the face of 
the returns, but in a tabular statement written on the back of one of 
them. Under these circumstances, and on account of the instructions 
of the House, the admissions of contestee, and his refusal to take his 
seat in the usual way, the committee were '"unable to agree that Mr. 
Manning should be seated upon hi^ pinina facie title. Mr. Chalmers 
having no such credentials as the law contemplates, we do not think 
that he ought to be seated pending the contest.'' 

Mr. Cook filed a dissenting report, contending that the circimi- 
stances of the reference did not show that Mr. Manning had declined 
or the House denied his right to take a seat on his certificate. The 
only evidence proper to be considered on 9^ jyrima facie case was the 
certificate, and, according to all the authorities, unless this certificate 
either showed on its face facts contradicting the result to which it cer- 
tified or was issued by incompetent authority, it was conclusive of the 
pi^hna facie right of its holder to the seat. To hold otherwise, and 
especially to hold that a person shown by other evidence than the cer- 
tificate not to have received a majority on the face of the returns was 
thereby to be deprived of ih^ priina facie WW^ given by the certificate, 
would be to double the labor of every election case by requiring two 
adjudications, both based upon testimonv. 

On Wi^jyi'ima facie Q:ds>^^ a resolution that the credentials of contestee 
were *'due and perfect" was defeated, by a vote of 106 to 139, and 
one that he be swoni in, by a vote of 91 to 157. The committee was 
then, without division, discharged from the consideration of ih^jyrima 
facie case. 

The seat remained vacant pending the investigation of the merits. 
On the final adjudication the committee, by a nearly unanimous vote, 
decided that contestant was entitled to the seat. He was conceded to 
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have received a large majorit}' on the face of the returns, but his elec- 
tion was sought to fe overthrown bv charges that oflScers of the United 
States Government, by illegal influence and bribery, had interfered 
with the election, and also by the allegation that contestant, by virtue 
of his employment as ^'special assistant to the district attorneys for 
the northern and southern districts of Mississippi," had been an oflicer 
of the United States, and was thereby disqualified from being a mem- 
ber of Congress. 

The committee found that Federal patronage and the sendees of 
Federal oflicers had apparently been used in a way that was "a re- 
proach to the civil service of the country." But while such practices 
were to be condemned, it did not appear in this case that they had 
affected the result of the election; indeed, their main effect seemed to 
have been to secure to contestant the nomination of his party, with 
which the House had nothing to do. As to the second question, pass- 
ing the question whether the position of special assistant to the district 
attorney is an office within the meaning of the Constitution, the com- 
mittee found that Mr. Chalmers was retained for a special purpose, 
''and that prior to the time for the convening of Congress the matter 
for which he was appointed or employed had been disposed of. * * * 
Practically his connection with the office of district attorney had 
ceased." 

Mr. Ranney presented a report signed by himself and Messrs. Pet- 
tibone, Miller, Valentine, Hepburn, and Hart, all of whom agreed in 
the conclusion of the majority report, but protested against the insin- 
uations of that report against tne conduct of Federal officials and 
against the personal charact^er of contestant. They claimed that the 
evidence entirely failed to substantiate any of these charges. They 
also discussed more at length the question of whether the office of assist- 
ant to a district attorney was a disqualifying office. 

Mr. Davis presented a minority report in which he contended that 
the position held by contestant was an office within the meaning of the 
constitution. Contestant was retained for the prosecution of a number 
of casas, and the alleged settlement had to do with only one of them. 
Some of the cases were still pending, and contestant had not resigned 
his appointment until some months after the beginning of the session 
of Congress. He prasented resolutions declaring the seat vacant on 
this ground and also on the ground of corrupt influence by Federal 
officials. 

On the case on the merits the resolutions presented by the majority 
were passed by a vote of 163 to 56, and contestant was sworn in. 

[Mobley, 7-52.] 

(2) Garrison i\s. Mayo. 

W/icii vertijicate conchi^sJre of prima facie right. Illegally needed 
returuH, Illegal rotis. Rtport on prima facie case for contested; on 
case mi nier'iU for contestant. Contestant seated, 

^Gvfoxi on prima facie case by Mr. Lowry; on case on merits by 
Mr. Turner. 

Contestee, having the certificate of election, was swoni in on the 
first day of the session. On the second day a resolution was offered 
referring the ^^ certificates and all other papers" to the Committee on 
Elections, with instructions to report ''which of the rival claimants 
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to the seat from that district has the prhnafaeie right thereto, reserv- 
ing to the other partv the privilege of contesting the case upon the 
merits." The next ^ay a resolution was passed referring the above 
resolution to the Committee on Elections, " with instructions to 
report on the legal question involved therein." 

The committee took this latter resolution as implying that the 
House had not instructed the committee to examine other evidence 
than the certificate, and reported a resolution declaring 

That upon the legal question involved in the case of Garrison vs. Mayo, the return 
of the governor, in the abHence of anything appearing thereon or properly presented 
in connection therewith tending to impeach it, is conclusive as to ilm' prima fade 
right, and that, pending the contest on the merits, the sitting member is therefore 
in this case entitled to retain the seat. 

Mr. Davis dissented from the construction given to the resolution 
referring the case. 

On the case on the merits the committee reported that contestee had 
been certified by the State canvassers as having received a majority of 
1 vote, but that this result had been reached by throwing out the vote 
of one county on the ground that on the seal mipressed on the return 
the word ''county" was written over the word ''circuit" of the seal. 
Counting this county, and also the return of an island precinct which 
had been delayed, contestant was shown to have a majority of 72 votes. 
The burden of proof thus shifted to contestee, and he sought to sustain 
it by showing illegal votes for contestant suflScient to overcome his 
majority, ^me of these votes involved legal questions arising under 
the Virginia capitation tax law and votes found in the wrong boxes. 
The committee preferred not to decide these auestions until the 
consideration of other Virginia cases of which tney were decisive. 
Taking, however, the views of the law most favorable to contestee, and 
looking on the evidence of the facts claimed in the light most favorable 
to him, he had not shown enough illegal votes to overcome the majority 
of contestant. Contestant had also charged a very large number of 
such votes against contestee, and a consideration of the evidence would 
probably increase his majority^ but as in any case he wjis elected, the 
committee did not think it necessary to examine all the evidence. The 
coHMnittee were unanimous in their decision in favor of contestant. 
The House agreed without division to the resolutions presented, and 
contestant was sworn in. 

[Mobley, 53-59.] 

(3) Manzanares vh, Luna. 

Fravd, Report for contestant. Contestant seated. 

Report by Mr. Robertson. 

The notice of contest in this case was served within the time, on the 
wife of contestee, at his home, he being absent from the Territory. 
Other notices were sent to Washington by mail and express, but none 
was actually served on contestee until after the expiration of the thirty 
days. The committee held that the service was suflBicient. The notice 
charged fraud in various counties, but the testimony was confined to 
the county of Valencia, where contestee was returned as receiving 
4,259 votes, and contestant 0. The largest previous vote in the county 
had been 2,136, and there had been no increase in the ])opulsition.. 
The Democratic party, to which contestant belonged, had always pre- 
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viously cast from three to six hundred votes. At this election no 
votes were certified for contestee by the county board, though the poll 
books showed that he received 66. 

Examining the evidence at particular precincts, the committee found 
that the election at precincts casting a vote of 2,357 for contestee was 
fraudulent, and that the votes must be thrown out. The proof of fraud 
in most cases consisted of proof that a much less number of votes was 
cast than returned. The names on the poll books in some cases were 
obviously fictitious; in some cases they were arranged in alphabetical 
order, as if copied from some index or registration fist. In one or two 
cases the whole returns were forgeries. In one case the election was 
held the dav before the legal day. Deducting from conte^stee the votes 
at the fraudulent polls, contestant was shown to have a majority of 938 
votes. The committee unanimously recommended that he be seated. 
The House agreed without division and contestant was sworn in. 

[Mobley, 61-64.] 

(4) Pool vs. Skinner. 

Election to Jill vacancy^ lield in neiv district. Majority report for 
the validity of the election: ininortty report that it was invalid^ as held 
in the wrong district. House refused to consider case. 

Majority report by Mr. Turner; minority report by Mr. Ranney; 
further dissenting report by Mr. Cook. 

At the time of the election of members of the Forty-eighth Con- 
gress, the State of North Carolina had not yet been redistricted under 
the new apportionment law and had elected eight Representatives from 
the old districts and an additional Representative at large. Walter F. 
Pool was chosen the Representative for the First distnct. After the 
election the State was redistricted and Bertie County was taken out of 
the First district and Carteret County added to it. Subsequent to the 
passage of this law Mr. Walter F. Pool died and the governor issued 
writs for an election to fill the vacancy, to be held in the nev) Fii*st 
district. At this election Mr. Skinner received the majority of the 
votes. His election was contested by Mr. Charles C. Pool, his oppo- 
nent, on the ground that the election should have been held in the old 
district, from which Mr. Walter F. Pool had been elected. Mr. Skinner 
was sworn in and a resolution passed directing the Committee on Elec- 
tions to report whether he was elected from the proper district. The 
majority of the committee reported in favor of the validity of the elec- 
tion. At the time the election was held the law of North Carolina 
provided that for the purpose of electing Representatives in Congress 
the Stiite should be aivided into nine specified districts. This law 
expressly repealed all previous laws, saving no exceptions. At the 
time of the election the only First district m legal existence was the 
one in which the election was held. The governor had decided that it 
should be held in this district, and, while the precedents of Congress 
on the subject were conflicting, it was found that Congress had alwavs 
acquiesced in the course of the State authorities. Whichever way the 
governor decided the question, the committee would not be inclined to 
overthrow his decision. They accordingly recommended a resolution 
that contestee '^ retain his seat without prejudice to the ultimate right 
to the seat." 

The minority held that the election ought to have been held iu tho old 
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district. If the election in the new district was allowed to stand, one 
county would be without any Representative in Congress and another 
cbunty would be representea by two Representatives. The difference 
in these two counties in this case niad!e a difference in the political 
complexion of the district. If the principle on which the report of 
the majority was based was carried to its logical conclusion it might 
produce the most absurd consequences. 

The law of the State only gave the governor the power to fix the 
tmie of elections to fill vacancies; they were to be held in the manner 
and places required by law. The writs and proclamations were to go 
to the separate precincts. A Congressional district is not a separate 
corporation, having an election machinery of its own; it is merely a 
designation of what counties shall have the right to choose a Repre- 
sentative. Under the precedents of the House, and a fair construction 
of the laws of North Carolina, the counties which should have filled 
the vacancy were the counties in which the vacancy occurred. The 
minority were of the opinion that the election should be declared 
invalid. 

Mr. Cook filed a report agreeing in the conclusion of the majority, 
but on different grounds. He held that the election should have been 
held in the old district, and that the votes cast in Carteret County, not 
in the old district, should be rejected. But rejecting these votes, con- 
testee was still elected, and his election could not be invalidated by the 
fact that the people of Bertie did not vote, for they could have voted 
under the law if they had desired. 

This case was twice called up, but each time the House refused to 
consider it, and it was never acted on. 

[Mobley, 65-78.] 

(5) Wood vs. Peters. 

Power oj^ the State to superadd qualifications for Representative in 
Congress to those prescribea hy the Constitution of the United Stages, 
Majority report for contestee; report hy Mr, Bennett for contestant, 
Contestee rdmned the seat. 

Majority report by Mr. Elliott; minority report by Mr. Bennett. 

At the election for members of the Forty -eighth (Jongress from the 
State of Kansas four members at large were voted for. Contestee 
received the highest number of votes; contestant stood fifth in order. 
He contested tne election of contestee on the ground that he was in- 
eligible under the constitution of Kansas. This constitution provided 
that the judges of the district couiis of the State should not ''hold 
any office of profit or trust under the authority of the State or the 
United States during the term of office for which said justices or judges 
shall be elected." 03ntestee was at the time of his election a judge of 
one of the district courts of Kansas, and hence clearly came within the 
disqualifying provisions of the constitution. But the committee held 
that the States have no authority to prescribe other qualifications for 
Representatives in Congress than those prescribed in the Constitution 
of the United States, and the provision in question was consequently 
void. Story and Kent, and the recent cases of Turney vs, Marshall and 
Fouke vs, Trumbull were quoted as sustaining this doctrine. 

Mr. Bennett presented an elaborate minority repoi-t, holding that 
the enumeration of certain qualifications in the Constitution did not 

H. Doc. 510 26 
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exclude the requirement of others, and that the requirement of these 
additional qualifications was among the reserved rights of the States. 
To hold otherwise would be to hold invalid provisions in the constitu- 
tions of nearly all the States (a complete list of which was given in the 
report), some of which were adopted before the Constitution itself. 
The debates in the Constitutional Convention clearly showed that no 
such limitation of the powers of the States was intended. 

Mr. Peters being ineligible, Mr. Wood, being the eligible candidate 
who received the highest number of votes, should be declared elected. 
The principle that votes cast for an ineligible candidate were to be 
treated as nullities was sustained by all the English authorities and 
the best American precedents. 

The House adopted the resolutions presented by the conunittee with- 
out division, and Mr. Peters retained his seat. 

[Mobley, 79-136.] 

(()) O'Ferrall v8, Paul. 

JVonvmpnefif of caplUvtion tair. Votes cast on tax receipts issued by 
' * special collectors " a/nd paid for hy party committee. Majority report 
for contesta/at ; minority report for contestee, Corvtestami seaied. 

Majority report by Mr. Lowry; minority report by Mr. Miller. 

Mr. Paul received a majority of 205 votes, as cast and returned, and 
was given the certificate; but, having been appointed to the bench of 
the Unit^ States court, he never qualified ana sent his resignation to 
the governor. The seat remained vacant pending the contest. Con- 
testant claimed the seat on the ground that a number of votes larger 
than the returned majority of contestee had been cast for him by per- 
sons who were disqualified by reason of nonpayment of the capitation 
tax required by the laws of Virginia. The cnarge applied to the whole 
district, but the only county discussed in the reports or fully covered 
by the testimony was Albemarle. Here the committee foimd that 
676 votes were cast for contestee by persons who were on the delin- 
quent tax list, and that 557 of these had not paid their tax, under any 
construction of the law, and must be rejected. 

Under the law the assessment lists returned to the auditor of public 
accounts and the delinquent tax lists made out by him were required 
to show the color of each person included in them. In Albemarle 
County a witness testified that he had compared the poll lists of the 
various precincts with the delinquent tax list of the county and with a 
list of tne tax receipts issued by the county clerk subsequent to the 
preparation of the said list, and had found that 676 persons had voted 
whose names were on the list of delinquents, and to whom no tax 
receipts had been issued by the clerk. As these persons had been per- 
mitted to vote, they h%d presumably presented tax receipts, and these 
receipts must have been those issued by certain "special collectors" 
appomted by the auditor of public accounts and their deputies. The 
right of the auditor to appoint these collectors and of the collectors to 
appoint deputies was in dispute. Conceding the right, it still appeared 
that the only person empowered to issue receipts was the county clerk. 
But expressly reserving all these questions and conceding for the pur- 
poses of this case the legality of the appointment of the collectors and 
their right to receive taxes and issue receipts therefor^ there still 
remained the question — and on this question the committee chiefly 
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rested the cafeo — whether all these receipts were paid for before the 
election. The evidence shewed that they were not paid for by the 
voters, but bv the party committee of contestee's party, and that only 
$126 im, cash had been paid before the election. As this $125 was only 
sufficient to pay for 119 receipts, it followed that the remaining 657 
votes had been cast by persons for whom no tax had been paid prior 
to the election. These votes were illegal, and ought to be deducted 
if it could be ascertained for whom they were cast. 

The whole system of ""special collectors" was shown to have been 
one adopted by contestee's party for political purposes. The auditor 
of pubhc accounts was a lestding manager of tne party, the collectors 
ana deputies were all partisans of contestee, and in Albemarle County, 
with a very few exceptions, it was shown that the tax receipts were 
given out only to known Republicans. They were paid for out of the 
Kepublican campaign fund. Moreover, it was shown that substan- 
tially all the voters voting on these receipts were colored. Twentv- 
one witnesses of both parties and colors, representing nearly all the 
precincts in the county, testified that the colored vote was cast with 
substantial unanimity for contestee. Under all these circumstances 
there could be no doubt that these votes were cast for contestee. 
Deducting them all from his vote left a majority for contestant of 352 
votes. Including the vote of a precinct which had been rejected by 
the county commissioners because of irregularity in sealing, the 
majority oi contestant would still be 248. The committee accordingly 
recommended resolutions declaring contestant elected. 

The minority disagreed, and called attention to the fact that the 
resolutions appended to the majority report only received in the com- 
mittee the votes of six of the fifteen members. The minority held 
that the evidence entirely failed to sustain the conclusions of the 
majority. Without deciding the question whether the "special col- 
lectors'' were officers dejure^ thej were certainly officers defacto^ act- 
ing under color of legal authority. Under the precedents the fact 
that the taxes were paid for by a political committee did not affect the 
status of the case, as the elector by accepting the receipt adopted as 
his own the act of the person paying the tax and adopted it as of the 
time of its performance. All this was practically conceded in the 
majority report, and the ease of contestant rested on the assei-tion that 
only $126 of the money was paid before the election. But the evidence 
showed that $665 was paid before the election; $440 of this was in a 
draft and was not indorsed by the collector until after the election, 
but it was received by him some weeks before the election. The con- 
tention of the majority report could only be sustained on the ground 
that the money represented by this draft was not paid until it was 
indorsed and cashed by the collector. 

The testimony of only one witness was relied on to show who the 
676 alleged delinquents were, and even he did not show who the 567 
deducted by the majority were. He did not show that he knew any 
of the voters, or their color; but his testimony only showed that he 
had examined certain lists of delinquents and receipts and the poll 
lists, and whenever he found on any poll list a name also found on the 
delinquent list and not found on the list of receipts, he had included it 
in his list. There was nothing to show that the persons voting and 
those on the delinquent list were the same, and the lar^e number of 
similar names rendered it very uncertain. The poll lists were not 
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required to show, and so far as appeared did not show, the color of the 
voters; and the testimony of this witness was based on the inference 
that if John Brown (colored^ was on the delinquent list, and a John 
Brown voted anywhere in tne county, the John Brown who voted 
must have been colored, and must have voted on a tax receipt issued 
by a special collector. Of the 676 persons included in this witness's 
testimonv, only 657 were deducted by the majority, and there was noth- 
ing at all either in the testimony or in any possible inference to show 
which voters these 667 were. In four of tne twenty precincts there 
was no testimony to show for whom the colored vote was cast, and in 
the others it was merely the impression of the witnesses as to the vote 
as a class. There was no evidence to show that any individual voter 
voted illegally, or for whom any individual voter voted. It was impos- 
sible, under the reasoning of the majority, even to state how many 
votes were rejected in any particular precinct. The minority accord- 
ingly recommended resolutions declaring contestant not elected. 

The resolutions presented by the minority were defeated by a vote 
of 83 to 139. 

The resolutions presented by the majority were then passed without 
division, and contestant was sworn in. 

[Mobley, 137-166.] 

(7) English m. Peelle. 

Recount; illegal haUots; midue Influm/ie; iUeaal r^ection of votes. 
Majority report for conte8t<mt; minority report for conteatee. Contest- 
a/nt seated. 

Majority report by Mr. Converse; minority report by Mr. Hart. 

According to the returns contested had a majority of 87 votes over 
contestant. Contestant charged (1) that the tickets of contestee were 
illegal, being printed on " plate" paper and easily distinguishable; (2) 
that there was an error in the count of the votes in Marion County 
whereby contestant was deprived of 99 votes; (3) that certain persons 
from the jail and infirmary voted under undue influence and were not 
legal voters; (4) tliat at one of the wards voters were prevented from 
voting by the improper conduct of the election officers; and (5) that 
a spurious Democratic ticket, containing the name of contestee, was 
circulated. 

As it was not claimed that the last three charges, as far as sustained 
by evidence, were sufficient to affect the result, the case may be said 
to turn on the first two charges. 

The statute of Indiana provided that — 

All ballote which may be cast at any election hereafter holden in this State shall 
be written or printed on plain white paper, of a uniform width of 3 inches, without 
any distinguishing marks or other embellishments thereon except the names of the 
candidates and the offices for which they were voted. 

The Republican tickets were printed on a material known as " plate," 
a very heavy, finely glazed paper, easily distinguished from the paper 
ordinarily used for ballots ana on which the Democratic tickets were 
printed. These tickets, when lightly folded, would easily spring open 
when deposited in the box, thus facilitating double voting, ana were 
genemlly known as "spring-back" tickets. The committee held that 
thev were not only in violation of the statute, which provided that the 
ballots should be of '^ plain white paper," but also in violation of the 
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constitution of Indiana, which provided that elections should be ''by 
ballot." An election by ballot implies the right of secrecy. 

Any ticket printed on material, plain white in color thoogh it be, yet so thick as 
to be readily distinguished from otdinary paper in use for such purposes, Is as much 
a distinmiishing mark and as much in violation of law as if it had the photograph of 
the candidate printed on it. * * * If there were no other facta in the case than 
those connected with the '* spring-back tickets" ^our committee would find no diflS- 
culty in setting aside the election, and but little in recommending the seating of the 
contestant. 

The error of 99 votes in the count of the votes of Marion County 
was shown by the testimony of Hon. Austin H. Brown. There had 
been a contest between two candidates for the office of sheriflf of the 
county, and Mr. Brown was one of three commissioners appointed by 
the court to recount the votes for sheriff. At the instance of the father 
of contestant, Mr. Brown took note of the votes cast for Congress on 
the same ballots, and testified that as he counted it the plurality for 
Peelle in the county was 99 less than that returned by the precinct 
officers. 

The committee held that — 

The value of the recount made by him must- turn upon the capacity of Mr. Brown 
to make the count and his veracity in testifying in regard to it. If these are both 
established, as much weight should be given his count as if he had been directed by 
the court to make it. 

Mr. Brown's character and reputation for tnith and veracity were 
shown by a number of witnesses to be very good, and he was also 
shown to be experienced in the keeping of accounts. He had held 
positions of trust and honor, some of them involving expertness in 
accounts. The ballots had been kept as provided by law, and in the 
custody of partisans of contestee, where if they had been tampered 
with it would not have been in the interest of contestant. At the time 
of the contest the ballots were still in existence and in official custody, 
but contestee had not seen proper to introduce them in evidence to 
contradict the testimony of Mr. Brown. Deducting the difference in 
the counts of Mr. Brown and the precinct officers was alone sufficient 
to overcome the majority of contestee and elect contestant. 

It was also shown that inmates of the jail and poorhouse were taken 
to the polls by partisans of contestee ana made to vote the Republican 
ticket. The election officers in one ward refused to receive tne votes 
of Democrats who offered the affidavits required by law, and contest- 
ant was thereby deprived of a number of votes estimated by a witness 
as 100. Spurious Democratic tickets containing the name of contestee 
were also in circulation, but precautions were taken to prevent their 
use^ and only 12 of them were voted. Deducting all these votes, the 
majority of contestant was increased. The conunittee accordingly 
recommended resolutions declaring contestant elected. 

The minority disagreed on all the issues. The evidence on the last 
three pointa was entirely insufficient to show the state of facts alleged, 
and if it was, the result would not be affected. The case therefore 
turned on the Question of the illegality of the Republican tickets and 
the recount in Marion County m^e by Mr. Brown. The tickets were 
conceded to have been printed on plain white paper, 3 inches in width, 
in literal compliance with the statute of Indiana. The tickets were 

Srinted on No. 2 book paper, while those of the Democrats were on 
[o. 3 book paper. If the tickets could be distinguished by the thick- 
uess of the paper, it was no more true that the Republican tickets 
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could be distinguished by their thickness than the Democratic by their 
thinness. There was no way, under the law, of selectin&f either ticket 
BS the standard. The evidence entirely disproved the charge that the 
selection of jjaper was for any fraudulent or illegal purpose. An 
Indiana court, in a case involving the same ballots and election, had 
decided them legal. But even if they were in violation of law, the 
law was only directory, and the penalty should be inflicted. on those 
who violated it in procuring or receiving the tickets, and not on the 
voters by depriving them or their votes. 

The recount made by Mr. Brov/n was utterly without validity. He 
was a commissioner api)ointed by the court to conduct a recount of 
other votes, and was neither authorized to conduct this recount nor 
sworn to conduct it correctly. He conducted a large part of his 
recount without the knowledge of the other two commissioners. After 
they discovered what he was doing they also kept a count. In all the 
precincts counted after all three liad commenced to count the gains 
were for contestee, but Mr. Brown testified that on the whole recount 
he found a gain of 99 for contestant. He was paid by the father of 
contestant to make the recount. He had lost or destroyed all memo- 
randa made at the time, but presented a statement which he said had 
been based on those memoranda. This statement did not show, and 
he could not testify, what the vote for either candidate in any precinct 
was or what gains or losses were made in any particular precinct. It 
only showed a net gain of 99. At the close of the recount Mr. Brown 
was shown to have said to his associates: 

There is nothing in a recount for Mr. English. 

This was a recount made chiefly in secret bv an unsworn and unau- 
thorized person under circumstances where if he had done the best 
he could it would be very difficult to be accurate. The original memo- 
randa were not in existence, and no intelligent statement of the vote 
was given. Such a recount ought not to oe permitted to overcome 
the sworn and otherwise unattacked returns of the election officials. 
The minority accordingly reported resolutions declaring contestee 
entitled to his seat. 

The resolutions of the minority were first adopted as an amendment 
by a vote of 121 to 117. A motion was made to reconsider this vote. A 
motion to lay this latter motion on the table was lost, after a prolonged 
struggle, by a tie vote. The motion to reconsider was then passed by 
a vote of 133 to 130. After several other votes the substitute recom- 
mended by the minorit}^ was lost by a vote of 128 to 129, and the 
original resolution of the majority carried by a vote of 130 to 127, and 
contestant was sworn in. 

[Mobley, 167-183.] 

(8) Wallace vh, McKinley. 

AinMgvoics hallots; illegal votes. MajoHty report for contestant; 
minor Ity report for contestee. Contestant seated. 

Majority report by Mr. Turner; minoritv report by Mr. Ranney. 

According to the returns, as canvassed by the State canvassing 
board, contestee had a majority of 8 votes and was given the certifi- 
cate. This result was arrived at })y treating 23 votes returned for 
^'John H. Wallace," ''Major Wallace," '' Wallace," "W. H. Wal- 
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lace," "W. W. WaUace," ''Jonathan Wallace," ''Maj. Wallace," and 
*'J. H. Wallace" as cast for different persons. Contestee, in his 
argument before the committee, conceded that 16 of these votes should 
be counted for contestant. This would show a majority of 8 votes for 
contestant on the face of the returns and shift the burden of proof to 
contestee. The other 7 votes not conceded, being those returned for 
John H. Wallace, W. H. Wallace, and W. W. Wallace, the conunittee 
thought ought also to be counted for contestant, it being shown that 
there was no other candidate for the office by the name of Wallace. 
In one township the evidence showed that a number of ballots bearing 
names approximating that of contestant had not been included in the 
count or return of tne election officers. The evidence as to the num- 
ber of these ballots was conflicting, the estimates of the witnesses 
ranging from 2 to 15. The ballot box was introduced in evidence, 
but it had not been kept strictljr in the manner provided by law, ana 
there were reasops for suspecting that it might have been tampered 
with. In this box were found 11 ballots for °' Major Wallace," "Ma. 
W-llac," " Wolac," ''Mag. Wolac," '' WoUac," "Wallace," " Woloc," 
"Mage. Wolac," and " Wolloc." The existence of this species of 
ballot, and their failure to be counted by the judges was established 
independently of the ballots in evidence, and the conmiittee thought 
that on all the evidence their number could be taken as 11. as found 
in tiie box. In another precinct a ballot for " Walce" had not been 
counted. In another a ballot voted by inadvertence with a name and 
some figures on the back was thrown out by the judges. Recounts in 
three townships showed a gain of 4 votes for contestont, part of them 
being votes where the name of contestant was written in pencil, but 
the printed name of contestee not erased. They had not been counted 
by tne election officers. Counting all these votes contestant had "a 
plurality of 30 votes to be overcome by his competitor." Contestee 
sought to overcome this majority by showing 66 illegal votes. Three 
of tnese votes were votes cast for "J. Wales, "Jonathan H. Walser," 
and "Jonathan H. Wallace," and counted by the election officers for 
contestee. On the principle previously followed, and especially in 
view of the fact that these ballots had been counted by the election 
officers, the committee did not think they ought to be rejected. The 
remainder of the votes were chiefly attacked for nonresidence. The 
committee did not discuss individual cases, but announced the conclu- 
sion that not more than eight of them were sufficiently proved. The 
rule had always been that the illegality of a vote once received must 
be shown "to the exclusion of all reasonable doubt." This was not 
done in these cases. In some cases the proof how the voter voted 
consisted of evidence of statements made by him after the election. 
This evidence was held to be inadmissible. The majority of contest- 
ant on the face of the returns not having been overcome by evidence, 
the committee recommended resolutions declaring him elected. 

The minority dissented from the conclusions or the committee, and 
complained of the manner in which the majority report was written. 
The House was at least entitled to the names of tne votes found illegal 
or sustained by the committee, and some statement or reference to the 
evidence on which the findings were based. The minority report 
accordingly contained a much more detailed statement of the issues 
and evidence than that found in the majority report. 

The minority held that the contestee had rightfully obtained his 
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certificate, and that if the canvassing board had awarded it to anyone 
else it would have exceeded its ministerial powers. Under these cir- 
cumstances it was — 

erroneous to assume that the burden shifts from the contestant to the contestee, by 
proving one item of his claim, which alone considered might change the result. 

Taking the evidence in detail: Contestee was clearly shown to be 
entitled to have counted for him 11 votes illegally rejected by the 
judges of election. Of the 55 illegal votes charged by contestee, 53 
were shown to be illegal. The ballots for ''J. Wales" and "Jonathan 
H. Walser" could certainly not be counted for contestant in the 
absence of all evidence of the intention of the voters. Similarly in 
regard to the ballots for " Wllac," " Wolac," "Waloe," etc., which 
could not be counted for Jonathan H. Wallace without contradicting 
the ballot. The evidence in regard to the other alleged illegal votes 
is reviewed in detail in the minority report. The evidence of the way 
in which 8 of them voted was the declarations of the voters made 
after the election. The minority thought that under the precedents 
this was admissible, but if it was not it would not aflfect the result of 
the case. According to the conclusions of the minority contestee was 
elected by a majority of 67 votes. They did not think that the closest 
scanning of the evidence could even throw a doubt upon the correct- 
ness of their conclusions in more than five cases, and they accordingly 
recommended resolutions declaring contestee elected. 

The resolutions recommended by the minority were lost hy a vote 
of 108 to 158. The resolutions reconmiended by the majority were 
then passed without division, and contestant was sworn in. 

[Mobley, 185-214.] 

(9) Campbell vs. Morey. 

Recowrd; irregular ballots; student votes; other illegal votes. Major- 
ity report fo7* contesta^it; minority report for cimtestee. Contestant 
sealea. 

Majority report by Mr. Lowry; minority report by Mr. Miller. 

According to the returns, contestee had a majority of 41 votes. 
Contestant sought to overcome, and contestee sought to increase, this 
majority by recounts of some of the ballot boxes, and proof of illegal 
votes cast by students, other nonresidents, minors, iaiots, and other 
disqualified persons. The decisive issue was the student votes. 

Tne ballote of certain precincts were recounted, and showed a net 
gain for contestee of 8 votes, which were counted for him by the com- 
mittee. In certain precincts ballots aggregating 11 were found in the 
boxes in excess of tne number of names on the poll lists. The com- 
mittee held that the fairest course was to deduct theimwo rata^ which 
would make a net loss to contestee of 3 votes. Two ballots which had 
been marked by the voters were thrown out by the election officei-s, 
under the statute requiring that ballots should be "without any mark 
or device by which one ticket may be distinguished from another." 
The committee held that these cases did not fall within the statute, and 
counted the votes. Certain ballots containing the name of contestee 
imperfectly spelled, and certain others on which the name of contest- 
ant (improperly spelled) was written imder the words, ^'For sheriff," 
and the name of a candidate for sheriff written under the words, ^'For 
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Congress," were also counted by the committee. A written ballot in 
the Spanish language, 2| inches wide, was also counted for contestee, 
although the statute required the ballot to be '^not more than 2^ nor 
less than 2f inches wide." The exact size was held to be immaterial. 
Certain ballots sought to be thrown out on the ground that there was 
not the required space of one-fifth of an inch under the last name on 
the ticket were retained by the committee. These were all the ques- 
tions involved in the case except that of illegal votes. 

Ninetv-six undergraduate college students voted in the precincts 
where the colleges were located. Pwelve voted for contestant and 84 
for contestee. The committee held that ''with few exceptions they 
were not lawful voters." Numerous precedents, both of Congress and 
the State courts, were cited to show that there has been a gradual 
growth in the doctrine that veir few college students are entitled to 
vote in the college town. Applying the principles laid down in these 
precedents, not more than 7 of the 96 students who voted were legal 
voters. The general testimony in regard to the institutions attended 
by these voters showed that the students did not in any sense foim a 
part of the resident population. They were credited on the college 
catalogues to distant places. Many of them had left in the short time 
between the election and the taking of testimony, and there was every 
reason to suppose, from the surrounding circumstances, that students 
in these institutions were here for the temporary purpose of education 
alone. They had been addressed by outsiders or the faculty or sent 
niarked copies of newspapers containing articles on the question of 
the right of students to vote. They did not pay taxes or work the 
roads. All the testimony showed that only an extremely small pro- 
portion of the students could be entitled to vote. 

A number of other votes were shown to be illegal on the ground of 
nonresidence, and some votes of minors and idiots should be deducted. 
Three aliens voted whose naturalization papers were illegally procured. 
A number of other such cases was charged, but the evidence was not 
sufBcient. Making all the required deductions and additions on both 
sides, contestant was shown to have a majority of 44 votes, and the 
committee accordingly recommended resolutions declaring him elected. 

The minority were of the opinion that contestee, instead of being 
shown to be not elected, was shown to be elected by a larjger majority 
than that given him by the retums. Adding to his majority on the 
face of the returns the votes admitted bj^ contestant, contestee entered 
the contest with an admitted majorit}' of 53 votes. Adding to this 
majority a number equal to the number of nonresidents, idiots, minors, 
and illegally naturalized aliens shown to have voted for contestant, the 
majority would be increased to 125 votes. From this should be deducted 
6 student votes. None of the charges of illegality on other grounds 
made by contestant were sustained. 

With six exceptions the minority found all the student votes to be 
legal. All the voters were mature men, who had been long separated 
from the homes of their parents, to which they had no intention of 
returning. They were supported by their own resources. All of 
them "had been in the precincts long enough to acquire a residence, and 
many had voted at one or more previous elections. All of them testi- 
fied that they had no other home. If they could not vote in the col- 
lege towns they could not vote anywhere. The impression conveyed 
by the majority report, that the students as a body voted, was mis- 
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leading. Only a very small proportion voted, and only those who after 
a general and careful examination of the law were generally recognized 
as legal voters. Under all the precedents the votes of the students, 
with the six exceptions above noted, were properly received and ought 
not to be rejected. To arrive at the result reached by the majority it 
was necessary to throw out all these votes, and to allow every claim 
made by contestant and none of those made by contestee. The minority 
could not concur in such a result, and presented a resolution declaring 
contestee elected. 

The resolutions recommended by the majority were passed by a vote 
of 139 to 62 and contestant was sworn in. 

[Mobley, 215-363.] 

(10) Massey vk Wise. 

Nonpayment of capitation tax; votes cast on receipts issuedhy ''''special 
collectors ;'^'^ office of '''special assistanV^ to a United States cRstrict 
attorney not a disqualifying office, Mmority report for contestee^ 
minority report to declare seat vacant, ifo action by the House, 

Majority report by Mr. Elliott; minority report by Mr. Turner. 

Contestant and contestee were the candidates for Kepresentative at 
Large from the State of Virginia; contestee receivea a majority of 
5,808 votes. Contestant charged that 15,712 illegal votes were cast 
for contestee. Nearly all these votes were attacked on the ground 
that the voters had not, previous to the election, paid the capitation 
tax required by the laws of Virginia. It was shown that the State 
auditor of public accounts had appointed collectors of delinquent taxes 
and placed in their hands for collection the delinquent tax lists certi- 
fied to him by the count}" clerks. These collectors had issued tax 
receipts to the number of 15,000 or 16,000, and 1,200 or 1,500 of these 
were either issued blank, without payment of taxes, or on election day. 
The rest were paid for and issued before the election and the names of 
the voters inserted before they left the hands of the collectors. 

It was questioned whether the auditor had authority to appoint these 
collectors or the collectors to issue receipts. But these collectors were 
certainly acting under color of authority and the voters could not be 
bound to know any possible defect in their title on pain of losing their 
votes. The system had been inaugurated by contestant himself when 
he was auditor of public accounts. The committee were of the opinion 
that large numbers of votes, probably considerably in excess of the 
majority of contestee, were cast on receipts issued by these collectors, 
but that where they were paid for by the voters themselves or other 
persons for them prior to the day of election the votes were legal. If 
they were not the proof did not show, except in a very few election 
districts, for whom the votes were cast. 

It was claimed that contestee was disqualified from holding the office 
of Representative in Congress by virtue of having been employed as 
special assistant to the United States district attorney of Virginia in 
the trial of certain cases. But the committee held that this employ- 
ment did not constitute an " oflice " under the law. The words " retain 
and employ" were used in the statute; the duties and compensation 
depended on a contract with the attorney -general, and the employ- 
ment was for special cases and ceased as soon as tiiey were finished. 
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The committee accordingly held that Mr. Wise was dvdy elected and 
not disqualified, and reported resolutions declaring him entitled to his 
seat. 

Mr. Turner presented a minority report, signed also by Messrs. 
Converse, Davis, Bennett, Cook, and Lowry, conceding that the tax 
system of Virginia was somewhat obscure, and that the fact that the 
system of special collectors was originated by contestant, while not 
bringing the case within the principle of estoppel, would embarrass a 
decision on this point in his favor. But the position of '^ special 
assistant to the district attorney " ought to be held to be a disqualif v- 
ing office. It was described as an *' appointment" in the statute; the 
appointee received a commission and was required to take an oath of 
office; he was under the supervision of the Attorney -General and sub- 
ject to all the liabilities of a district attorney, and he was paid out of 
the United States Treasury. This exhausted all the badges of office 
known. The minority accordingly presented a resolution declaring 
the seat vacant on account of this disqualification of the sitting 
member. 

This case was never acted on bv the House. 

[Mobley, 365-371.] 

(11) Craig vs. Shellet. 

Precinct returns rejected by county hoards ({fmijk^rvf^ors, Heportfor 
contestant. Contestant seated. 

Report by Mr. Davis. 

According to the returns as certified by the secretary of state, con- 
testee had a majority of 2,724 votes. To arrive at this result the 
county boards threw out the votes of precincts casting a vote of 8,404 
and giving contestant a majority of 6,732. The returns were thrown 
out for various informalities and technicalities. The committee did 
not criticise the action of these boards, but held that where the elec- 
tion was fairly conducted the votes ought to be counted. Out of 
extreme caution the committee counted only such precinct returns as 
were fully sustained by oral evidence. These gave contestant a 
majority of 3,459 votes (if the remainder of the returns had been 
counted his majoritv would have been 4,008), and the committee rec- 
ommended that he be given the seat. 

The resolutions presented were adopted without division, and con- 
testant was sworn in. 

[Mobley, 373-376.] 

(12) BoTKiN VS. Maginnis. 

Pollifig places illegally established; illegal votes. Report for con- 
testee. Uontestee retained the seat. 

Report by Mr. Ranney. 

This election was contested chiefly on the ground that the polling 
places of certain counties were illegally established, and that illegal 
votes were cast. Most of the specifications in the notice of contest 
lacked particularity, but, waiving this question, the committee held 
that none of the charges were sustained. The law required the county 
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commissioners to establish voting places at the regular meeting imme- 
diately preceding a general election. In three counties they were 
established at a different meeting, but the committee held the law to 
be directory merely, and as no harm had been done, but on the con- 
trary the establishment of the precincts was in the interest of a free 
and convenient ballot, the votes ought to stand. There was testimony 
that some '^ soldiers" voted, but this designation alone was not suffi- 
cient to show the votes illegal. In some new towns along the railroad 
a large vote in proportion to the population was cast, but in a new 
country this was not evidence of illegal voting. There wai^ no evidence 
to sustain any of the other charges, and the conunittee unanimously 
reported resolutions declaring contestee elected. The resolutions were 
passed by the House without division, and contestee retained the seat 
[Mobley, 377-379.] 

(13) McLean vs. Broadhead. 

Precinct returns not counted; unregistered votes. Majority report 
for contestee; minority report for contestant. No action oy the House* 

Majority report by Mr. Elliott; minority report by Mr. Hart. 

According to the returns, Mr. Broadhead received a majority of 102 
votes. There were six precincts not counted. According to the 
majority of the committee these precincts gave a majority for contest- 
ant of 61 vote^. According to tne minority, five of them gave him a 
majority of 74 votes, and the proof in regard to the sixth was not suffi- 
cient to justify counting any votes. tk)ntestant claimed that the 
remainder of the majority of contestee would be overcome by count- 
ing for contestant certain '^independent" tickets not received or not 
counted by the election officers, and by counting for him the votes of 
62 voters who offered to vote for him but were refused on the ground 
of nonregistration. 

It was claimed that 25 " independent" tickets were thrown out under 
a mistake in the law. The maiority of the committee held that the 

Sroof did not definitely show their number, and it only showed that 
Ir. McLean's name was on three or four of them. These were counted 
for him. These tickets were voted by a class of men who were very 
independent in their voting, and the tickets were largely scratched. 
The mere fact that Mr. McLean's name was regularly printed on these 
tickets was not sufficient to show that they were votea for him. 

The minority held that it was to be presumed that the tickets were 
voted as printed, in the absence of proof to the contrary. 

The constitution of Missouri required the legislature to pass a reg- 
istration law applying to all cities of 100,000 inhabitants, and permitted 
it to pass a law in certain other cases. The law as passed by the legis- 
lature required registration and permitted no one to vote except 
in the precinct where he was registered. A ''board of revision" was 
empowered to strike names from the registry list, under certain con- 
ditions. The committee held that the law was constitutional. It did 
not make registration an additional qualification, not named in the con- 
stitution, but only made it the necessary evidence of qualification. 
Such a provision was necessary to the enforcement of a registration 
law. Consequently none of these voters whose votes were rejected 
had a right to vote unless they were in fact registered. Six of them 
were shown to be on the "supplemental lists," and these the commit- 
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tee counted. There was no competent evidence showing that the others 
were registered. The only competent evidence of the incorrectness 
of the lists in the. hands of the election officers would have been the 
original lists, which were not produced. 

The majority of contestee not being overcome, the committee recom- 
mended resolutions declaring him elected. 

The minority held that at least 23 of the '^ Independent" tickets and 
36 of the unregistered votes should be counted. The Independent 
tickets were counted for contestant because his name was regularly 
printed on them, as noted above. All the unregistered voters were 
shown to possess all the qualifications required by the constitution. 
It was conceded that a few of them were, in fact, registered, and should 
be counted. But the minority held that the whole registration law 
was unconstitutional, and the lack of registration consequently no bar. 
Any law which in terms or in effect requires qualifications not i-equired 
by the constitution is unconstitutional. This law in one section speci- 
fied certain qualifications, omitting at least one of the constitutional 
qualifications and adding one not mentioned in the constitution, and 
then in another section required the registration of persons possessing 
the qualifications prescribed in the previous section — not those of the 
constitution. The revisory board were to strike off names of persons 
disqualified under the provisions of the act — not under the constitu- 
tion. The law was therefore unconstitutional, aside from the question 
of the requirement of registration itself as an additional qualincation. 

But taking the law as constitutional, it could not be contended that 
the decision of the board of revision in striking a name from the list 
was a judicial one, from which there was no appeal, and that a person 
whose name was improperly struck oft' had no remed3^ And conced- 
ing even this point, certainly voters whose names were left off by 
accident or mistake, without any affirmative action of the board of 
revision, were not without remedy. Thirty-five of these rejected vot- 
ers had been registered and voted at the previous election; their pos- 
session of all the constitutional qualifications was affirmatively shown; 
and they were not among those whose names were struck off by the 
affirmative action of the board. Their names must have been left off 
by accident or mistake, and the minority thought that they at least 
should be counted. This would give a majority to contestant, and the 
minority accordingly recommended resolutions declaring him elected. 

This case was never acted on by the House. 

[Mobley, 383-399.] 

(14) Frederick vs. Wilson. 

Recounts, Majority report for amtestant; ininority report for con- 
testee, Contestcmt seated. 

Majority report by Mr. Bennett; minority report by Mr. Miller. 

According to the returns, contestee was elected by a majority of 23 
votes. This included the vote of a precinct which had been thrown 
out by the county canvassers, but was counted by the State board 
(it having been irregularly returned to them) as giving a majority of 
40 for contestee. The committee found that the officers of election in 
this precinct had been guilty of a grave in*egularity in opening the box 
and counting the votes before the time prescribed by law, thus in 
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eflfect depriving the eight or ten voters who subsequently voted of the 
secrecy of the ballot; but the committee nevermeless counted the 
votes. 

The majority of contestee was overcome by the committee by 
accepting the result of recounts of the ballots in a number of pre- 
cincts. The law of Iowa did not specifically provide a manner of pre- 
serving the ballot boxes or conducting a recount, but the boxes nad 
been safely kept by the official custodians^ and were shown not to 
have been tamperea .with, and the recounts were conducted with suffi- 
cient safeguards against fraud or error. In a number of cases the 
error was proved by other circumstances quite independent of the 
recount. Illegal votes were charged by both sides, but the committee 
found that the charges sustained woula about balance each other, and 
did not discuss them. Taking the result of the recounts, the majority 
of contestee was overcome, and the committee recommended resolu- 
tions declaring contestant elected. 

The minority held that the way in which the ballot boxes had been 
kept would not, in most cases, justify accepting a recount. In two or 
three cases, where the error was shown independent of the recount, 
or where tne ballot box had not been opened before the recount, the 
minority accepted its results. But contestant had hired an agent to 
go through the district, previous to the inception of the contest, to 
open the boxes and examine their contents. Nearly all "the boxes 
recounted had been privately opened and examined by him, and some 
of them had been opened and privately counted two or three times. 
At these private counts no friend of contestee was present. Most of 
the boxes were left in rooms where they were accessible, and the bal- 
lots of four precincts were kept loose in an unsealed paper box in a 
public room. Ballots exposed and handled as these had been could 
not be received in evidence for a recount. 

The minority were also of the opinion that a detailed examination 
of the illegal votes would be largely to the advantage of contestee. 
They recommended resolutions declaring contestee elected. 

The resolutions presented by the majority were adopted without 
division, and contestant was sworn in. 

[Mobley, 401-419.] 
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FOBTT-tfnrTH OONOBESS 188&>1887. 

Com/miMee on Elections. 

Mr. TuBNBR, Georgia, Mr. Hall, Iowa, 

LowBY, Indiana, Pettibone, Tennessee, 

Robertson, Kentucky, Payne, New York, 

Boyle, Pennsylvania. Hahn, Louisiana, 

Henderson, iNorth Carolina, Hopkins, Illinois, 

Gbeen, New Jersey, Ely, Massachusetts, 

CfiOXTON, Virginia, Dorsey, Nebraska, 

Mr. Mabtin, Alabama. 

Mr. Hahn having died, Mr. Jonathan H. Rowell, of Illinois, was 
appointed in his pl^. 

Cases. 

{1^ Frank H. Hurd vs. Jacob Romeis, Ohio. 

(2) Frank G. Campbell m. J. B. Weaver, Iowa. 

(3) Charles H. Page vs. William A. Price (two cases), Rhode TsUmd. 
US California cases. 

(5) Meredith H. Kidd vs. George W. Steele, Indimui. 

(1) HuBD vs. Romeis. 

Irregvlarities; hriheryj illegal votes. Majority report for contestee; 
f/rst minorit/y report to declare seat va^cant; second tninority report for 
contestant. Contestee retained the seat. 

Majority report by Mr. Turner; first minority report by Mr. Green; 
second minority report by Mr. Robertson. 

The contest in this case was confined entirely to the city of Toledo. 
Contestee had a majority, according to the returns, of 239 votes. 
Contestant asked to have two precincts in Toledo and the precinct of 
Kelly's Island thrown out and a large number of individual votes 
deducted as illegal. 

One of the precincts was asked to be thrown out on the ground of 
^'general bribery," and for irregularities. The testimony to show 
bribery was hearsay entirely, and only showed that a witness (whose 
chaittcter and credibility were not of the best) claimed to have talked 
with persons in the precinct who told him that the general sentiment 
was for contestant, but that it might be changed by the use of money. 
He reported these statements to tne chairman of the national RepuD- 
lican committee, and was afterwards told that the change in sentiment 
had taken place. Another witness had heard a Republican say that he 
had paid nineteen ticket peddlers from $3 to $10 each. Neither of 
these witnesses knew anytning about the facts except as they had been 
told; their testimony was entirely hearsay, and even if received did 
not show bribery. The irregularities complained of were that one of 
the judges was not a resident of the precinct, and that there was 
a discrepancy between the number of ballots and the number of 
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names on the poll list. The former, if an irregularity, wa« immate- 
rial, and the latter, although the judges irregularly made up a defi- 
ciency of four votes on the official count by adding two votes to each 
candidate, did not affect the result, and ought not to vitiate the poll. 
Another precinct was asked to be thrown out on the ground that 
tickets were handled during the count by one Bell, a Republican 
outsider. The evidence was conflicting as to whether this took place 
at the election in contest or not. Bell was shown to be a person of 
good character, who had often served as election judge in the precinct, 
and if he did assist for a time in taking the ballots from the box, he 
could scarcely have changed them in the presence of the other judges, 
and the irregularity ought not to vitiate the return. 

The precinct of Kelly's Island was sought to be thrown out on the 
ground of '"intimidation alleged to have Seen attempted by one Kelly 
toward his employees." The committee said: 

We think the burden waa on the contestant to prove that this attempt was effectuaL 
To justify the disfranchisement of an entire precinct on this ground, there ou^ht to 
be some evidence to show its influence on the election. We fan to find such evidence. 

The evidence of individual illegal votes consisted of the testimony 
of old residents of the various precincts who had examined lists of 
voters who voted at the October election and not at the November 
election, and who testified that they were not acquainted with the 
votei*s. The committee held that this sort of evidence could not estab- 
lish nonresidence in crowded city precincts, whatever its vahie in 
country places. Very many of the voters were naturalized foreigners, 
with strange names, and the committee showed by examples from the 
poll lists now differently such names might be written by different 
clerks. This might account for the voters being unknown. But if 
the proof were taken as sufficient, there was no evidence to show how 
the votei-s voted. If such votes were to be deducted at all, it should 
be proportionally from all the candidates, which would not affect the 
result, and not from the candidate who received the majority in the 
precinct where they were cast, as contended by contestant. 

Messrs. Green and Hall were of the opinion that the return in the 
First precinct above discussed was successfully impeached, and that 
enougn illegal votes were shown in other precincts to affect the result 
after the elimination of this precinct. There being no evidence to 
show how these voters voted, the safest course would be (according to 
the rule laid down in McCrary) to order a new election, and they 
accordingly recommended a resolution to that effect. 

The minority (consisting of Messrs. Robertson, Henderson, Crox- 
ton and Martin) were of the opinion that contestant was shown to be 
elected. They were of the opinion thatall the precincts attacked should 
be excluded. The return m the first one was confessedly false, the 
judges having returned 2 votes for each candidate in excess of the 
count; the manner of the count was such that it was impossible for 
anyone to be sure of the true result, and the ballots had evidently 
been tampered with. In addition, the election here was vitiated by 
general bribery. The evidence was hearsay and would have been 
incompetent to show particular acts of bribery, or the guilt of a par- 
ticular person, but "general briberv" could be shown in the same 
wav as general character, by general reputation. 

The other precinct ou^ht to be rejected because it was clearly shown 
that an outsider, a partisan of contestee, had handled the baUots and 
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could have tampered with them. The burden was on contestee to show 
that this conduct had not affected the result, and he had not done so. 

In Kelly's Island precinct it was clearly shown that intimidating 
influences were brought to bear by Kelly on a sufficient number of 
employees to affect the result The minority thought the burden was 
on contestee to show that this intimidation did not affect the result. 
This not having been shown, the intimidation was so interwoven with 
the vote that it was impossible to separate the good vote from the bad 
and the whole must be rejected. 

Of the 347 votes claimed to be illegal at least 212 were proved bevond 
question. To eliminate them bv dSlucting them pro rata would not 
affect the result in this case, and rarely in any case, and consequently 
the rule contended for was a rule to allow illegal voting with impunity. 
If the rule of declaring the election void was adopted it should be 
applied only to the precincts where the illegal voting took place. The 
true rule should be to deduct the votes from whichever candidate had 
a majority in the precinct where they were cast, thus leaving ''each 
candidate to take care of his own precinct." 

A resolution declaring contestee not elected was lost by a vote of 
105 to 168. The resolutions presented by the majority were then 
passed without division, and contestee retained the seat. 

[Mobley, 423-453.] 

(2) Campbell v%. Weaver. 

Unregistered votes; other illegal votes. Majority report for amtestee; 
Tninority report for contestant, Contestee retai/ned the seat. 

Majority report by Mr. Hall; minority report by Mr. Payne. 

According to the returns contestee had a majority of 67 votes. Con- 
testant charged that 71 votes were cast for contestee by nonresidents, 
aliens, minors, convicts, idiots, etc. ; that some ten individual errors to 
his prejudice had been made by the election officers, and that 212 votes 
had been cast for contestee in three precincts by persons who were 
not registered and did not furnish the affidavits required by law. Con- 
testee made countercharges of illegal voting. The case turned on the 
question of unregistered votes, both majority and minority agreeing 
tnat the other charges so far as proved could not affect the result. 

The registration Taw of Iowa applied only to towns and townships 
having a certain population. The fists were to be made out by a board 
of registry, who were to make a list of all the qualified voters, taking 
the assessment lists and the poll books of the previous election, and 
adding to the names found on them the names of any other persons 
whom they knew or who might be shown to be qualihed electors. If 
a person offered to vote whose name was not on tne list he might vote 
on presenting an '* affidavit showing that he is a qualified elector, and 
a sufficient reason for not appearing before the board on the day for 
correcting the register," and also presenting a confirmatory affidavit 
from a registered voter who was a freeholder. It was charged that 
212 of these voters presented affidavits that did not comply with the 
law, or, more specifically, that 38 were vouched for by one Charles 
Blatner, who was not himself registered; that 31 affidavits gave no 
reason for not being registered; that 13 gave no other reason than 
** neglect;" that 103 gave no reason except '* left off the register;" that 

H. Doc. 510 27 
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46 did not state the residence of the voters, and 3 had no jurat signed, 
and that a few were improperly vouched for. 

The committee first discussed the question of the mandatory or 
directory character of the law, and found that the precedents of Con- 
jfress and the courts in construing similar laws were cx)nflicting. 

Bot may not this conflict be reconciled in a manner entirely satisfactory and in 
recognition of a just rule of interpretation? It is difficult to escape the conclusion 
that where a registry law requires the production of an affidavit by an unregistered 
elector as the condition for his yoting, it is mandatory to a certain de^ee and for a 
certain purpose. It is mandatory so far as to require good faith in its obeerv^ance 
and to prevent its willful evasion. But the whole scope and purpose of such a law is 
to defeat fraud, subterfuge, and evasion, and to enable every lawful and qualified 
voter to vote and have his vote counted in a canvass purged of all illegal vot^. The 
moment the operation of the registration defeats itself, operates to d^raud the l^al 
elector and defraud him of his vote, it not only ceases to oe mandatory, but is quoad 
^oc void. * ♦ ♦ 

When the elector oflfers to vote, that offer is itself an inquiry whether 
he is registered, and if the officers accept his vote without question, 
that acceptance is equivalent to an affirmative answer to his question. 

A registry law is only reasonable when it puts the elector who does not comply 
with it m the attitude of remaining away from the polls or refusing to vote. To ro- 
ister or furnish an affidavit is a reasonable regulation accompanying the act of voting. 
If this act is omitted or refused, it is equivalent to remaining away and refusing to 
vote. But when this same statute deprives of his vote an elector who comes in good 
faith, and is advised by the authorities and believes he is registered, and whose vote 
is received in such manner as to deprive him of his right to rectify the omiasion by 
affidavit, it violates directly the constitutional clause conferring the right, and is to 
that extent void. 

Hem^ we insist that a vote deposited in good faith by the elector, supposing him- 
self to be registered, can not be rejected upon subsequent discovery that ne was not 
But where the elector is advised or knows that he is not registered no such conse- 
quence will follow. * * * This your committee believe to be the true rule, and 
announce it as a principle: Where the elector, acting in good faith and honestly 
supposing himself to be registered, deposits his vote, and the same is received by the 

I'uages, it is a valid vote. But where the elector does not act in good faith and 
tnows he is not registered his vote should be rejected. 

The provision of the statute in question, " no vote shall be received," 
etc., is only mandatory upon the election officers. A vote received by 
them must be held to be le^l until the voter is shown not to have 
possessed the required qualihcations. 

But the pi-actical question in this case was not the reception of votes 
without affidavits, but of imperfect affidavits. If it should be conceded 
that the general requirement of an affidavit was mandatory, still the 
provision what declarations should be set forth in the affidavits was 
directory only. 

The distinction l)etween the essential qualifications of the elector and the mere 
methods or machinery of the election must not be confounded. The judges of election 
can not by receiving a ballot give qualifications to one who is not a qualified elector. 

However perfect the preliminaries, a vote cast by a person not in 
fact qualified must be thrown out on a contest. So if the preliminaries 
are in some respects imperfect, but the judges of election, who, though 
not empowered to pass on the essential qualifications of the voter, are 
empowered to judge of these preliminaries, have decided them suffi- 
cient, the proof necessary to throw out a vote is not proof of the imper- 
fection of these preliminaries, but proof of the actual lack of some of 
the essential qualifications. It was not proved or even charged that 
the voters in question did not in fact possess every legal qualification. 

Most of the particular cases were involved in two groups: Those 
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vouched for by Charles Blatner, and those in whii^h no excuse, or the 
excuse '*• neglect," or "left oflf the register," was given. The evidence 
against the first group was merely the fact that "C. Blatner" was 
vouched for by Charles Blatner, from which it was inferred that 
Charles Blatner was not registered and had vouched for himself. But 
the registry list was not produced and there was no evidence that "C. 
Blatner" and Charles Blatner were the same person. It was stated 
outside the record that they were different persons, and the signatures 
to their affidavits were in different handwritings, confirming the 
statement. 

There were only thirteen affidavits in which no excuse was given, 
not enough to effect the result; and in any case the omission was the 
mere accidental omission of a directory requirement. The words 
*^ neglect" or "^left off the register" were ample and significant 
excuses in view of the fact that about 2(X) names, all of Democrats, 
amounting to one-fourth of the voters in the prec^inct, were omittea 
from the registry. So large an omission, affecting only one party, 
could not have taken place honestly; and the words '•'neglei'i" and 
**left off the register" referred to this conduct of the registering 
officers. 

The contestee therefore retained his returned majority, and as a 
consideration of the individual illegal votes charged would increase 
his majoritv to 117 the conmiittee recommended resolutions declaring 
him elected. 

The minority (Messrs. Payne, Ely, and Pettibone) reported in favor 
of contestant. Under the plain wording of the law, ana the precedents 
in interpreting this and similar laws, it was mandatory not only on 
the election officers, but on all concerned. The voters involved in this 
case were not voters who voted believing that they were registered; 
they knew that they were not registered, and presented affidavits for 
this reason. They were bound to know the law, and hence to know 
that it required their affidavits to contain ''a sufficient reason" for not 
having appeared on the day for correcting the registry. Without 
deciding tne question of the right of the House to reverse a decision 
of the judges when any excuse at all was presented, the votes cast on 
affidavits in which the excuse was entirely omitted must certainly be 
rejected. And the words 'Meft off the register" ''furnivsh no excuse 
for the nonappearance, and there is nothing for the judges to act upon. 
It appears to us impossible to spell out an excuse from these words." 
Rejecting these two classes of votes would show a majority for contest- 
ant, which the minority claimed would be increased by a consideration 
of the individual illegal votes. They accordingly recommended reso- 
lutions declaring contestant elected. 

The resolutions presented by the committee were passed without 
division and contestee retained the seat. 

[Mobley, 455-474.] 

(3) Page vs. Piece. 

Two cases. First case: Testimony taken out of time; leave given 
contestee to cross-examine and rebut. Second case: Bribery; majmnty 
report to decla/re seat vacant; minority report f(yr c^mtestee. Seat 
declared vacant. 

Majority report on first case by Mr. Gre^n; minority report by Mr. 
Ely. Majority report on second case by Mr. Turner; minority report 
by Mr. Row ell. 
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Contestant in this case served notice of contest, which was duly 
replied to, but he did not take any testimony during the ninety days 
allowed by law. Some time afterwards he served notice on contestee 
that he would take testimony, alleging an oral agreement that testi- 
mony might be taken at any time tefore the beginning of the session 
of Congress. Contestee denied the agreement, and refused to attend 
or cross-examine witnesses. The committee reported that the testi- 
mony taken '* discloses such wholesale and open bribery, implicating 
even the contestee personally, that the House, in justice to its own 
dignity, must, in the opinion of the conmiittee, take notice of the 
same.'' As the contestee had not cross-examined the witnesses or 
taken testimony in his own behalf, the committee reported a resolu- 
tion giving him thirty days in which to summon and cross-examine the 
witnesses already examined and to take any testimony he might desire, 
and giving contestant ten days for rebuttal testimony. 

The minority were of the opinion that the case of contestant should 
be dismissed. They were of tne opinion that the time for taking testi- 
mony in a case ougnt to be extended only by leave of the House, and 
not by agreement of the parties; but if an agreement was to be accepted 
it should be in writing. An oral agreement was alleged in this case, 
but it was denied, and affidavits or its nonexistence offered. It was 
evident that contestant had abandoned his case, and only renewed it as 
an afterthought. He had been elected to the State senate of Rhode 
Island, and had served in that body during the time for which he 
claimed to have been elected to Congress. The minority therefore 
recommended a resolution declaring contestant not elected. 

But this did not involve an abandonment of the investigation of the 
alleged corruption in the election, and the minority reconmiended a 
resolution providing for such an investigation by a subcommittee of 
the Committee on Elections. 

The resolution presented by the majority was adopted, and testimony 
taken under it. At the next session the committee reported in favor 
of declaring the seat vacant. According to the face of flie returns Mr. 
Pirce had a majority of 16 votes overall his competitors. Tlie law of 
Rhode Island required a majority of all the votes to constitute an elec- 
tion at the first trial. The committee called attention to this provision 
of the law, and also to an evident error in summing up the returns, 
which if corrected would leave contestee a majority of only 3 votes 
over all. The conunittee then quoted without comment the testimony 
of 8 witnesses who were alleged to have been bribed, and of one wit- 
ness who was alleged to have intimidated his employees, and reported a 
resolution declaring the seat vacant. 

The minority called attention to the fact that the error in summing 
up mentioned in the majority report was not an error, but a misprint, 
so that contestee still started into the contest with 16 majority. The 
8 witnesses whose testimony was quoted, even if it were proved 
that they were all bribed, would not overcome this majority. The only 
other cHarge seriously pressed was that an overseer of highways had 
intimidated his workmen. But the evidence only showed that he had 
asked them to* vote as he did; he had never made any threats to dis- 
charge them if they voted otherwise, and if they voted according to 
his request it was not under any fear of discharge. If this claim were 
sustained, it wotild ^'overthrow all labor to secure votes for one party 
or another." Much of the testimony was entirely inadmissible under 
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any rule of law. The U»stimony of the 8 witnesses quoted, so far 
as it attempted to go beyond their indi\ndual votes, was entirely hear- 
say and inadmissible, bome of it was ex pa^te^ the witnesses naving 
testified at first without expectation of being cross-examined, and 
having subsequently refused to appear for cross-examination. Their 
testimony was thus discredited. Tnose who were cross-examined had 
all testified at their first examination that they were Democrats and 
had voted the Republican ticket for $3. On cross-examination they 
contmdieted themselves on material points, most of them saying that 
they had been Republicans at previous elections, and would have voted 
the Republican ticket at this election whether paid any money or 
not, and that the $3 was not paid as an inducement to vote for con- 
testee, but to pay them for their time in coming to the polls. Some 
of them had to come a long distance. Some of them did not know that 
they were to receive money until after they had voted. All of the 8 
witnesses whose testimony was quoted by the majority persistently 
refused to give the names of the persons who had given them money. 
A ninth witness, who did not claim to have been bribed himself, did 
give the names of three men who he said were giving out money at the 
place the other men claimed to have received theirs. These three men 
promptly swore that they had given out no money, and an attempt to 
impeach one of them was hastily given up when the first witness c^led 
spoke in his praise. 

The other charges made by contestant were not seriously pressed, 
and the minority found that there was nothing in them. Taking the 
legal evidence for all thafc it could possibly be held to show, it would not 
overcome the sitting member's majority of 16 votes, and the minority 
recommended a resolution declaring him elected. 

The resolution granting an extension of time to take testimonv was 
carried by a vote of 117 to 78. On the case on the merits a resolution 
declaring contestee elected was defeated by a vote of 108 to 130. The 
resolutions declaring the seat vacant were then passed by a vote of 130 
to 33 (not voting, 155). 

[Mobley, 475-479, 489-511.] 

(4) California Case. 

Congtitutionality of appo7*tiomnefit law. Report for sitting member; 
no action hy the House. 

Report by Mr. Lowry. 

The constitution of Oalifomia required everv bill to be read three 
times before passage. The apportionment bill, under which the sit- 
ting members were elected, had been read three times, but some 
amendments had not. The contestants claimed that this invalidated 
the law. The supreme court of California had recently decided this 
question, on a petition by the contestants in this ease for a writ of 
mandamus on the secretary of state to certify them as elec*ted. The 
full court had decided that the petitioners were not elected, they 
having received only a few votes, and three of the judges had held 
that the law was constitutionally passed. The committee quoted their 
opinions with approval, and recommended resolutions declaring the 
sitting membeiTS elected. 

There was no action by the House in these cases. 

[MobJey, 481-485.] 
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(5) KiDD m. Steele. 

Bribery: irregylarities; illegal votes. Report for conteatee. Cm\- 
testee retm/ned the seat. 

Report by Mr. Henderson. 

According to the returns contestee had a majority of 54 votes. Con- 
testant asked that four precincts be thrown out, ancl also charged illegal 
votes. Contestee made countercharges of illegal voting. 

One precinct was asked to be thrown out on the ground that one of 

Sie oflScers of election was interested in a bet, and hence diswjualified. 
ut the evidence showed that he had withdrawn his interest in the bet 
before the election, for the express reason that he was goin^ to be an 
inspector. There was no evidence of fraud or irregularity in the 
election. 

The other three precincts were the three precincts of the township 
where contestee lived, and they were asked to he thrown out because 
''the proof of bribery, of the most open and shameless purchase of 
votes for money by Steele and his agents is full and conclusive." The 
committee quoted all the evidence on this point. Witnesses testified 
to one or two cases of bribery in each of these precincts, one of the 
cases being charged to be by contestee in person. But the testimony 
was conti^adictea; the witnesses did not testify in such a way as to 
attract confidence, refusing to answer questions, and contradicting 
themselves on material points; and the witness who testified to bein^ 
bribed by contestee in person was shown to have afterwards confessed 
that his whole testimony was false. 

Numerous charges of illegal votes were made, but the committee 
after a careful examination were of the opinion that the charges sus- 
tained would about balance each other. They unanimously reported 
resolutions declaring contestee elected. The House passed the resolu- 
tions without division, and contestee retained the seat. 

[Mobley, 513-520.] 
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FIfTISTH GOHORESS (D.) 1887-1889. 

Cammittee cm Elections. 

Mr. Cbisp, Georgia, Mr. Mooke, Texas, 

O'Ferrall, Virginia, Rowell, Illinois, 

OuTHWAiTE, Ohio, HouK, Tennessee, 

Barry, Mississippi, Cooper, Ohio, 

Maish, Pennsylvania, Lyman, Iowa, 

Heard, Missouri, Johnston^ Indiana, 

Johnston, North Carolina, Lodge, Massachusetts, 
, Mr. O'Neall, Indiana. 

Owing to the fact that a contest was pending against his seat, the 
Speaker requested to be relieved of the duty of appointing the Com- 
mittee on Eilections, and it was elected by tne House. 

Oases, 

George H. Thobe vs, John G. Carlisle, Kentitcku. 
John V . McDuffie vs, Alexander C. Davidson, Alabama, 
Robert Lowry vs, James B. White, Indiana. 
Nicholas E. Worthington t's. Philip S. Post, Illinois. 
Nathan Frank vs. John M. Glover, Wisscmri. 
Joseph D. Lynch vs. William Vandever, California. 

!7) Robert Smalls vs. William Elliott, South CaroliTia. 
8) Frank J. Sullivan vs. Charles N. Felton, California. 

(1) Thobk vs. Carlisle. 

Fraud and irregularities. Majority report for contestee; minority 
report to reopen case. Contestee retained the seat. 

Majority report by Mr. Crisp; minoritv rejwrt by Mr. Lyman. 

Contestant served a notice of contest, charging frauds and irregular- 
ities of various sorte, to which reply was duly made by contestee. 
Contestant took only a few depositions, not enough to establish any of 
his allegations, and contestee took no testimony. 

Cont^tant moved the conmiittee to reopen the case, alleging, and 
furnishing affidavits to show, that he had been deceived by his attor- 
ney, to whom he had trusted the entire conduct of his case; that the 
returns and poll lists from a number of precincts were all in the same 
handwriting, and consequentlv forgeries, and that there were certain 
suspicious circumstances in tlie conduct of contestee. Contestee pre- 
sented a large number of affidavits in denial of the allegations of 
contestant. The committee held that as these allegations were not 
contained in the original notice of contest, evidence in support of 
them would not be competent even if the case were reopened. Under 
the precedents a case ought not to be reopened unless the contestant 
showed that he had used due diligence, and unless he made a showing, 
by the affidavits of witnesses to lacts within their own knowledge, by 
which it would appear that on a rehearing he would probably be able 
to make out his case. Neither of thc^^ conditions existed, and a care- 
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ful examination of itie papers satisfied the committee that none of the 
substantial allegations could be established by proof. 

Taking the case, then, on the pleadings and evidence -presented, the 
only ground on which contestant could rely was the admission of con- 
testee in his answer to the notice of contest that the officers of election 
in a number of precincts were all Democrats. 

But the law permitted the officers to be all of one party in the con- 
tingency that tnere were no qualified electors of the other party resi- 
dent in the precinct. Contestee had not admitted that this contingency 
did not exist, and the burden of proof was on contestant to prove that 
it did not, which he had failed to do. 

Even if the proof had been made, it would not vitiate the election, 
in the absence of proof of fraud or intimidation, as the officers were 
at least de facto officers, whose acts affecting third parties and the 
public must be held valid. The conmiittee therefore recommended 
resolutions declaring contestee elected. 

The minority (Messrs. Lyman, Lodge, Houk, and Johnston) favored 
an investi^tion of the case. They did not approve considering the 
counter affidavits of contestee, but believed that when contestant had 
made out ^ prima fdcie case by affidavits some way ought to be pro- 
vided for permitting him to establish those facts, it he could, by legal 
evidence. The fact that contestee did not invite investigation, but 
opposed it, was a suspicious circumstance. The fact also that contest- 
ant was a poor laboring man, ignorant of the law, ought to entitle him 
to at least as much consideration as other citizens. 

Mr. Rowell concurred in the majority report, but did not wish to be 
understood as approving a policy of trying disputed questions of 
fact upon ex parte testimony. But the main charge of contestant was 
that the returns of certain precincts were all in the same handwriting 
and consequently forgeries. The original returns themselves were 

S resented, and effectually refuted the charge. They were plainly in 
ifferent handwritings. The presentation of the original returns was 
"legitimate, and not of the same character as a counter affidavit upon 
disputed questions of fact." 

The resolutions presented bv the majority were adopted by a vote of 
164 to 7 (not voting, 152), and contestee retained the seat. 
[Mobley, 523-575.] 

(2) McDuFFiE m. DAvrosoN. 

False counting. Majority repoi't for contestee; mimority report far 
contestant, Contestee retained the seat. 

Majority repoi-t by Mr. Maish; minority report by Mr. Lodge. 

According to the returns contestee had a majority of 11,487 votes. 
Contestant claimed that this large majority was due to widespread and 
wholesale fraud committed by the election officers, consisting for the 
most part in fraudulently counting for contestee ballots in fact cast for 
contestant. Seventy precincts were attacked in the notice of contest, 
but testimony was taken in regard to only forty-four of them. Thirty- 
three of these were attacked on the same ground, i. e., that the election 
officers falsely counted the votes, and the committee considered them 
together. Under the law of Alabama the ballot boxes were carefully 
preserved for the express purpose of permitting the ballots to lie 
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used as evidence on a contest. The ballots were numbered to corre- 
spond to the names on the poll list for the same reason. Contestant 
Old not claim that the election up to the moment of closing the polls 
was unfairly or fraudulently conducted, or that the ballots had been in 
any way tampered with, but simply that they had not been counted as 
cast. If this was true it could be conclusively shown by a recount of 
the ballots. The ballots were the best and only primary evidence of 
the vote, and under the universal rule of law contestant should have 
produced this evidence, and no other could be received so long as this 
existed. Such evidence as was presented by contestant was, more- 
over, inadmissible even as secondary evidence, and utterly insufficient 
to establish the charges. But as the House did not always follow the 
strict rules of the courts, the committee examined and considered the 
testimony as if it were admissible. 

In ten of the thirty-three precincts of this class only one witness 
for each precinct was relied upon, and the committee quoted the testi- 
mony of these ten witnesses. It was all of substantially the same 
character, and to the eflfect that the witness issued Republican tickets 
to colored voters at their request, watched them vote them, and kept 
a count of the number, ana found it very largely in excess of the 
number returned for McDuffie by the election officers. The differ- 
ences in the testimony were chiefly in the varying degrees of care 
taken by the witnesses to know the vote. Some of them kept a list, 
some a tally, and some only a mental count; some of them took greater 
and some less pains to see that the tickets given out were actually 
voted. The committee found such evidence utterly insufficient to over- 
throw the returns. In the other twenty-three precincts under their 
charge more witnesses were called, but their evidence was '' all of the 
same character, and-simply cumulative." 

There were ten other precincts in regard to which there were sepa- 
rate specifications of fraud. The committee discussed each of these 
in detail, and found fraud established in four of them. The evidence 
in regard to the others was insufficient, and these four precincts only 
reduced the majority of contestee by 2,597 votes, leaving him still a 
majority of 8,890. If the charges in all ten of these precincts were 
taken as sustained, it would not entirely overcome this majority. 

The minority found that fraud, evidently the result of a corrupt con- 
spiracy, was proved to such an extent as to vitiate the entire election 
in all the counties except Lowndes, the home of contestant. On the 
unimpeached returns of this county contestant had a large majority, 
and he should be given his seat on the vote of this county. This dis- 
trict was one which was purposely made to include nearly the entire 
Republican vote of Alabama, and it was universally conceded to con- 
tain a very large majority of Republican voters. Democrats had, 
however, been uniformly returned to Congress from this district, their 
seats had uniformly been contested, and the contestants had uniformly 
been seated by Democratic as well as Republican Congresses. The 
contestant in this case was an old and respected resident of the district 
and received the cordial and united support of his party. He could 
only have been defeated by fraud, and uie evidence showed that he 
was defeated by fraudulent counting of the votes. A detailed review 
of the testimony on which this conclusion was based was given by the 
minority, and resolutions recommended declaring contestant elected. 

The resolutions presented by the minority were lost by a vote of 122 
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to 144. The resolutions presented by the majority were then passed 
without division, and contestee retained the seat. 
[Mobley, 677-622.] 

(3) LowKY v8. White. 

Citizenship of contestee. Majority report to deda/re seat vacant; 
inimmty report foi' contestee. Contestee retained the seat. 

Majority report by Mr. Barry; minority report by Mr. Bowell; 
further di^^senting report by Mr. CyNeall. 

Contestant ehargea that contestee had obtained his party nomina- 
tion by bribery, and also that he had not been seven years a citizen of 
the United States, and was consequently ineligible. Tne former charge 
the committee held to be immaterial; the latter charge was sustained 
by the committee, but not by the House. 

Both parties to the contest were foreign born, but there was no 
question of the naturalization of contestant. Contestee came to 
America from Scotland in 1854, and took out his ''first papers" in 
1858, as shown by the record of the court. He claimed to have taken 
out his '"second papers" in 1865, and to have received a certificate of 
naturalization, but he could not find the certificate and there was no 
record of the court to show the fact. He testified to it himself, and 
it was also testified to by the two persons who claimed to have been 

E resent at the time. The contents of the lost certificate were proved 
y presenting copies of other certificates, all in the same form, issued 
bv the same court at about the same time. The negligence of the 
cferk in keeping his record of naturalizations and other important 
matters was shown, and also his habit of keeping the record of natural- 
ization on the stubs from which the certificates were torn, and his 
failure in some instances to fill up the stubs. The committee held 
that the case involved three questions: (1) Can naturalization, in the 
absence of a court record, be proved by parol testimony 'il (2) If so, is 
the testimony of contestee suflScient to establish the fact? And (3) if 
contestee is ineligible, does this involve the election of contestant? 
The onmiittee answered all three questions in the negative. 

A number of cases were cited to show that naturalization was a 
judicial proceeding and must be entered of record, and also to show 
that this and other matters of record can be proved by the record 
alone. A few cases might be found where other testimony was admit- 
ted when the record was destroyed, but no case where oral testimony 
was admitted to prove a record which never existed. It was concede 
that the record in this case was intact, and that if the naturalization of 
contestee did not appear on it, it had never appeared. It was claimed 
by contestee that the certificate which he said was given to him con- 
stituted a record. As this certificate was not in evidence, this point 
need not be passed upon. 

But, if parol evidence was admissible, that presented by contestee 
was insufficient to show the fact of natumlization. Only two witnesses 
besides contestee claimed to have been present at the time; their mem- 
ories about the proceedings were very vague and indefinite, and neither 
of them claimed to have seen the certificate or to know whether it was 
issued. Contestee did not attempt to prove its contents except by the 
production of other certificates issued about the same time, a sort of 
proof too speculative and inferential to be received. The testimony 
of the witnesses referred to facts which made it probable that the occa- 
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sion they remembered was the filing of declaration of intention in 1858. 
The fact that contestee, in a number of interviews and public speeches 
in which the subject was referred to before the election, did not once 
refer to this alleged naturalization in 1865 was a suspicious circum- 
stance, and the fact tliat he had gone into an adjoining county during 
the campaign and procured naturalization papers was still more 
suspicious. 

Ihere was evidence that the question of the citizenship of contestee 
was much discussed, pro and con^revious to the election in the news- 
papers and in public speeches. Tne law as laid down by the supreme 
court of Indiana was that where the electors have notice of the ineligi- 
bility of the majority candidate, and in some of the cases even without 
reference to the question of notice, the candidate receiving the next 
highest number of votes is elected. But this doctrine is laid down by 
the courts of no other State. All the precedents of Congress and the 
opinions of the best writers are against it, and the committee held 
that— 

To suffer a member to be seated from one State in pursuance of this view, and 
forbid the same right on the part of a member from another State, would destroy 
that equality and harmony in the membership of our National Legislature which the 
founders of our Government obviously intended to establish. 

The committee accordingly recommended resolutions declaring that 
neither contestant nor contestee was elected: — contestee because he 
was ineligible, and contestant because he did not receive a majority of 
the votes. 

The minority held that the fact of naturalization might be shown by 
parol testimony, and that in this case it was conclusively shown. The 
certificate of naturalization given to contestee constituted a record, if 
a record was needed, and it was the only record made by the clerk of 
the court in this and many other cases. It having been shown to be 
lost or destroyed, it was proper to prove its contents by oral testi- 
mony, and this had been sufficiently done. Numerous cases were cited 
to show that such a certificate was original evidence, and conclusive of 
citizenship, without reference to any other record. The fact of natur- 
alization having been proved, the contestee ought not to be deprived 
of his citizenship by any subsequent failure of a negligent clerk to 
make a record. Contestee had been for many years recognized as a 
citizen of the United States, had been a soldier during the war, and 
had been elected to Confess by a very large majority. Technical 
rules ought not to be applied to deprive him of his seat and the people 
of their choice. 

Mr. CNeall filed a dissenting report, agreeing with the majority 
that contestee was ineligible, but holding that the rule of the Indiana 
courts ought to be followed and the seat given to contestant. 

The resolutions presented by the tnhwrity were passed by a vote of 
186 to 105, and contestee retained the seat. 

[Mobley, 623-646.] 

(4) WORTHINOTON VS. PoST. 

Student votes f oth-r Illegal i^otes. Report f<f7* amtentee, Ctmte^tee 
retained the seat. 

Report by Mr. OTerrall. 

A large number of votes were attacked by both parties as illegal, 
and votes were also asked to be deducted for irregularities in the bal- 
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lots and for errors disclosed by recounts. It was conceded that con- 
testant was entitled to a gain of 11 votes by I'ecounts. A number of 
ballots were thrown out under the statute" of Illinois providing that 
when a ballot designates more pei*sons for an office than there are can- 
didates to be elected it shall be counted for neither of the persons des- 
ignated. The committee, in accordance with the decisions of the 
supreme court of Illinois, held the statute to be mandatory and threw 
out a number of ballots containing the name of contestant written 
under the unerased name of contestee. A number of votes were asked 
to be thrown out on the ground that the affidavits presented by the 
voters in lieu of registration were not in compliance with the law. 
The committee found them all to be in substantial compliance with the 
law except 5, which were entirely blank; these were thrown out A 
number of other votes were attacked on the grounds of nonresidence, 
minority, conviction of crime, etc. The committee discussed the evi- 
dence in the individual cases and found that, with the changes already 
made, there were not enough of these votes to change the result of the 
election. The only other votes in question were the votes of 18 stu- 
dents of Knox College and Lombard University. 

The committee, in passing upon the legality of these votes, was of the opinion that 
where yoimg men had entirely severed their connection with the home of their parents, 
and were relying upon their own resources, efforts, and means, and had no fixea 
determination as to their future place of abode, they were legal voters at the point 
where these colleges were located; that to hold differently womd be to deprive many 
worthy young men of the right to vote, and disfranchise them during the years they 
might be engaged in their laudable efforts to secure an education. 

Under this principle only 4 of the votes attacked were illegal. 

After a full examination of the case the committee found that the 
majority of contestee was larger than that returned for him, and 
unanimously reported resolutions declaring him elected. 

The resolutions presented were pass^ by the House without 
division, and contestee retained the seat. 

[Mobley, 647-663.] 

(5) Frank vs. Gloveb- 

Con8titvMo7iality of registration law and legality of rejection ofnonr 
registered voters. Report for contestee. Contestee retained the seat. 

Report by Mr. Heard. 

According to the returns contestee had a majority of 100 votes. 
Contestant sought to overcome this majority on various grounds, but 
the only one which involved enough votes to affect the result, and the 
only one considered by the committee, was the charge that 249 votes 
hacl been illegally rejected for nonregisti'ation. Of this list 170 names 
had been stricken from the registration list and duly advertised accord- 
ing to law, and the parties named had not applied to the board of 
revision for reinstatement. It was conceded that if this fact deprived 
them of the right to vote under the Missouri registration law, and if 
the law was constitutional, the contestee would be entitled to retain 
his seat. As the committee were unanimously of the opinion that the 
facts were shown and that the law was constitutional, they did not 
enter into an argument of the question, but reported resolutions 
declaring contestee elected. 

The resolutions presented were passed by the House without divi- 
sion, and contestee retained the seat. 

[Mobley, 655-657.] 
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(6) Lynch m, Vandever. 

Bribery : illegal r^ection ofvotes* Report for contestee, Corvtestee 
retained the Heat, 

Report by Mr. Johnston. 

Both sides charged bribery, but the committee found that neither 
charge was sustained. The only evidence on this charge a^inst con- 
testee was offered during the time for rebuttal. The committee found 
it insufficient to sustain the charge, and protested against its introduc- 
tion as rebuttal testimony. There were some circumstances tending 
to show that political friends of contestant may have used money to 
infl uence the election, but if so it was without the knowledge of contestant. 

The charge on which the case chiefly rested was that the county 
clerk of Los Angeles had illegally refused to register 183 names filed 
with him by the county assessor, which had been enrolled by persons 
claiming to be deputy registering officers. The clerk claimed that the 
appointments of these deputies should have been filed with him. 
Without deciding the legal questions involved, the committee found 
that there was no evidence showing that enough of these voters were 
legally qualified or offered to vote for contestant to overcome the 
returned majority of 55 votes for contestee. The committee unani- 
mously reported for contestee. 

The resolutions presented were passed by the House without divi- 
sion, and contestee retained the seat. 

[Mobley, 659, 660.] 

(7) Smalls m, Elliott. 

Rlegal r^ection of returns; fraxid; haUot-hox stuffing; intimidation. 
Majority report for contestee; minority report for contestant, Con- 
testee retained the seat. 

Majority report by Mr. Crisp; minority report by Mr. Rowell. 

According to the returns as canvassed by the county and State can- 
vassing boards, contestee had a majority of 532 votes. These boards 
rejects the returns of a number of precincts giving large majorities for 
contestant which, if counted, would have given him a majority in the 
district. Contestant claimed that all these returns should be counted, 
and that his majority should be further increased by counting votes 
offered for him and illegally rejected, and votes proved to have been 
cast for him in precincts where the returns were vitiated by ballot- 
box stuffing and other frauds. Contestee conceded that a few returns 
had been improperly rejected, but contended that most of them were 

? properly rejected, and that three additional returns should be rejected 
or intimidation. 

In two precincts the returns had been rejected because the ballot 
boxes and returns had been delivered to the countv canvassing board 
by outside parties. In each case it appeared that they had been given 
to one of tne managers to return according to law, but that the man- 
agers had left them in the possession of outsiders, by whom they were 
delivered. The returns made by the United States supervisors were 
in evidence, and the committee counted the vote according to these 
returns. The returns of another precinct had been rejected on the 
ground that none of the voters were registered. The committee sus- 
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tained the rejection of this return on the ground that it was a new 
precinct and that a new registration was necessary for it. The 
minority favored counting it on the ground that it was not a new pre- 
cinct, but merely a separate polling place for Federal officers. The 
term ^'precinct," as defined in the South Carolina statutes, referred to 
the territorial subdivision, not to the place where the votes were cast, 
and onl V one registration was necessary for each precinct. The votei*s 
were all registered and produced registration certificates, and they 
should not l^ disfranchised merely because the list of voters was left 
at the other voting place, where the election for State officers was 
held. 

Two other precincts, which were rejected on the ground that only 
two qualified managers served, were counted bv the committee, but a 
third, where only one manager served, and he held the election in the 
open air, under a tree, and allowed unregistered voters to vote, and 
in other ways carried on the election in entire disregard of the law, 
was rejected. The minority favored counting this precinct, on the 
ground that there was nothing to impeach the lairness of the election; 
it was held by one manager, a clerk, and a supervisor, and the voters 
ought not to be disfranchised because of the failure of two managers 
to qualifv. Another precinct was counted by the minority, but not 
counted 03^ the majority on the ground that it was not mentioned in 
the notice of contest. 

Contestant asked that three precincts be thrown out and only the 
votes proved outside the returns counted, on the ground that the bal- 
lot boxes were stuffed. In two of these precincts he produced evidence 
to show that there was an excess, in one case of 80 and in the other of 
143 votes, in the box. This excess was drawn out under the South 
Carolina law. He then called individual voters, largely in excess of 
the number he claimed were returned for him, who testified that they 
voted for him. In the third precinct the election was held in one 
room and the votes counted in another. When the box was taken 
iftto the other room the doors were closed and the election officers, all 
of whom were Democrat**, remained alone with the box eight or ten 
minutes before admitting the public. Voters were also caUed here to 

f)rove the vote. The committee held that in these cases there was no 
egal evidence what vote was counted by the county canvassers. Cer- 
tified copies of the precinct returns could have been easily obtained, 
and in their absence oral testimony was inadmissible to prove the vote 
counted. The testimony of the voters to prove the vote cast was also 
immaterial. These voters were very ignorant, and an examination of 
their testimony showed that most of them did not know for whom 
they voted, and some of them did not know whether they voted at all 
for Congress. The excess of votes was '* purged" under the provi- 
sions of the law. How it came in the boxes the evidence did not 
show. It might easily have been put there by the voters, and there 
was nothing to implicate the judges. 

The minority held that these boxes were plainly stuffed. The fact 
that thev were in the sole charge of Democratic election officers 
during the time that they must have been stuffed implicated these 
officials in the crime. They were evidently stuffed for the express 
purpose of resorting to the "purging" process. Where there was no 
proof of the vote they should be entirely rejected; otherwise they 
should be counted according to the proof. 
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There were other charges of irregularities and illegal rejection of 
votes, affecting a smaller number of votes, and also charges that the 
failure to open certain polls was for the purpose of depriving con- 
testant of votes, but the main questions were the propriety of the 
rejection of Brick Church precinct, rejected by the county canvassers 
for intimidation, and of the rejection of the precincts of Beaufort, 
Ladies Island, and Central Schoolhouse, asked for by contestee on the 
same ground. The majority of the committee approved the rejection 
of Brick Church, and rejected Beaufort and Ladies Island; the minority 
favored counting all the precincts. 

At Brick Church three managers were regularly appointed — 

but two of them did not serve, one because he was sick, the other because he was 
afraid of being mobbed. Only one legally appointed manager conducted the elec- 
tion. It further appears that three times during the day this manager was compelled 
to close the polls for a time because of the riotous and violent conduct of contestant's 
friends; that the poll remained closed in all about thirty minutes. 

For these reasons both boards of canvassers rejected the poll, and 
they were sustained in the rejection by the committee. The committee 
quoted quite fully the evidence in regard to this and the other precincts 
where intimidation was charged. The testimony quoted was to the effect 
that large numbers of colored voters were diasatisfied with contestant, 
on account of his having been convicted of bribe taking in 1876 and 
on account of the allegea irregularity of his nomination, and that on 
these accounts they were desirous oi voting for contestee, but were 

Srevented by intimidating practices instigated by contestant himself, 
hese consisted partly of social and religious ostmcism, turning Demo- 
cratic negroes out of churches and organizations, refusing to associate 
with them, and inducing their wives to leave them, and partly of actual 
violence, committed chiefly by women and girls, who attacked Demo- 
cratic processions and gatherings with sticks and stones and stood 
around the polls on election day cursing and shouting. Contestant 
himself was said to have advised these practices, especially the intimi- 
dation by the women, in his speeches. As a result of these practices, 
in the opinion of witnesses, many voters were kept from the polls, and 
many others induced to vote for contestant who would otherwise have 
voted for contestee. 

In regard to Ladies' Island the committee summed up the evidence 
as follows: 

Colored men inclined to vote or expressing an intention to vote for contestee were 
rudely assailed and violentlv assaulted; they were threatened with expulsion from 
their churches; thev were threatened with expulsion from the island, where manv 
of them owned land; they were threatened with a denial of sexual intercourse with 
their wives; they were threatened with beating; they were cursed and abused; and 
this conduct on the part of the followers of contestant began early in the campaign 
and continued uninterruptedly down to the closing of the polls on the day of the 
election. Smalls himself was a party to these acts, indeed he incited his followers 
to their perpetration. 

Rejecting these precincts and deciding the other questions as above 
indicated would show a majority for Elliott of 323 votes, and the com- 
mittee accordingly recommended resolutions declaring him elected. 

The nilings of the minority in regard to most of the individual 
issues have already been ^ven. The general argument of the minority 
report was that the election was carried for contestee as the re^sult of 
a fraudulent conspiracy. The district was one constructed on moat 
extraordinary lines, for the avowed purpose of making it an over- 
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whelmingly Republican district and making all the other districts 
Democratic. When, in spite of this, a Democrat was returned as elected 
from the "black district," it was condemned as a wholly needless fraud 
by the best Democratic newspapers of the State. The methods of 
carrying the election were substantially these: All the election, reg'is- 
tering, and canvassing officers were Democrats; they systematically 
prevented qualified voters from registering; rejected the votes of reg- 
istered voters; rejected polls where the election was fairly and regu- 
larly held; refused to open polls where there was a large Republican 
majority, and stole two ballot boxes and stuffed at least three more, 
removing the large excess of ballots in a manner grossly unfair to 
contestant. 

The rejection of Brick Church precinct was entirely without justifi- 
cation. The minority cited evidence to show that tnere was no riot, 
no intimidation, and that the interruption of the voting was only for 
a few minutes, and deprived no one ^f his vote. It was caused by 
good-natured noise on the outside, and also by confusion in the 
attempt of the voters to vote too fest. In the other precincts where 
intimidation was charged the weight of evidence was overwhelmingly 
against the idea of intimidation, and the witnesses on the other side 
were so inconsistent as to be unreliable. A close examination of all 
the testimony showed that — 

the only casualties that occaired in the Seventh Congressional district on account 
of political opinion were mb follows: (1) A crowd of fijys and women chased three 
men at Beaufort the evening of the day of a political demonstration, and one man 
was slightly injured by a piece of brick with which he was struck; (2) a colored 
man was lightly tapped with a switch by a woman; ^3) a dog was shot — supposed 
on account of toe political opinions of the owner; (4) a mule was shot — supposed 
for the same reason; both shootings by unknown parties; (5) Abraham Weston was 
turned out of the church, but it is not clear whether for women or politics; (6) the 
wives of Abram Scott and Roland White, two colored Democrats, deserted them for 
two or three weeks. 

These facts were certainly not sufficient to be the basis of a charge 
of general intimidation and to throw out the returns of three pre- 
cincts where the election was perfectly fair and peaceable, and thus 
change the result of the election in the district. The minority counted 
all the precincts, and as this, with the ille^Uy rejected votes and the 
other votes counted according to the findings already noted, showed 
a majority for contestant of 2,120 votes the minority recommended 
resolutions declaring him elected. 

The resolutions presented by the minority were defeated by a vote 
of 127 to 142. The resolutions presented by the majority were then 
passed without division, and contestee retained his seat. [Mobley, 
663-746.] 

(8) Sullivan vs. Felton. 

Fraud; bribery; Inthmdatlon; lUegal voting; vrregxdaHties. Major- 
ity repoj't for conteHtant; rtihwrity report for contestee. No axiti<ni by 
the Iionse. 

Majority report by Mr. O'Neall; minority report by Mr. Rowell. 

According to the returns contestee had a majority of 119 votes. 
Contestant claimed to have much more than overcome this majority 
by proof of fraud, bribery, intimidation, illegal voting, and various 
irregularities. 



Digitized by VjOOQIC 



FIFTIETH CONGRESS. 433 

In the eighth precinct of the Forty-sixth assembly district, in San 
Francisco, contestant received only 2 majority on the face of the 
returns. The Democratic majority at previous elections had- gener- 
ally been 85 or more, even when the geneml result in the district was 
much more favorable to the Republicans than at this election. A 
recount of the ballots showed a majority for contestant of 94 votes, 
a change of 92 votes. A watcher who attended the original count in 
the interest of contestant, testified that tickets having the name of 
contestant were read as having the name of contestee, and that he had 
difficulty in securing permission to stand where he could see the tickets 
as they were read. Two of the inspectors at this precinct were non- 
residents, who had '* boarded" in the precinct a few days in order to 
be appointed inspectors. It was shown also that there were three more 
tickets in the box than names on the poll list when the polls closed, 
and that the names of three persons who had not voted were then 
added to one of the poll lists. Three other persons were recorded as 
voting who did not vote. With all these badges of fraud -the returns 
might well be rejected and only the votes proved aliunde (which were 
all for contestant) counted. But the committee thought that probably 
the fairest coui-se was to accept the result of the recount and deduct 
92 votes from contestee's majority. 

In the city of San Jose the local Republican manager was shown to 
have received money—^at least $250 — to be used for election expenses. 
In the Fourth Wara two men hired a room in a building adjoining 
that where the election was held, and less than 100 feet away, and spent 
the day ** influencing" voters to vote the Republican ticket, or as much 
of it as they could be persuaded to vote. In order to show the success 
of their work, these men scratched oflf the words '"For amendment I" 
at the bottom of most of these ballots with a pencil. There were 53 
such ballots found in the box, and put in evidence. The statute for- 
bade issuing or exposing any tickets within 100 feet of the polls, and 
also the circulation or use of tickets '' having any mark or thing thereon 
by or from which it can be asc^eilained what person or class of persons 
used or voted it." If a ballot was *•* scratched" with anything but 
''lead j>encil or common writing ink" the printed name ei^ased was to 
be counted. Under all of ttese provisions, which, being under the 
control of the voter, and designed to secure honesty in elections, were 
mandatory, these 53 votes, the committee held, ought to be rejected. 
The committee quoted all the testimony showing the above facts. They 
also found that the '' influencing" of voters in this case consisted of 
bribing them to vote for contestee, but none of the testimony relied on 
to establish bribery, in this or other precincts, is quoted or described 
in either majority or minority report, except that it is generally 
described in the minority report as ^'purely hearsav." There were 13 
red marked tickets voted at another precinct which the committee 
rejected. 

In two counties, 25 or 30 paupers voted for contestee in the pre- 
cincts where the almshouses were situated. Under the statutes of Cali- 
fornia the residence of a pauper remained in the precinct from which he 
came to the almshouse. These voters were registered as residing in 
the almshouse; but under the law this could not be their residence, and 
the committee held that they could not be presumed without evidence 
to have come to the almshouse from the precinct in which it was 
located. 

H. Doc. 510 28 
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The second precinct of the Forty -eighth assembly district was not 
returned ac'cording to law, but was counted by the board of election 
commissioners, they deciding that the error was a mere irregularity. 
The evidence taken before this board was before the committee, and 
was considered by them on the ground that it was not objected to. 
This, with other evidence not before the board, showed that of the 
three envelopes, " No. 1," " No. 2," and *' No. 3," required to contain 
the various election papers and to be signed by a majority of the pre- 
cinct board, "No. 1" and "No. 2" (the onlv ones required to be 
returned) had been signed by the full board. The clerk of the board 
took the envelopes to his room at night and the next *day returned 
"No. 1," properly signed, and an envelope marked " No. 3" and not 
signed. This was refused, and he took the contents of the second of 
these envelopes out, broke the seal of " No. 2" envelope, put them in 
it, and signed his own name to it. Ho then attemptea to get other 
persons to sign the names of the rest of the board, but failed. The 
committee found that these circumstances showed that the original 
envelope in which the second package was contained had been destroyed 
and another one substituted before the first offer of return was made. 
These facts showed that the papers had been fraudulently tampered 
with. Other evidence, which nad not been before the board, showed 
that this clerk had afterwards boasted of tampering with the papers, 
and complained of not having received the money agreed to be paid 
him for it. The committee tnrew out the whole vote of the precmct. 

There was also general evidence of bribery in the Forty-sixth assembly 
district and in two other districts, especially by agents and members 
of the firm of Spreckels Brothers. The employees of the Almaden 
Mining Company were intimidated by their employers, being carried 
to the polls in a wagon of the company, stopped within 100 feet of the 
polls, and given folded tickets and told to " vote them and get back to 
their work." Similar methods were used by other employers of labor. 

The minority of the committee held that the charges or intimidation 
and bribery were entirely disproved. All the officers and employees 
of the companies charged with intimidation were called as witnesses 
and denied its existence. . The circumstances claimed to show intimi- 
dation were fully explained. All the testimony to the buying of votes 
was hearsay, frequently two or three times removed. All the specific 
charges of indirect bribery were fully contradicted and disproved. 
The question of the precinct where the returns were irregularly 
enveloped had been fully passed on by the board of election commis- 
sionei's, and they had properly received them. The ballots scratched 
with red ink or pencil were not required to be thrown out under the 
statute, but merely to be counted as if not scratched. The precinct 
recounted might be counted according to the recount without overcom- 
ing contestee's majority, but the minority held that the fairness of the 
recount was not sufficiently shown. The original count was closely 
watched by friends of contestant, and the attempt to show that it was 
fraudulent, or that the watchers for contestant did not have sufficient 
facilities, was unsuccessful. The recount did not take place until the 
last day for taking rebuttal tcstimon}^, when there was no opportunity 
to produce evidence against it. Tfie same ballots had already been 
recounted in a local contest, with no representatives of the parties to 
this contest to guard against fraud, and there was no testimony to 
show that they had not been tampered with at this or some other time. 
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The manner of the '^ scratching " found, as described in the testimony, 
showed haste and the work of a single individual. Contestant had 
endeavored to prove the vote by calling the voters, but could onlv find 
127 who voted for him — 3 less than were given him by the original 
count. 

The minority found that all the charges of fraud, bribery, and 
intimidation on the pai't of friends of contestee were disproved or not 
sustained. The only bribery in the case was the buying of some 70 
votes by contestant. 

When this case was called up, the question of consideration being 
raised, the House, by a vote of 115 to 102, agreed to consider the 
case. A motion was made to reconsider this vote. On a motion to 
lay this latter motion on the table there was at first no quorum voting. 
After a number of votes a quorum was secured and the motion to 
table was passed. Many motions were made and voted upon, but the 
House finally proceeded to other business and this case was never 
acted upon. 

[Mobley, 747-782.] 
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PIFTt-FIEST COVOEESS, 1889-1891. 

Omunittee on ElectUmH. 

Mr. RowELi., Illinois, Mr. Comstock, Minnesota, 

HouK, Tennessee, Crisp, Georgjia, 

CooPEK, Ohio, O'Ferrall, Virginia, 

Haugen, Wisconsin, Outhwaite, Ohio, 

Lacey, Iowa, Maish, Pennsylvania, 

Dalzell, Pennsylvania, Moore, Texas, 

Bergen, New Jersey, Wilson, Missouri, 

Mr. Greenhalge, Massachusetts. 

(I) Charles B. Smith vh, James M. Jackson, ^Ye^t Virginia, 
hi) (j(H)rge W. Atkinson vh, John O. Pendleton, Went Virgini/i. 
(8) L. P. Featherston r.v. W. H. Cate, Arkansas. 

(4) KSidney K. Mudd yx. Barnes Compton, Maryland. 

(5) Frank II. Thrcet vh, Richard H. Clarke, Alabama, 

(6) Francis B. Posey /w. William F. Parrett, Indiana, 

(7) Henry Bo wen rn, John A. Buchanan, Virginia, 

(8) Kdruund Waddill, jr., 7w. George D. Wise, Virginia. 
(!♦) John V. McDuffie vh. Louis W. Turpin, Alahanui. 
(10) James R. Chalmers vh. James B. Morgan, MlmifiHlppI, 

(II) John M. Langston vh. E. C. Venable, Vinflnla. \ 
(12) Thomas E. Miller vs. William Elliott, South Carolina. I 
(18) Fred S. Goodrich vh. Robert Bullock, Flmida. ^ , I 

(14) James II. McGinnis vh. John D. Aldei*son, HW Virginia, 

(15) John M. Clayton rn, Clifton R. Breckinridge, Arkannas. 
(l(i) Henry Kernaghan /%v. Charles E. Hooker, AflHsLsHlppL 
(17) James Hill vh. T. C. Catchings, 3lissisH I />//!, 

(1) Smith vh. Jackson. 

IrrtgalarltlcH and ilhgal v(deH, Majtn'lhj report for conteHtant; 
mlmn'lty rej^^^rt for rf/ftfcHftr. C(mt<istatit given the neat. 

Majority report ])y Mr. Dalzell; minority report by Mr. Crisp. 

The issues in this case are of three sorts: (1) Which candidate wa,s 
elected on the face of the returns and ought to have received the cer- 
titicatt^; (2) certain precincts which contestee sought to have thrown 
out for irregularities, and (8) illegal votes, charged by both sides. 

Contestant claimed to have a majority of 12 votes on the face of the 
returns as made to the governor. The returns, as counted by the gov- 
ernor, showed a majority of 3 votes for contestee, and contestee claimed 
that this count was correct. The counties whose returns were in issue 
were Ritchie, Calhoun, and Pleasants. In Ritchie County the county 
court made two returns, the second based on a recount made at the ] 

instance of contestee under the Stiite law providing for a recount on j 
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the demand of any candidate. It showed a gain of 3 votes for con- 
testant. The county court of Calhoun County also made two returns, 
the second, showing a gain of 2 votes for contestant, made to correct a 
clerical error in the first. The governor counted the first returns from 
these two counties and ignored the second. This action was sustained 
by contestee on the ground that the county court, after the adjourn- 
ment of the special session at which it was required to canvass the 
result of the election, y^^v^s fimctus qfficio and had no power to recon- 
vene for an}" purpose connected with the election. This point was 
overruled b}" the committee. The law providing for a recount on the 
demand of any candidate could not be construed to reijuire that the 
demand shoulii be made on the day of the first count. It would not 
in the nature of things l>e made until the first count was finished, and 
to require that it be made on the day of that first count would be to 
require a candidate to be present at the same time, in person or by 
proxy, in every county in tne district. Similarly as to the correction 
of a clerical error: the power is inherent in every body charged with 
the ascertainment of the result of an election to correct an error when 
discovered and make its conclusions conform to the facts. Moreover, 
as is shown in the discussion of the next issue, the county court in 
West Virginia, in its jurisdiction in regard to elections, is more than 
a mere returning board. 

The returns from Pleasants County showed for Smith six hundred 
and ninety -seven votes and for Jackson eight hundred and twe. The 
law required the number of votes to be set forth ^' in words at length. •' 
The governor in a special proclamation quoted from cases in which 
the words '^t/u/m'' and " htmd'^^ had been construed to mean '''thou- 
sand" and ''hundred,'' and concluded that it would l>e''more in 
consonance with adjudged cases '' to add the letters '' he " to the "twe '" 
of the return than to change the ''e" to ''o." Counting the vote as 
eight hundred and twe/yv and counting the first and not the second 
returns from Ritchie and Calhoun counties, gave contestee a maiority 
of 8 votes, and the governor issued the certificate to him. 

The committee held that the governor must have known that the 
word intended was ''two." The fact that the law required the 
return to be "in words at Icftigth^^ added to the fact that "twe" 
was an unheard of abbreviation for twelve or any other number, 
made no other conclusion possible; but if there really was any 
doubt, the governor should have obtained evidence to explain the 
ambiguity, or, failing in that, should have struck out the word as 
meanmgless and counted the vote as 800. The evidence before the 
committee showed that the vote was in fact 802, and the governor 
could and should have procured the same evidence. The evidence was 
a copy, certified by the clerk of the county court, of the duplicate 
return on file in his office. It was claimed on behalf of the contestee 
that this duplicate return was a record which the county court had no 
power to make. A recent decision of the supreme court of West Vir- 
ginia was claimed to have established this pomt, but the point in ques- 
tion the committee found to be stated as a mere dlctutn^ and on dose 
examination, not to be applicable to the issues of this case. The 
county court was required to make out "separate certificates" of the 
result, one of which was to be forwarded to the secretary of state. As 
no provision was made for the other, it was presumably to be kept by 
the clerk of the court with his other records. The county court, in 
dealing with election matters, was the same body as in other matters. 
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If it was, as claimed by contestee, a mere returning boai'd, KtAfanctvs 
officii when its work was completed, it would not nave been required 
to convene *'in special session/' for a mere returning board can have 
but one kind or session. Further, it was shown to be the uniform 
construction put on the law of 1882 ever since its passage, by all 
oflScers having to do with its execution, that the county courts should 
keep records of their proceedings in regard to elections,^ and that the 
duplicate certificates not required ^ be otherwise disposed of should 
be retained by the clerk as a part of that record; and on general prin- 
ciples any body with powers like those of the county court in West 
Virginia must have ''the power to make such record as will perpetu- 
ate and make available its legitimate action." 

Contestant being thus shown to have a majority of 12 votes on the 
face of the returns, the burden of proof shifted to the contestee to 
show that he had received a majority of the votes actually cast by 
qualified voters. This he sought to do by asking that the votes of 
eight precincts be rejected for mformalities, and by charges of illegal 
votes cast for contestant. 

Three precincts were attacked because the certificate of the oath on 
the returns was infomial. \xi one case the oath was administered by 
a commissioner, and in another by a justice of the peace, who neglected 
to subscribe their official titles after their names. In the other case 
the three judges signed the oath, but in the printed blank certifying 
to the administration of the oath one of the names was signed in the 
wrong place, so that the certificate only showed on its face that the 
oath was administered to two of the three judges who signed the oath. 
The committee held that these informalities were not fatal to the 
returns, as even if the oath were held to be insufficiently proved, the 
officers were at lejist officers de facto. But it was claimed that the gen- 
eral rule could not be applied in West Virginia, because the commis- 
sioners of the county court were forbidderf to count any return on 
which the taking of the oath did not properly appear until they had 
satisfied themselves by other evidence that it was in fact taken. The 
committ(*e presumed that they had satisfied themselves of the fact in 
regard to these precincts before counting them. 

Another precmct was attacked on the ground that no returns had 
been made. The certificate of the vote made by the precinct officers 
omitted the vote for Representative in Congress, but the tally sheet 
showed the vote, and a recount of the ballote by the county court, at 
the instance of contestee, showed the same result as shown by the 
tally sheet. 

Two precincts were attacked on the charge that the ballot box had 
b(»en left unsealed in the custody of only one judge. In one case the 
Democratic judge had ])een asleep for a short time. A Democratic 
outsider took his place while he was asleep, and the box was in the 
custody of the other two. In another case the box had been for a few 
moments in the possession^of one of the judges, with a seal over the 
aperture, but the sliding lid not so fastened but that he might have 
got into the box without breaking the seal. During the count the 
officers stopped a short time to rest and the Republican judges went 
out for a few minutes, leaving the box unsealed m the custody of the 
Democratic judge and two Republican clerks. When they returned 
they found that the Democratic judge had also gone out, leaving the 
box with the clerks. In neither of those precincts was there any evi- 
dence of fniud nor any circunistaii* os cnlculated to arouse suspicion. 
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The other precincts were attacked because the election was not held 
in the places established by law. In each case it affirmatively appeared 
that the place of holding the election was generally understock, and 
that no one had been prevented from voting by the change. 

None of these informalities being sufficient to throw out the pre- 
cincts attacked, the only Question remaining was whether the contestee 
had shown enough illegal votes cast for contestant in excess of those 
shown to have oeen cast for himself to overcome the contestant's 
majority of 12 votes. This was the only point on which the major- 
ity and minority differed as to the count oi the votes which shoula be 
made by the committee in judging the merits of the case. The minor- 
itv agreed with the majority in regard to all the technical points on 
wlbich it was sought to throw out precincts — indeed, these points were 
not seriously pressed b}^ the contestee before the committee — and on 
the question of the rulings of the governor, by which the certificate 
was given to the contestee, the minority, while sustaining the legality 
of the governor's acts, agreed that the evidence in the record in this 
case, none of which was before the governor, showed that the actual 
vote in each case was as claimed by contestant. 

The issue being reduced to individual illegal votes, the committee 
report laid down various propositions of law * in regard to residence, 
paupers, persons of unsound mind, and minors, and the evidence by 
which votes could be shown to be ille^l on these grounds. The minor- 
ity in general agreed to these propositions, but in applying them to the 
evidence in regard to illegal votes there were serious differences. 

Contestant charged 102 illegal votes against contestee and contestee 
127 against contestant. Of the 102 charged by contestant the com- 
mittee found that the charges were established in 47 cases, the minority 
that they were established in 31 cases. Of the 127 votes charged by 
contestee the committee found that the charges were established in 19 
cases, the minority that they were conclusively established in 66 cases 
and less clearly establishea in 21 others. Eliminating these votes 
according to the statement of the committee would increase the major- 
ity of the contestant to 39; according to the statement of the majority 
it would give the contestee a majority of 23. 

The case was debated for several days. The resolutions presented 
by the committee were passed by a vote of 166 to (many members 
not voting^, and Mr. Smith was sworn in. It was in connection with 
this case that the parliamentary ruling of "counting a quorum" was 
made for the first time. When the case was'called up the question of 
consideration was raised against it. The question oeing put, there 
appeared a^^es 161, noes 2, less than a quorum voting. The Speaker 
announced the names of a large number of members who were present, 
but had not voted, counted them as part of a quorum present, and ruled 
that the presence of a auorum was sufficient. The House was at the 
time without rules, and the ruling was made under general parlia- 
mentary law. The ruling naturally excited prolonged discussion, and 
most of the time intervening between the calling up of the election 
case and its final disposition was taken up with the discussion of this 
parliamentary question. On the final vote, it will be noticed, just a 
quorum voted. 

[Rowell, 9-41.] 

* Note(i under the pn>})er headingH in Part II. 
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(2) Atkinson vs, Pendleton. 

Frmid and illegal votes. Majority report for contestant; minority 
report for amtestee. Contestant given tKe seat. 

Majority report by Mr. Rowell; minority report by Mr. O'Ferrall. 

On the face of the returns as at first made contestant had a majority- 
of 7 votes, but a recount of the votes showed in two precincts in Wet- 
zel County a change of 20 votes in favor of contestee, giving him a 
majority of 19 votes. Contestant claimed that the ballots of these two 
precincts had been fraudulently tampered with pending the recount, and 
that the original count correctly represented the votes as cast by the 
voters. 

The committee found this claim to be sustained by the evidence. 
The recount of the various precincts in this county had lasted a num- 
ber of days. After the package in which the ballots were was opened 
on the first day it was not afterwards sealed, but was kept in the safe 
in the clerk^s office. The combination to this safe was known to a 
large number of persons having access to the office, and bottles of beer 
were kept in it tor the convenience of these persons. When all the 
precinct^ in the county except these two had been recounted the pre- 
siding judge asked that the court adjourn for a few days on account of 
a telegram which he had received saying that his wife was sick. His 
wife was not sick; the telegram was not sent by the person whose 
name was signed to it. and the judge afterwards testified that he had 
known these facts at the time. When the court reconvened these two 
precincts were recounted, and 24 Republican tickets (in addition to 
those so counted by the pi'ecinct officers) were found to have the name 
of contestant scmtehed off in lead pencil and 2 to have the name of 
contestee written in. The testimony was conflicting as to whether 
these marks were strikingly distinct or apmrently made by one pei'son 
with one pencil or not. The officers of election all testified that they 
did not believe it wjis possible for so large a number of ^'scratehed^' 
ballots to have escaped their attention. 

After the result of the recount had become known, one Lee Snod- 
giujs, the deputy clerk in whose custody the ballots had been, entered 
mto negotiations with the Republican committee, offering for $8,000 
cash to tell all he knew about the scratching of the ballots, and to fur- 
nish evidence of the truth of the statement he should make. The 
negotiations fell through, and Snodgrass then testified that he knew 
nothing at all about the scratching of the ballots, and that he had 
intended to deceive the Republican committee into paving him for 
telling what he knew, under the impression that he did know some- 
thing. There was also evidence that one Grail had been in the safe 
while intoxicated. 

The committee held that the suspicious adjournment of the court 
and the fact that the ballots had been left unsealed in an exposed 
place and in the custody of a man of the character of Snodgrass was 
sufficient to destroy the validity of the recount. Even if the evidence 
was insufficient positively to esta])lish the crime or identifj' the crim- 
inals, it was certainly sufficient to destroy all certainty that the bal- 
lots were the same and in the same condition as those originally 
counted. Without such certainty no recount can be received te change 
the result of the original count. 

The minority were of the ()j)ini<>n that the circumstances of the 
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first count in these two precincts were such as to make it very prob- 
able that mistakes such as those indicated by the recount should have 
been made. Of course, the election officers believed that their count 
was correct and would naturally testify to it. But the election officers 
were mostly old men, unaccustomed to such work, and with poor eye- 
sight. The count had been long and tedious, liusting more than two 
days and nights, and the light at night had not always been sufficient. 
The evidence by which it was sought to show that fraud had been com- 
mitted by or with the connivance of the presiding judge and the deputy 
clerk was insufficient for that purpose. The conduct of the deputy clerk 
was reprehensible, but it did not take place until some time after the 
recount. A recount could not be impe^iched on the ground of fraud 
by evidence that one of the officers connected with it bad been guilty 
of censurable conduct some time afterwards. 

According to the finding of the committee on this question, the con- 
testant was elected, on the face of the returns, by a majority of 7 
votes, and the burden of proof was on the contestee. According to 
the minority, the burden of proof remained with the contestant. 

A large number of illegal votes was charged b}^ l>oth sides. Part of 
these were votes cast in precincts claimed not to have been legally 
organized, or where boundary lines were doubtful. In all the.se cases 
the voters voted just as they had been in the habit of doing for year's, 
and there was no claim of fraud or harm. The majority and minority 
agreed in counting all these votes without inquiring into the t^chnic^il 
questions raised. Eliminating these votes, there remained 178 indi- 
vidual illegal votes charged by contestant against contestee, and 102 
charged by contestee against contestant. The charges were of the 
same character as those m the previous case of Smith vs, Jackson, and 
the rules of law laid down by the committee in that case were accepted 
by both sides in this, except that the minority were of the opinion 
that general proof that a man was a Republican or Democrat, without 
proof indicating his political preferences at the time of this particular 
election, was not sufficient to show how he voted, because of the Jarge 
number of changes in political views that had taken place since the 
previous election. 

Of the 178 votes charged by contestant, the majority found the 
charges sustained in 78 cases, the minoritv in 28. Of the 102 votes 
charged !)y contestee, the mtijority found the charges sustained in 
86 cases, the minority in 54. Tha minority also Dresented a sttitement 
showing that under their statement of the individual votes the charges 
as to Wetzel County could be admitted without changing the result. 
The findings of the committee would give contestant a majority of 4J), 
those of the minority would give contestee a majority of 85. 

The case was debated for several days, and the resolutions presented 
by the committee were adopted l)v a vote of 162 to (the Speaker 
announcing the names of 72 members present and not voting), and Mr. 
Atkinson was sworn in. 

[Rowell, 43-74.] 

(3) Featherstox r.v. Cate. 

Conspiracy^ fraud^ vloUmce^ and Intimidation, Ma)(^rlty r^pf^rt for 
contestant; minority t^'jxrrtfor contestee. Contestant given the f<eat. 

Majority report by Mr. Houk; minority report by Mr. Outlvwaite. 

Contestant charged that the election or contestee was obttiined by 

the carrying out of a fraudulent conspiracy in Crittenden County and 
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by fraud in certain precincts in other counties. Contestee received a 
majority of 1,342 votes on the face of the returns as certified to the 
governor. This majority would be partly overcome bv counting the 
returns of certain precincts which the county clerks refused to certify 
to the governor on account of irregularities. The remainder of the 
majority the committee found to be overcome and a majority shown 
for contestant by rejecting the returns of certain precincts where fraud 
was proved and counting only such votes as were proved aliunde. As 
the majority thus shown for contestant is only 86 votes, any precinct in 
which the change made is greater than 86 votes may be considered a 
decisive issue, and it is accordingly necessary to examine each precinct 
in detail, stating the number of votes changed in each case. Taking 
the charges by counties: 

Crittenden County, — In this county a general conspiracy was charged 
and testimony also offered to show the manner of carrying out the con- 
spiracy in certain specified precincts. 

In support of the general charge of conspiracy the evidence (as stated 
in the majority report) showea the following facts: Prior to July, 
1888, the county clerk and one other county officer had been indicted 
for drunkenness, probably under the statute providing for the removal 
of officials shown to be drunkards. The cases were set to be tried on 
Jul V 12, 1888. On the morning of that day a body of 100 men, armed 
with Winchester rifles, appeared at the county seat, took forcible pos- 
session of all the county officers, except the sheriff (who was himself 
one of the armed band), and forced them to go across the river to Mem- 
phis, outside the State, threatening them with death if they attempted 
to return. The ejected officials protested that if there were any charges 
against them they were willing to stand trial for them, but they were 
told that "this is a white man's country," and that the people were 
tired of '' negro domination." There were no indictments against any 
of the officers except the two mentioned above, and no charges except 
a suspicion that they were the authors of certain anonymous letters 
sent f o negroes and purporting to have been written by white Demo- 
crats. This charge was denied, and no attempt was made to prove it. 
The contestee was present while these events were taking pmce, and 
his attorney, as well as the persons afterwards appointed to fill the 
place of the removed officials, were members of the armed body. 

The officers deposed were all Republicans, and the testimony showed 
that the county was strongly Republican at all times, and especially 
so in the year 1888, on account of large defections from the Demo- 
cratic party to the "Wheel " or Farmers' Alliance, of which the con- 
testant in this case was State president. Democrats, members of the 
mob which had ejected the regular officers, were appointed in their 
places, and immediately began making plans to retain possession of 
the offices for themselves or their party. Great efforts were made to 
prevent the Republicans from nominating a county ticket, and then 
to prevent the candidates from accepting the nominations. Failing in 
both of these, threats were made that the election would be carried by 
them at all hazards. 

Under the laws of Arkansas the election judges were to be appointed 
by the county judge at the July term, and both parties were to oe rep- 
resented on each election board. The county clerk created the county 
canvassing board, and certified the returns to the governor. The 
county court procured ballot boxes and poll books, and the sheriff 
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delivered them to the election offieei*8. The Democrats, having obtained 
forcible possession of these three offices, had obtained substantial con- 
trol of all the election machinery of the county. The Republican 
county judge had, previous to his removal, appointed all the election 
judges in the county, giving both parties representation as required 
oy the law. The new county judge revoked all these appointments, 
and appointed boards composed entirely of Democrats. The county 
court neglected to procure ballot boxes or poll books, and the sheriff 
did not in all cases deliver poll books to the elet^tion officers. He did 
procure and deliver baHot boxes (one of which was in evidence in the 
case and exhibited in the House) provided with a double slot, so 
arranged that a ticket could apparently be deposited in the box bv the 
judge, but in reality might enter the box or not, according to the choice 
of tne judge. The new judges of election appointed failed to serve in 
two or three strong Republican precincts, and no election was held in 
them. When the returns were made the county clerk refused to cer- 
tify 7 of them to the governor on account of irregularities in the poll 
books, in spite of the fact that the statute required the county c»an- 
vassers to count and the county clerk to ceiiiiy all returns received, 
without reference to any irregularities. These circumstances the 
committee found to be conclusive of the existence of a conspiraciy to 
carry the election by fraudulent means. 

Coming to the particular precincts, the committee first counted the 
returns of the precincts not certified by the county clerk (excluding 
Scanlan precinct, to be hereafter mentioned). These precincts gave 
contestant a majority of 531 votes, and deducting that number from 
contestee's returned majority of 1,342 votes, would leave him a major- 
ity of 811. 

In Scanlan precinct the returns showed 61 votes for contestee and 
only 2 for contestant. The testimony showed that the usual Repub- 
lican vote for the precinct was 112 or 113, the Democratic vote 8 or 
9, except in some county elections, when it was sometimes as high 
as 25. A witness testified that some Republicans were afraid to 
vote, but he saw a large number vote the Republican ticket. He 
counted 73 as they voted, and then stopped counting. Another wit- 
ness counted 8 or 10 as they voted. The fraudulent tin box was used, 
and the judges were all Democrats. The committee held that this 
evidence was sufficient to reject the return, and count only the votes 
proved. The return, not having been certified by the county clerk, 
was not included in contestee's majority, as above stated. Counting 
the 73 votes for contestant, and none for contestee, he having proved 
none, requires a deduction of 73 from the 811 majority remaining for 
contestee, leaving 738. 

In Cat Island precinct the returns showed 120 votes for Featherston 
and 88 for Cate. The testimony showed that there were 180 or 182 
Republican voters in the township, and only 14 or 15 Democrats. The 
Republicans turned out well, and cast a full vote. The judges, all of 
whom were Democrats, were not sworn, and the ballot box was where 
the voters could not see it. Of the 208 votes cast, contestee could not 
have received more than 15, and contestant must have received at least 
193. Making the required deduction of 146 from contestee's remain- 
ing majority of 738 leaves 592. 

In Crawfordsville the returns showed Featherston 147, Cate 88, 
Barrett 160. The evidence tended to show that contestant had received 
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a larger proportion of the vote than was shown by the returns, but as 
the evidence did not show the number of votes, and to throw out the 
return would merely aggravate the evil, the return was allowed to stand. 

In Idlewild and i urgeson no election was held. These two precincts 
usually gave a Republican majority of about 250. But no election 
having l^en held, the votes could not l)o counted, and the failure to 
hold an elei'tion could merely be cited as an additional evidence of 
conspiracy. 

All the evidence in regard to Crittenden C^Jounty was taken in Mom* 
phis, Tenn., without urrltteii notice to contestee, and without being 
cross-examined. It was objected to by contestee before the committee 
on this ground, and the objection was sustained by the minority. The 
majority held that the circumstances of the case were such as to justify 
its acceptance. According to the testimony, contestant and his attor- 
neys went to Crittenden County to take testimony, and there met 
Mr. Berry, the attorney for contestee, who agreed to act as notar3\ 
This agreement he afterwards refused to carry out; the only other 
officers competent to take testimony refusexl to serve; contestant and 
his attorney were refused accommodations; threats were made indi- 
cating that there would be bloodshed if an attempt was made to take 
the testimony at that time; and contestant gave up the attempt, 
giving contestee's attorney oral notice that the testimony would be 
token at a specified time and place in Memphis, Tenn., just across the 
river. Contestc^e presented an ex jyarte affidavit from his attorney, 
denying that he had ever been notihed of the taking of the Memphis 
testmiony, and claiming that he was only employed as the attorney to 
toke testimony in Crittenden Count3% and that notice to toke it in 
Memphis could not have !)een legally served on him. 

Contestee did not enter any objection to the reception of thLs testi- 
mony until more than sixty days after the printing of the record, when 
he tiled his brief, and did not then offer to produce any proof that the 
facts shown by the testimony were not true. The committee held that 
his failure to object at the first opportunity, or to allege any substan- 
tial defense, amounted to a waiver of the whole question of notice. 
And the effort on the part of the attorney and friends of contestee to 
prevent the taking of testimony in Crittenden County was also reason 
for not retjuiring of the contestant strict and technical proof in regard 
to some of the precincts of this county (e. g.. Cat Island). It was true 
that the record of the Clerk of the House showed that the package of 
testimony in question had not l)een received when the testimony was 
opened, and that contt\stant was given further time to procure it, but 
it was at least probable that conU\stee was notified of its character and 
contents. 

PhUltpH (^<nu)ffj, — There was an agreement between the parties in 
regard to the vote of this county, by which 182 votes were to be 
deducted from Cate\s majority. Deducting these from the 592 remain- 
ing after the deductions made in Crittenden County leaves 400. 

Cr(fXH Cfnuitii, — In Smith Township the returns showed 84 votes for 
Cate and 15 for Featherston. The testimony of individual voters 
showed that Featherston had received 29 votes. This vitiated the 
returns. Cate not having proved any votes, lost those returned for 
hiui, and Featherston gained the 1-1 proved for him above the num- 
ber returned. Deducting this difference of 98 froui the 4(>() majority 
remaining to contestee leaves 302. 
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St, Francis County, — In Franks Township Cate was returned as 
receiving 269 votes and Featherston 131. The officers of election 
were all Democrats, and the ballot box was removed from the presence 
of the United States supervisor for an hour at noon and an hour 
after the polls closed. Contestant called 195 voters whose names 
appeared on the poll list as voting, and who testified that they voted 
for him. This vitiated the returns. Contestee proved 112 votes, and 
by hearsay testimony some others. Only the 112 were counted for him. 
Making the required corrections makes a deduction of 221 from con- 
testee's remainmg majority of 362, leaving 141. 

In Blackfish Township no election was neld. Twenty-nine persons 
attended for the purpose of voting for contestee, but the committee 
did not count their votes. 

Lee County, — In Independence Township the returns showed 89 for 
Featherston and 224 for Cate. The vote for Pre.sident waM Harrison, 
435; Cleveland, 196, showing 319 votes not counted for anyone for 
Congress. Only one witness, Milton Powell, was examined in this 
township. He testified that all the judges of election were Democrats. 
He was at the polls working for Mr. Featherston; gave out 120 or 125 
tickets with his name on, and went to the window with 92 voters whom 
he kept count of and saw them vote the ticket. The precinct was 
strongly Republican, and there was a good turn-out of the vote, in 
spite of the fact that it was a rainy day. 

Immediately at the close of this witness's testimony he was arrested for 
perjury in testifying that he saw 92 votes cast for contestant, in the face of 
the returns showing only 89, and put under ^1,000 bonds. The attorney 
for the contestee proclaimed that he w^ould similarly cause the arrest 
of any other witnesses testifying falsely. No more testimony was 
taken in this township, but witnesses were examined in other places 
showing a state of intimidation, and that the arrest of Milton Powell 
had deterred others from testifying. The committee held that con- 
testee's attorney by his own act having prevented the testimony of the 
voters, or other witnesses, from being taken, contestee could not be 
heard to object to the sufficiency of the testimony. The testimony 
showed that more votes were cast for contestant than were returned 
for him, and the returns were consequently impeached. Giving to 
contestant the 3 votes proved above the number returned, and decuict 
ing from contestee the votes returned for him (he having proved 
none), would make a deduction of 227 votes from the 141 majority still 
remaining for contestee, and show a majority for contestant of 86 
votes. 

It was objected that contestant had conceded in his notice that con- 
testee had received 224 votes, and consequently contestee could not be 
required to produce any proof of his having received that number. 
This point was overruled by the committee. The so-called concession 
in the notice of contest was coupled in the same clause with a claim 
that contestant had received 397 votes, and contestant asserted that 
but for the suppression of testimony he would have been able to prove 
the whole 397. Contestant could not be bound by the statement of 
the vote of contestee in his notice without also conceding to him the 
vote claimed for himself in the same clause. Moreover, contest^n* 
had denied both items of the clause in question, claiming that he had 
received 244 votes instead of 224. The pleadings, therefore, did not 
amount to a stipulation of the vote. Besides, even if the clause in 

Digitized by VjOOQIC 



446 DIGEST OF CONTESTED ELECTION CASES. 

auestion were to be constinied as a concession, it was not a concession 
lat cx)ntestee had received 224 legal votes. 

In the minority report arguments were advanced to show the insuf- 
ficiency of the evidence in regard to several precincts where the 
majority report did not claim that it was sufficient. (It is stated in 
the minority report that the members signing it had had no oppor- 
tunity of seeing the majority report before preparing their own.) 
These precincts will not be noticed. Taking up tne other charges in 
the order in which they are treated in the above outline of the majority 
report: 

Crittenden County. — All the testimony taken in Memphis in regard 
to Crittenden County was held by the minority to be inadmissible for 
the reasons noted above. The contestee had had no opportunity to 
object to it before filing his brief, as the package containing it had not 
been received at the time the testimony was opened in the presence of 
the parties, and was afterwards printed without his knowledge. There 
was no pretense that the written notice required by law had been 
given, and the attornej^ for contestee denied that he had been given 
any notice. The testimony was ex parte of the worst sort. Every 
advantage had been taken by leading questions and otherwise of the 
absence of contestee, and the whole testimony was of a character 
utterly unworthy of credit, even if admitted. But taking it as if it 
were admissible, the testimony in regard to several precincts not 
claimed in the majority report was quoted and discussed, and most 
of the testimony in regard to Scanlan and Cat Island precincts, where 
the majority found the charges sustained, was quoted with the com- 
ment that it was utterly insufficient. 

Phillips County. — There was an agreement in regard to this county, 
as stated above. 

Cross County. — No foundation was laid, by proving fraud or sus- 
picious circumstances, for calling the individual voters of Smith Town- 
ship to prove the vote. The 29 voters called were examined outside 
the county, though there was no proof that they could not as well have 
been examined in the county. Most of them could not read, and an 
examination of their testimony showed that most of them did not know 
for whom they voted for Congress. 

St. Francis Comity. — In Franks Township the individual voters 
were also called without laying a proper foundation. The reason the 
judges were all Democrats was that the regularly appointed officei's 
failed to appear in time, and the officers were selected from such 
electors as were present. The box was removed from the presence of 
one of the United States supervisors at noon, but he had the key, and 
it would have been practically impossible under the circumstances to 
tamper with it. Its whereabouts was accounted for during every 
moment, and all the officers of election testified that no fraud was 
committed. The supervisor testified that the election was quiet and 
fair, and no fraud was conmiittcd in receiving or counting the votes. 
An examination of the testimony of the 195 individual voters called 
by contestant showed that many of them had no knowledge for whom 
they voted for Congress. Eliminating those whose testimony was not 
clear and definite there would remain even less than were credited to 
contestant by the returns. 

In Blacktish Township the testimony showed that the failure to hold 
an election was not due to any fraudulent purpose. 
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Lee County. — In regard to Independence precinct, only one witness, 
Milton Powell, was examined under notice. His testimony did not 
show anything susi)iciou8 in regard to the conduct of the election, and 
did show that prominent Republicans at this precinct were working for 
Mr. Cate, thus accounting for the discrepancy between the Presiden- 
tial and Congressional vote. The circumstances surrounding the elec- 
tion were such as to make it easy for witness to have made a mistake 
of 3 votes in his count of the number of votes cast for contestant. 
He was arrested at the close of his testimony for perjury, and it was 
announced that any other witnesses testifying falsely would be simi- 
larly arrested. But surely it would not be claimed that witnesses 
could not testify freely unless they were given to understand that it was 
no crime to commit perjury in a contested-election case. Moreover, 
the notice to take testimony did not include any other name than Mil- 
ton Powell's, and . there was nothing to show that contestant had 
intended to examine any other witnesses.^ 

The other witnesses, examined out of the county and without notice, 
did not attempt to show anything against the election, but confined 
themselves to describing a state of intimidation on account of Milton 
Powell's arrest, which would prevent witnesses from testifying. The 
testimony of Milton Powell was certainly not enough to overthrow the 
returns, and they should stand. 

Allowing all mat the contestant claimed in Phillips County, and 
counting tne uncertified returns from Crittenden County, would still 
leave a majority of 595 for contestee, which could not be overcome 
even by the most extreme concessions in regard to other charges. 

A discussion of the testimony in a somewnat different manner from 
that of the report, and showing a larger majority for contestant, will 
be found in a speech by Mr. Dalzell, on page 1912 of the Record. The 
case was debated from March 1 to 5, 1890, and the resolutions presented 
by the committee were adopted by a vote of 145 to 135 and Mr. 
Featherston was sworn in. 

[Rowell, 75-146.] 

(4) MUDD m, COMPTON. 

IrreguLarities^ ill^al votes^ and intiinidation. Majority report for 
contestamt; mmority report for contestee. Contestant given the seat. 

Majority report by Mr. Cooper; minority report by Mr. Moore. 

Contestant claimed to have been elected on the face of the returns, 
and that his majority would be increased by counting for both par- 
ties the votes or qualified voters who had offered to vote for tnem 
and been refused by the election oflicers. He also claimed to have 
been deprived of 175 votes in one precinct by violence and intimida- 
tion. The last charge, if sustained, would be decisive of the case in 
his favor; if it were not sustained, the decisive issue, as claimed in 
debate, was the charge that an error of 28 votes had been made in 
summing up the returns from Calvert County. 

* This is a mistake (as was shown in debate) . In the original manuscript of the tes- 
timony this notice to take testimony is the usual printed form; that the testimony of 
the ** persons whose names appear on the attached sheet'' would be taken. But the 
"attached sheet" is missing, and there is nothing to show whether it contained the 
names of others than Milton Powell or not. The notary taking this testimony had 
been killed, and the testimony was forwarded by his administrator, which proWbly 
accounts for the loss of this sheet. 
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The county returns of Calvert County, as certified to the governor, 
showed a total of 1,1*^8 votes for contestant. Certified copies of the 
precinct returns, on which the count}^ return was based, showed in 
the aggregate 1,1^^ votes for contestant. The return judges of all 
the precincts were called, and testified that the certified copies of the 
precinct returns in evidence were correct copies of the returns as 
made put and delivered b}^ them. A newspaper editor testified that 
he had copied the returns for his paper on the da}- they were made, 
and they footed up 1,166 for contestant. The deputy clerk who 
footed up the returns for the county canvassers testified that he 
had made a mistake. The county clerk testified that as soon as he 
noticed in the papers that the county returns gave only 1,138 votes 
for contestant he wrote to the governor, saying he believed a mistake 
had been made and asked permission to correct it. No attempt was 
made to prove that any of the precinct returns had been tampered 
with. Tne committee held that the action of the county canvassers in 
footing up the totals of the precinct returns and certifying the result 
to the governor was a purely ministerial act. It was presumed that 
the adcfition would be performed correctly, but if a mistase was shown, 
as in this case, by the precinct returns themselves, the presumption of 
correctness was rebutted, and the vote should be counted as shown by 
the precinct returns. 

The minoritv held that the result as found by the county canvassers 
wvis pri/tiafaencoYvevU and must stand until overthrown bv competent 
evidence. The evidence in this case was insufficient. The correct- 
ness of the copies of the precinct returns was only shown by the 
memory of the judges of election some months afterwards. The law 
required two sets of returns to be made out by -different clerks; one 
set to be deposited with the count}'^ clerk and the other sent to the 
governor. Certified copies of only one set in the county clerk's office 
were produced. In one of these returns the vote was written in figures, 
instead of words as required by law. It would have been easy to 
tamper with this return. The minority accordingly found that there 
was nothing to impea<*h the correctness of the total of the votes in this 
county as ascertained and certified by the countv canvassing board. 

Certain precinct returns had not been certified to the governor, 
because they were locked in the ballot boxes, where the county canvassers 
could not get them. The committee were unanimous in counting thfese 
returns. Counting these returns, and the vote of Calvert County 
according to the precinct returns, and giving to contestee 1 vote cast 
for ''Compton" and to contestant votes cast for ''S. E. Mudd," ''S. N. 
Mudd," ''Mudd," and 1 ballot on which his name appeared twice, 
would give the contestant a plumlity of 2 votes on the face of the 
returns and shift the burden of proof to contestee. The minority, not 
counting the last-mentioned ballot for contestant nor the 28 votes in 
Calvert County, left the majority on the face of the returns wnth 
contestee. 

The votes of certain pi*ecincts had been recounted by contestee in 
the contest under the provisions of the State law. Contestant lost 21 
votes by the recount. The majority were doubtful as to the certainty 
of the identity of the ballots, but accepted the results of the recount. 
The minority were of the opinion that the identity of the ballots was 
conclusively shown. 

The individual votes in issue were of three classes: (1) Voters whose 
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votes were refused on the ground that some one else had previously 
voted on the same name; (2) voters who had been registered and 
whose names were on the original registry list, but omitted from or 
incorrectly copied on the copy of the list furnished to the election 
judges, and (3) those whose votes had been rejected because of real or 
assumed doubts as to their identity. The committee held in regard to 
(1) that it was bad enough for a person who had no right to vote to 
get his vote in; it woulabe worse if thereby a legal voter was pre- 
vented from voting; (2) qualified and registered voters should have 
their votes counted on a contest, even where the judges under the law 
were required to reject their votes on account of the omission of their 
names from the copy of the registry at the polls; (3) where the 
identity of the voter was clearlv proved, his vote should be counted. 
The minority held that votes of the first class could not be counted; 
that only such votes of the second class as should have been received 
by the election officers — i. e., those whose names appeared either cor- 
rectly or id^^i smmns on the copy of the registry list in the hands of 
the judges — could be counted; and that the proof in regard to the third 
class was in most cases insufficient. 

Applying the rules adopted by the committee, but deciding every 
doubtful point in favor of contestee, would leave contestant a plurality 
of 18 votes. This plurality would not be overcome if all the votes 
claimed by contestee and not conceded as even doubtful by the committee 
were counted for him. Applying the rules adopted by the minority 
(and not counting the 28 votes in Calvert County), would leave contestee 
a plumlity of 37 votes. 

In the third district of Anne Arundel County contestee received 168 
votes and contestant 32. Contestant examined 175 colored voters of 
this precinct, 161 of whom were at the polling place desiring to vote 
for contestant, and the remainder of whom had started to the polls to 
vote, but turned back on learning of the occurrences at the polls. The 
evidence, as stated in the committee report, showed that most of the 
colored voters had gathered at the polls early in the morning under 
the leadership of one of their number, an old man of prominence and 
a large property owner. They formed in line to vote, and after four 
of them haa voted the next three or four in line, including the leader, 
were violently pushed out of line by a number of roughs who had 
come out from Baltimore pretending to be United States deputy mar- 
shals. These Baltimore roughs were armed with pistols, and were 
firing them near the polls during the day. There were guns in their 
wagon. After being dragged from the line the most influential colored 
man asked if the negroes were not going to be allowed to vote, and 
being told that "not a damn nigger shall vote unless he votes for 
Cleveland," he turned to the others and advised them not to attempt to 
vote. Most of them remained around the polls all day, and whenever 
any of them attempted to vote he was violently prevented and threat- 
ened. The story was circulated that more men were coming from 
Baltimore on the next train, and a Democrat went around among the 
negroes telling them that it would be dangerous to vote; that he was a 
deputy sheriff (which he was not) and could not protect them, and 
advised them to go home. 

Contestee did not call any of the persons identified as taking part in 
the intimidation, though some of them were present while tne testi- 
mony was being taken, and the witnesses he did call only testified that 

H. Doc. 510 29 
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they believed that the negroes could have voted if thev had made an 
earnest effort. The committee held that a voter could not be com- 
pelled to fight his way to the polling window, especially when to do 
so he njust come in conflict with persons claiming to be officers of the 
law. 

The minority held that no such intimidation was proved as ought to 
have intimidated men of ordinary firmness. There was no proof that 
the disorder wits committed by more than three or four men; only one 
of the witnesses claimed to have seen a pistol in the pocket of one of 
them; the guns in the wagon were for the purpose of hunting; the 
pistol shooting was at a mark and some distance from the pol£, and 
all the evidence tended to show that the voters refrained from voting 
not ]>ecAuse they had reason to be afraid, but because they were 
"ordered" to do so by their leader or captain. 

The committee held that these 175 votes could not be counted, Jut 
that the whole vote cast should be rejected. Making the requisite 
deductions would increase the majority of contestant from 18 to 154. 

The case was fully debated, the resolutions presented by the com- 
mittee were adopted by a vote of 159 to 145, and Mr. Mudd was 
sworn in. 

[Rowell, U7-17i.] 

(5) Threet vfi, Clarke. 

Fahe count hi{i. Committee n n an imoiunly reported in favor of con- 
tcMee^ wh4p retained hia neat, Th4^ minority disagreed to tfie reOHOtung 
of the majority. 

Majority report by Mr. Ilaugen; minority report by Mr. Crisp. 

Contestant charged that in a large number of precincts ballots 
cast for him were fraudulently counted for contestee by the election 
officers. This charge the committee found to be sustained in regard 
to some precincts, but in regard to many of them the evidence was 
not sufficient to overthrow the returns. The evidence in some cases 
was based on estimates of the vote, and was rebutted by the testimony 
of the election officers and other witnesses swearing to the fairness of 
the election, and by proof of the good chai^acter of the election officers. 
Where the proof consisted of the testimony of witnesses who issued 
tickets and saw them voted, it was held to be sufficient to overcome 
the prima ffcle validity of the returns and throw the burden of proof 
on contestee. In some cases the evidence was not sufficiently rebutttMl 
by contestee, and in others it was. In one case only one of the elec- 
tion officers appeared; he organized a board under the statute and an 
election was held. In the evening it was discovered that none of the 
election officers could read the ballots, and they were carried off by 
the returning officer. The onlv proof of the vote was testimony that 
most of the voters were colored. This was held to be insufficient. In 
another case voters were refused registration, the registering officer 
alleging that he had run out of paper. The voters had done all that 
was required of them and the committee counted their votes. 

Making all allowances for the frauds proved, they were still insuffi- 
cient to overthrow the returned majority of contestee. The minority 
agreed in the conclusion, but announced their dissent from some of 
the reasoning on which it was based. The resolutions presented were 
adopted without debate or division. 

[Rowell, 173-185.] 
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(6) PcxsEY rs. Parrett. 

lUiijal mttea. Comm it tee ?/ na n hiunuily reported in ^ fa vor of ewt teHee^ 
and he retain^ the sent. 

Report by Mr. Bergen. 

Charges of bribery were made by both sides, l)ut thev were not 
sustained by evidence. The majority of contestee was only 20 votes, 
and contestant sought to overcome tnis b}^ proof of illegal votes. A 
considerable part of this testimony was taken during the time for 
rebuttal, and m regard to votes not attacked in the testimony in chief 
nor in the testimony for contestee. The committee excluded all of 
this testimony. The voters against whom evidence was ])rought within 
the legal time were all charged to be illegal on the ground of non- 
residence. They were mostly of two classes — students in college, and 
persons who had come from Kentucky to work in Indiana. The stu- 
dents were 30 in number and all voted for contestee. They were 
Catholic theological students preparing for the priesthood. The}' 
were all of age and had all left the homes of their parents annuo mm 
revertcndL They were supported chiefly ])y the bishop. They all 
testified that they considered the college town their home and that 
the}' had no other. The committee held that the presumption was 
against the residence of a student in a college town, but these voters 
having testified that they had made it their home, and there being no 
proof by cross-examination or otherwise that they had not done so in 
good faith, and in a sense which would make it their legal residence, 
the committee held that under the state of the evidence in this case 
the votes could not be rejected. The case of the Kentucky voters was 
substantially similar. 

Eliminating such votes as were proved to be illegal, the majority of 
contestee was reduced from 20 to 10, but not overcome, and the com- 
mittee reported that he was entitled to retain his seat. The case was 
briefly denated and the resolutions presented were adopted by a vote 
of 125 to 4 (on division). 

[Rowell, 187-191.] 

(7) BowEN y%v. Buchanan. 

Brlhery^ violence and Intlnildatlon^ Uhgal vote^n^ and Irrei/alarlties, 
Committee unanimously reported in/aror of contentee^ and- he retahwd. 
the seat. The minority disagreed to portlmis of the majority report. 

Majority repoi-t by Mr. Rowell; minority report by Mr. O'Ferrall. 

According to the returns contestee hacf a majority of 478 votes. 
This contestant sought to overcome by charges of bribery, violence, 
illegal voting, and irregularities. Contestee made countercharges of 
illegal voting and irregularities. The committee found some illegal 
votes, but not enough to affect the result. Ten voters were shown to 
have been bribed to vote for contestee or not to vote, and about 10 
others were induced not to vote for contestant by promises of imnm- 
nity from prosecution. These votes were deducted. In one county 
the canvassing officers by mistake omitted the return of a precinct. 
After they had adjourned they discovered the mistake and reassem- 
bled and corrected it. The contestant asked that the vote of the 
county be thrown out, but the committee held that the canviissers had 
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done just what they ought to have done. The statute required that in 
all towns of over 2,000 inhabitants a transferred voter must have his 
transfer recorded at least ten days before the election, but in other 
places he might vot^ without such registry. The election officers of a 
town which had grown up since the last census enforced this statute on 
the assumption that the town contained more than 2,000 inhabitants. 
The committee held that they had no right to make this assumption in 
the a])sence of a legal determination or the population, and counted 
the rejected votes. 

In another precinct the box was removed at noon and in the evening^ 
from the presence of the United States supervisor. But for the strong 
affirmative proof that no wrong was intended or done the committee 
would have rejected this return. It was asked that the precincts 
where the employees of the Stewart l^and and Cattle Companv v oted 
be rejected on account of the coercion of its employees practiced by 
that company. It was shown that there was and had been a prevalent 
Ix^lief that voting the Democratic ticket was a condition of employ- 
ment by this companv, but there was no definite proof how many 
voters were influenced by this belief and nothing to implicate any of 
the members of the company except the fact tliat one of them dis- 
tributed tickets at the polls. 

In three or four previncts there were scenes of violence at the polls, 
but no one seems to have been intimidated except in one precinct, and 
there the number was small and definitely proved, so that the votes 
could he eliminated without rejecting the poll. A large number 
of voters were prevented from voting by not receiving transfei-s 
which they had trusted some one else to get for them, but they did 
not tender their votes, and their failure to receive transfers was the 
result of their own neglect. Altogether the majority of contestee was 
reduced by the proof, as found by the majority, by about 200 votes. 
The minority agreed that the contestee was elected, but believed that 
the large reduction in his majority found by the committee was not 
sustained by the evidence. They agreed that there was some bribery 
and some violence and intimidation, but protested that the people 
among whom these wrongs were committed were not responsible tor 
them and should not l>e censured. 

The resolutions presented were adopted by the House without 
debate or division. 

[Rowell, 198-201.] 

(8) Waddill m. Wise. 

Cfmsh^ftctire Tfjeetlfm of rote^H hy undue d'eJay, Majority report for 
contei<t(int ; ihivovlty report for raeathig the seat mm ordering a fww 
deetion, Contei<tont given ths seat. 

Majority report by Mr. Lace}^; minority report b^ Mr. Crisp. 

The decisive issue in this case, and the only one discussed in either 
report, was the question of the disposition to be made of the votes of 
a large numl)er of voters who attempted to vote for contestant in 
Jackson Ward, Richmond. Some of the facts in the case were not 
controverted. Contestee received a majority of 261 votes. In the 

f)recincts of Jackson Ward 722 voters were claimed to have been in 
ine at the close of the polls, not having yet had an opportunity to 
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vote. Of these voters, 457 were examined as witnesses, and testified 
to the fact that thev had been in line, most of them all day, and some 
of them most of the previous night, waiting to vote. Tney had not 
yet reached the window at sundown, and deposited the ballots they had 
intended to vote in boxes provided by United States commissioners, 
each making affidavit to the circumstances. The ballots they would 
have cast were for contestant. If these votes were counted they would 
give the majority to the contestant. 

The conunittee differed as to the responsibility for the delay which 
prevented these voters from voting. The majority found that the 
preponderance of the evidence showed that the delay was intentional 
and fraudulent, the result of a conspimcy between the Democmtic offi- 
cers of election and the Democratic workers and challengers. Voters 
were asked frivolous questions, long explanations were made to them 
concerning certain constitutional amendments to be voted on, whether 
they chose to listen or not, and in every possible way the time con- 
sumed in passing on and receiving each vote was made as long as pos- 
sible. The voters were in two lines, white and colored, voting alter- 
nately, and as the white line was much the shorter all the white votes 
were easily cast, and the votes excluded by the delay were all colored. 

The minority found that the charge of conspiracy was not sus- 
tained. Much of the delay was necessary, and whatever was unnec- 
essary was caused in one precinct by the slowness of the Republican 
judge, who had the colored registration books, in finding the names 
on the list, and in the other two precincts by the otfensive and 
disorderly action of the Republican United States supervisors. The 
large number of colored voters having the same name and the well- 
known difficulty in recognizing colored men made it necessary to ques- 
tion each voter carefully in order to identify him. By the laws or the 
State conviction of felony or petit larceny was punished by disfi*an- 
chisement. A large number of names were on the disfranchised list, 
and it was necessary to compare it carefully to guard against illegal 
voting. Voters had a right to know the nature of the constitutional 
amendments to be decided, and the judges were only doing their dut}^ 
in explaining them. 

In the application of the law to these facts the committee also dif- 
fered. The majority held that the rule was well established that the 
vote of a legal voter, tendered and illegally rejected, should be counted 
on a contest. They held, also, tliat the action of the voters in this 
case in standing in line and making every effort to reach the window 
amounted in law to a tender of their votes, and that the action of the 
judges in intentionally delaying the vote amounted in law to a rejec- 
tion of the votes prevented from being cast. The action of the voters 
in depositing their votes in boxes provided by United States commis- 
sioners was neld not to constitute a casting of the votes. Without 
deciding the exact number of votes rejected, if the smallest number, 
the 457 called as witnesses, was taken, and the votes counted as if cast, 
it would be more than enough to give the majority to contestant. 

The minority held that the law as found in court decisions was that 
a vote not c^ast could not be counted. But the precedents of the House 
seemea to establish the rule that if the vote oi a le^al voter was actu- 
ally tendered, and unlawfully rej.ected by the election officers, and it 
was shown for whom the voter offered to vote, the vote could be 
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counted by the House on a contest. This was as far as the rule could 
safely go, and further than it had been carried by the courts. In this 
case the votes had not been actually tendered ana not rejected. 

The rule of the courts, as applied to this case, would thus leave con- 
testee in his seat. But if, for tne sake of the argument, it were conceded 
that the voters were prevented from voting by the deliberate and 
fraudulent act of the judges, the most that could be claimed would be 
that there was no fair election and the seat ought to be declared 
vacant. But there being no fraud in this case, the minoritj^ were 
somewhat embarrassed to determine what recommendation to make to 
the House. They were not satisfied of the justice of the established 
rule, which would leave contestee in his seat, and concluded that the 
fairest course would be to vac*ate the seat and submit the matter to a 
new election. 

The (^se was delmted at some length and the resolutions presented 
by the committee were adopted, the first without division and the sexj- 
ond b}^ a vote of 134 to 120, and Mr. Waddill was sworn in. 

[Rowell, 203-253.] 

(9) McDuFFlE Vfi, TURPIN. 

Fahe count ing, Majm'lty report for cmite-Hf^nt; minority report for 
contestee. Contestant given the seat. 

Majority report by Mr. Rowell; minority report by Mr. Crisp. 

There was but one issue in this case — the charge that thousands 
of votes cast for contestant had been fraudulently counted for con- 
testee — ])ut this issue involved the separate consideration of evidence 
in regard to nearly ever}' precinct in the district, and some 70 
separate precincts were discussed in detail in the reports. 

On the face of the returns contestee had a majority of 13,153 votes. 
The majority of the committee found that the evidence in regard to 
individual precincts and votes required changes in favor of contestant 
amounting m the aggregate to 17,634 votes, showing a majority for con- 
testant of the votes as actually cast of 4,481 votes. The minority found 
f mud proved in only eight or nine precincts. Counting these according 
to the proof of the vote, and counting some precmct returns not 
counted l)y the county canvassers, made a change in favor of contest- 
ant of 4,041) votes, leaving contestee still a majority of about 9,0()0. 

From the enormous majority returned for contestee and sought to 
be overcome l)y contestant, it was evident "either that this contest is a 
huge farce, or that this whole district is honeycombed with fraud." To 
show that the claims of contestant were probable and reasonable, the 
majority of the committee in their report first discussed the general 
features of the case, and the " recent political history of the district." 
It appeared from the census that about four-fifths of the population 
of tlie district wtis colored, and from the evidence that most of the 
colored voters were Republicans, and in this district took an active 
interest in politics. But if the returns were true contestee must have 
received the vote of every white voter in the district, 43 per cent of 
the colored voters nmst have failed to vote, and two-thirds of the 
remainder nnist have voted for contestee. Such a result was almost 
self -evidently false. 
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At the elections prior to that of 1878 this district had uniformly 
given large Republican majorities. At the election of 1880 and every 
subsequent election it had been returned as giving large Democratic 
maionties, but all these elections but one had been contested, and in 
each case the committee and the House had found fraud amounting to 
thousands of votes. In every case but one the Republican contestant 
had been seated; in one case by the unanimous vote of a Democratic 
House. The delay in deciding the case in the Forty-eighth Congrass 
had prevented the contestant from prosecuting his case in the Forty 
ninth Congress. In the Fiftieth Congress the majority of the committee 
had found fraud reaching into the thousands of votes, but not enough 
to overcome the returned majority. The minority had reported in 
favor of contestant. The law of Alabama required that where practi- 
cable each party should be represented on the election boards. In 
nearly every precinct in four of the counties in this district the inspect- 
ors were either all Democrats or the Republican inspector appomted 
was illiterate and incompetent to guard against f muas. In Lowndes 
County intelligent Republicans had been appointed for each of the 
nineteen precincts, but shortly after a visit of contestee their appoint- 
ments were revoked and other appointments made. The probate judge 
te^stified that he had been informed that the first appointees, being 
school-teachers, did not wish to serve, and that so far as he knew, the 
second appointees were as intelligent as the first. The change was not 
made at tne request of contestee, and the appointments were satisfac- 
torv to contestant. 

A detailed examination of the testimony showed, however, that 
12 of the original appointees either actually served or attempted to 
serve, and that 8 of the new appointees could neither read nor write. 
In each of the precincts where the original appointees did serve, the 
vote as counted was in exact accordance with the relative strength of 
the two parties in the precinct; in the other precincts it was just the 
reverse. 

The minority of the committee did not reply to that portion of the 
report of the majority which treated of *'the recent political history 
of the district," believing that every case should stand on its own 
merits and be tried l)y the ordinary rules of evidence. In answer to 
the charge that the change in the Republican election officers in 
Lowndes County was for the purpose of facilitating fraud, the minority 
quoted the testimony of the probate judge, a witness for contestant, 
snowing that the new appointments were made for a legitimate reason, 
without suggestion by the contestee, and were satisfactory to contestant. 

Substantially all of the minority report, and a large part of the 
majority report, was taken up with a detailed discussion of the evidence 
in regard to each of some 70 precincts. No general description of the 
evidence was given in either report, and no general rules of inter- 
pretation were stated. It will be impossible to condense the outline of 
the reports except by a very general description, but it is to be under- 
stood that the compiler and not the committee is resp)nsible for the 
description. It is believed, however, that a careful and impartial 
examination of the reports will confirm all the st^itements made. 

The testimony of contestant was of substantially the same sort in 
nearly all the precincts. Before the election the Republican voters in 
the various precincts had been organized into clubs, and plans had 



Digitized by VjOOQIC 



456 DIGEST OF CONTESTED ELECTION CA8E8. 

been made for the purpose of rendering it possible to prove the vote 
without reference to the returns. These plans, when perfectly carried 
out, were substantially as follows: 

Under the law no person except the voter in the act of voting and 
two challengers was allowed within 30 feet of the polls. At the 
most convenient point at this distance two or more persons, previously 
selected as clerks and ticket distributers, would station themselves, the 
voters forming a bodv behind them. One voter would come forward, 
take a Republican ticket, show it to the clerk, have his name recorded, 
and ^o to the polling window, holding the ticket out from his body so 
that it could be seen that he did not change it. On his return, if he 
had been seen to deposit the ticket, his name would be checked, and 
another voter would vote in the same way. When the votes were 
counted, it was genemlly found that from two-thirds to nine-tenths of 
these voters were returned as voting the Democratic ticket. Contest- 
ant claimed that the evidence of the ticket distributers and clerks, 
testifying to these facts and presenting the lists kept by them, was 
proof that the returns were fraudulent, and also proof of the number 
of votes received by him. Both the majority and minority of the com- 
mittee agreed that such testimony was admissible for what it was 
worth, but the majority found it sufficient to overthrow the returns in 
a much larger number of causes than did the minority. The tjrpical 

flan above described was not perf ectlv carried out in all the precincts, 
n some cases no list was kept, but only a tally or count; in some cases 
the polling window was so situated that it was impossible to see the 
ticket in the hand of the voter all the time while he was going to the 
window, and in some c^ses sufficient pains were not taken to do so 
when it would have been possible; in some cases the tickets were dis- 
tributed more than 30 feet from the polls, and in some cases they were 
not separately read by the clerk who kept the list. 

Contestee took no testimony in regard to some precincts, but in 
regard to the larger number he took the testimony of one or more of 
the officers of election, who testified that they saw no fraud committed. 
He also showed, wherever possible, by cross-examination or separate 
testimony, that some of the details of the typical plan above described 
were not carried out, so as to leave the chain of circumstantial evi- 
dence incomplete. 

The majority of the committee applied the testimony substantially 
as follows: Where there was no testimony for the contestee, or the 
testimony was not such us to amount to a denial of the fraud, being 
the testimony of an illiterati^. inspector who could not have known 
whether the votes were correctly counted or not, or of one of the 
other inspectors, when the circumstances were such that the fraud 
could have been committed by the third without the knowledge of the 
other two, or where the election inspectors were impeached either by 
testimony or circumstances, and where the testimony for contestant 
was clear and definite, even though all the details of the above- 
described typical plan w(»re not carried out, the returns were rejected 
and the vote counted according to the proof. Where there was a 
direct conflict of unimpeached testimony the returns were generally 
allowed to stand. 

The minority found the testimony" in most cases insufficient to over- 
throw the returns. AVhere there was no testimony at all for the con- 
testee, and the precautions taken by the Republican voters were such 
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as to leave the chain of circumstantial evidence unbroken, the returns 
were rejected and the vote restated according to the proof. But 
where any of the election officers testified to the honesty of the elec- 
tion, or where the testimony for contestant was not perfectly clear 
and definite, they allowed the returns to stand. 

The case was fully debated, and the resolutions presented by the 
committee were adopted by a vote of 130 to 113, and Mr. McDuffie 
was sworn in. 

[Rowell, 255-327.] 

(10) Chalmers vf<, Morgan. 

Conspiracy^ frauds mtlmHl^ition^ illegal voting. Majority report 
for eoiitentee; repoi*t of Mr, Ilouk for amtestant, CcmteHtee returned 
tite seat. 

Majority report by Mr. Dalzell; minorit}^ report by Mr. Houk. 

Contestee received a plurality of 8,161 votes on the face of the 
returns, which contestant sought to overcome by charges of conspimcy, 
fi-aud, and intimidation. The committee found that the charges were 
sustained as to at least twenty-three precincts, and that a restatement 
of the vote in these precincts, according to the proof, would overcome 
at least three-fourths of the plurality returned for contestee. But no 
evidence was taken by contestant in regard to a large number of pre- 
cincts, and the evidence in regard to others was insufficient. The 
charges of fraud were confined to seven of the nine counties in the 
district. The election in the other two counties was honest, and 
while wholesale fraud was shown in each of the seven counties, only 
those precincts could be thrown out which were assailed bv evidence, 
and these constituting but one-fourth of the district, and the fraud 
shown in them not l>eing sufficient to overcome the entire returned 
majority, the presumption of fairness in favor of the unassailed boxes 
and the unimpeached vote of two counties must save contestee his 
title to his seat. 

But, while reporting in favor of contestee, the- committee severely 
condemned the fmud to which at least three-fourths of this returned 
majority was proved to be due. These frauds were of various sorts. 
In some places anned militia companies, composed entirely of Demo-, 
crats, were organized and drilled just previous to the election. By 
their presence, and in some cases by their acts, many Republican vot- 
ers were intimidated from voting. The election officers in many 
precincts were all Democmts, in violation of law, and where Republi- 
cans were appointed they were generally selected because of their 
illiteracy and inability to guard the interests of their party. In some 
precincts the judges of election were caught changing ballots, and in 
othei's the box was removed from the presence of the United States 
supervisor at noon and in the evening, and when the ballots were 
counted out of it the result differed very greatly from the vote as 
proved to have been cast. In some strong Republicnn precincts no 
election was held, and in a number of others the box was stolen after 
the votes had been cast. The count}^ registering officers arbitrarily 
stinick from the lists the names of a large number of Republican votei*s, 
and when these voters presented themselves at the polls their votes 
were refused. There was also testimony from members of both jmr- 
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ties showing that the general sentiment of the Democrats of the dis- 
trict was favorable to carrying the election by fraudulent means if 
necessary. 

Mr. rtouk filed a minority report, contending that contestant was 
elected. He claimed that a conspiracy to carry the election by fraud 
was proved to have been formed bv all the officers connected with the 
election machinery, and that in those counties where the conspiracy 
was proved to have been carried out in a number of precincts there 
could l)e no presumption of fairness in favor of the precincts in regard 
to which no testimony was taken. Under the conditions shown to 
exist in Mississippi, counties should l>e taken as units and the votes 
of the unassailed boxes thrown out. If this course were followed as 
to the counties where the conspiracy was most completely proved, the 
majority returned for the contestee would be overcome and a majority 
shown f or contt^stant, even on the findings in regard to individual pre- 
cincts indicaU^d in the majority report. But on the findings of Mr. 
Houk in regard to individual precincts, the majority would be over- 
come even without throwing out the unassailed boxes. 

The case was briefly debated (contestant speaking in his own behalf), 
and the resolutions presented by the committee were adopted by a vote 
of 115 to 15 (on division, the Speaker '* counting a quorum"), and the 
title of contestee to the seat was thus confirmed. 

[Rowell, 829-433.] 

(11) Langston m. Venable. 

Frmid. Majority report for contestant; mhun^ty report for con- 
testee. Contestant given the seat. 

Majority report by Mr. Haugen; minority report by Mr. O'Ferrall. 

Ck)ntestant claimed that the plurality of 641 votes returned for con- 
testee was due to' fraud and false counting on the part of the election 
officers. A large number of precincts were brougnt in issue, but only 
five were considered in the reports — the Third and Sixth wards of Peters- 
burg and three outside precincts. The principal changes made in the 
vote were in the two wards of Petersburg, and on them the case turned. 

Outside of Petersburg the returns of one precinct had been rejected 
entire by the county commissioners on account of irregularities in the 
returns of the Presidential vote. The committee unanimously counted 
the vote of the precinct for Congress. The return from another pre- 
cinct was not signed or certified, and no testimony was offered to snow 
its correctness. The majority- of the committee stated that this pre- 
cinct was attacked in the notice of contest, and rejected the so-called 
return. The minority stated that the precinct was not mentioned in 
the notice of contest, and on this account refused to reject the return. 
In another pi winct new election officers, all political opponents of con- 
testant, were appointed on the morning of the election. The election 
was held in a less commodious room than the one usually used. At 
noon an adjournment for dinner wa.s had, and the box left m the room, 
the door being locked. A bundle of tickets containing contestee's 
name was on the table near the box. No friend of contestant was 
allowed to witness the count. The clerks of the election had gone out 
of the room at the close of the polls, and on returning had difficulty in 
gaining admission. During their a])sence the ballots had been taten 
out of the box and arranged on the table in separate piles for the three 
candidates. There were found to Im* 2<I more ballots than pei*sons vot- 
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ing (in a total vote of about 200), and the ballots were returned to the 
box and the excess drawn out by a blindfolded judge. One of the 
judges of election swore to the honesty of the count, and explained 
the change in the election officers and the delay in admitting the clerks. 
The majority concluded that these circumstances were sufficient to call 
for the rejection of the return. The minority held that the excess of 
ballots was not sufficient proof of fraud, and that the other circum- 
stances said to be suspicious were satisfactorily explained; and in any 
case the whole return ought not to be rejected, as the utmost advantage 
contestant could claim would be to have counted for himself the high- 
est number of votes estimated by his followers to have been east for 
him. 

In the Third Ward of Petersburg the returns gave contesbint 174 
and contestee 518 votes. Contestant claimed to have proved b}' the 
evidence of two witnesses that he had in fact received 284 instead of 
174 votes, thus showing the falsitv of the returns. These two wit- 
nesses testified that they stood at the polling window all day and took 
down the names of all the colored voters who voted; that 284 voters 
voted an open ticket with contestant's name on it, and that they read 
each of these tickets, saw them voted, and took down the names of the 
voters. The lists were put in evidence by contestant, and the com- 
mittee called attention to the fact that none of the voters whose names 
appeared on them had been called by contestee to testify that they had 
not voted as claimed in the testimony of these witnesses. 

Contestant began taking testimony in this precinct twenty-three 
days before the expiration of his time, in pursuance to a notice con- 
taining the names of 292 persons who, he claimed, would have testified 
that they voted for him. The first two witnesses, whose testimony is 
noted above, were cross-examined by contestee throughout the entire 
twenty -three days, and hence the testimony of the individual voters 
could not be taken. The committee held that the contestee was estop- 
ped from claiming that the testimony of the two witnesse:^ was insuffi- 
cient unless corroborated by that of the individual voters, he having 
by his own act prevented the latter U^stimony from being taken. The 
committee rejected the returns of this ward, and counted only the 
votes proved outside the returns. 

The testimony in regard to the Sixth Ward was similar, except that 
the testimony of the individual voters was also taken. In this ward 
contestant was returned as receiving 139 votes and contestee 352. 
The officeps of election were all political opponents of contestant. 
Two hundred and eighty-three voters testified that they had voted foi- 
contestant. Two witnesses who had stood at the window and read the 
tickets of the voters testified that they had seen 377 of them vote for 
contestant, and had kept a list of the names. Six days before the 
expiration of his time contestant began taking the testimony of 149 
voters named in a notice, in addition to the 2S3 who had already testi- 
fied. The fii*st witness was cross-examined by the contestee through- 
out the entire six days, and was then arrested at the instance of con- 
testee's counsel on the ground that he had refused to testify in the 
case. The other voters named in their notice were not examined. 
The committee rejected the return as fraudulent, and counted for con- 
testant the 377 votes proved to have been cast for him. 

At this poll there were two lines of voters, one composed of white 
men and the other of colored. The colored registration book was 
placed in the hands of the judge least familiar with the work, and 
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there was sorae delay in finding the names of colored voters. Votes 
wei .^ received from the two lines alternately. The colored line being 
much the longer, there were still 124 voters in it who had not voted 
when the polls closed. These voters all deposited the tickets they 
had intended to vote in a box provided at tne instance of contestant 
after the polls had closed. Nearly aD of the ballots were for contest- 
ant. No affidavits were made by the votei's, no list of their names 
was kept, and they were not called as witnesses. The committexi held 
that under this state of the evidence their votes could not be counted 
for contestant (for a different ruling under a different state of facts, 
see Waddill ?w. Wise), but that, had their number been sufficient to 
change the result, the election should on this account alone have been 
declared void and a new election ordered. 

The minority found that the testimony was not sufficient to show 
fraud or overthrow the returns of either of these wards. In the Sixth 
Ward one of the judges of election and the United States supervisor 
swore positively to the honesty of the count. The story tola by the 
two outside list keepers was inherently improbable, as it would have 
been a physical impossibility for them to stand all day where they 
claimed to have stood and keep so close a scrutiny on the vote. They 
were, moreover, contradicted oy a witness who said that one of them 
had l>een away from the polls two or three times instead of onc^ as he 
had testified, and by a number of witnesses who had not noticed them 
at the polls at all. The two men who distributed the tickets for con- 
testee did not mention these list keepers. Neither of the ticket dis- 
tributers could read the tickets they gave out, and they only knew 
their contents from the fact that they got them from the leading man- 
ager of contestant's canvass in the district. The voters could not read, 
and could only testif j'^ that they voted the tickets given them by these 
illitemte ticket distributers. It would be out of the question to reject 
a return on such testimony. 

The grounds on which it was sought to throw out the returns of the 
Third Ward were still weaker. Here the testimony of the voters was 
not taken at all, and the only testimony relied on was that of the two 
witnesses who claimed that they saw a much larger number of tickets 
voted openly for contestant than was returned for him. Three wit- 
nesstvs testified that these two men were not present so continuously as 
they claimed to have been, and that it would have been imix)ssible for 
them to have scrutinized the ballots of the voters in the manner claimed 
in their testimony. A United States supervisor testified to the fairness 
of the election and count. The importance of the testimony of these 
witnesses justified a most thorough cross-examination, and the attempt 
on the part of the contestmt to strengthen the testimony of these wit- 
ness(»s by claims of what he would have shown if he had more time 
was only a confession of the weakness of his testimony. 

The case was fully debated and hotly contested in the House (it 
being under consideration most of the time from September 6 to Sep- 
tember 28, 18D0). The resolutions presented by the committee were 
adopted, the first by a vote of J 51 to 1 (the Speaker "counting a 
quorum"), and the second without division, and Mr. Langston was 
sworn in.* 

[Rowell, 435-503.] 



^ It was in connection with this ca^e tliat the minority party adopted for the first 
time the plan of withdrawing in a l)o<iy from the Hall of the House, to avoid being 
counted a« part of a quorum. 
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(12) Miller f\s. Elliott. 

Frauduleiit refusal of reijistraikm and exchmon of halhts: hallot- 
box diijfimj; ehdion and regmtratwn law %mc(m^tltnt!<m<d. Majority 
report for eon tontan t; in In orlty repoi't for e<mtej<t(e, ( 'on te^tan t Hmted, 

Majority ro|X)i't by Mr. Rowell; minority report by Mr. Wilson. 

On the vote as returned contestee had a majority of 1,355 vottvs. 
Contestant charged that by the statutes of South Carolina and tlie 
partisan manner of executing them many voters possessing all the 
constitutional aualifications for voting were prevented from register- 
ing and refused the right to vote. He also charged that the juciges of 
election in a numl)er of precincts repeatedly shifted the ballot l)oxes 
for the purpose of deceiving the voters and causing them to deposit 
their ballots in the wrong l)oxes, and that by this proceeding, as well 
as b}'^ ballot-box stuffing and other frauds, he was deprived of a large 
number of votes honestly cast for him by legal voters. All these 
charges the committee found to be sustaine<l by the evidence. 

The committee first reviewed the registration law of the State, and 
found that it was unconstitutional l>ecause it was not a reasonable reg- 
ulation of the right to vote, but was, under the pretense of regulation, 
an abridgment, subversion, and restraint of that right. Its unreason- 
able or restrictive features were: (1) That it did not provide sufficient 
facilities for registration, and left to the registering officer a danger- 
ous discretion ; (2) that it attached the penalty of permanent disfran- 
chisement for failing for any cause to register for the first election at 
which the citizen would be entitled to vote if registered; (3) that it 
affixed a like penalty for parting with or destroying a registration 
certificate; (4) that all applications for transfer or renewal of certifi- 
cates must be made at the county seat of the county where the original 
certificate was issued; (5) that when the board of appeals had decided 
against an applicant for registration he might appeal, but must give 
notice in writing within five days and commence proceedings in court 
within ten days thereafter. This was a special remedy witn a fifteen 
days' statute of limitations; ((>) that the supervisor was given arbitrary 
power to strike names from the registry list without posting the names 
and without notice to anybody. In addition to the difficulties thrown 
by the law in the way of registration, the committee found that the 
manner of executing it was such as to make it still more difficult and 
often impossible for persons politically opposed to the registering 
officer to secure registration. 

The minority, without entering into a detailed examination of the 
law, held generally that its provisions were reasonable and constitu- 
tional, and that there was nothing in the testimony indicating that it 
was executed in a partisan or illegal manner. 

The issue in which the most votes were involved, and on which the 
case chiefly turned, was the question of counting a large number of 
ballots for contestant found in the boxes intended for the reception of 
ballots for Presidential electors. Under the law of the State the boxes 
for State officers and those for Federal officers were presided over by 
different sets of election officers, and the ele(»tions were often held at 
different places. At the State election poll six, and sometimes seven, 
boxes were required to be used; at the Federal poll two. The boxes 
were required to be labeled in plain i-oman letters, and the voter was 
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required to depoyit his own ballots in the boxes. No ballot found in 
the wrong box could be counted. The judges were required, on 
demand, to read the names on the boxes. An inclosure was to be 
^'' railed off or otherwise provided." No person except the voter in the 
a<*t of voting was permitted inside the inclosure, and no one except the 
officers of election was permitted to speak to the voter while in the 
inclosure. 

The inclosures provided were generally close fences, which shut off 
the view from the outside. Large numbers of the voters for contestant 
could not read, and were consequently obliged to rely on the position 
of the boxes to know in which box to deposit their ballots. Tne man- 
agers in ikany precincts shifted the position of the ballot boxes from 
time to time, with the result that large numbers of tickets were depos- 
ited in the wrong boxes. One of the managers testified that he shifted 
the boxes for the purpose of '* carrying out the spirit of the law, and 
testing the intelligence of the votei's.'" Another testified that he did 
it in order to defeat the illegal action of the United States supervisors 
in surreptitiously sending out notes stating the relative positions of the 
boxes. All the election officers throughout the district were political 
partisans of contestee, the governor having, upon application, refused 
to accord to the party of contestant the right of representation on the 
boards. 

The committee held that this provision of the election law waspi'ac- 
tically an educational qualification, and such qualification bein^ for- 
bidden by the constitution of the State, the law was unconstitutional. 
The provision that the election officers should read the labels on the 
boxes was easily evaded and of no practical effect, as there was no 
requirement that they should in any way designate the boxes while 
reading, or read the labels in any particular order. The practice of 
shifting the ballot boxes was not expressly forbidden b}'^ the law, but 
it was avowedly done for the fraudulent purpose of deceiving the vot- 
ers and causing them to cast their ballots in the wrong boxes. The 
act was made fraudulent by its fraudulent purpose. 

In the various precincts of the district contestant sustained a net loss 
of 1,049 votes, which were cast in the wrong boxes as a result of this 
conduct of the judges and were destroyed by them. The United 
States supervisors present at every poll testified to the number of 
ballots thus destroyed for each candidate, and on their testimony the 
committee counted for contestant 1,000 additional votes. 

The minority held that the provisions of the law were constitutional 
and salutary, and that the shifting of the ballot boxes was a proper 
proceeding. The law contained many features of the "Australian 
system," and served much the same purpose. Its purpose was to 
carry out the provision of the constitution of the State protecting the 
voter from "an undue influence from power, bribery, tumult, or 
improper conduct.'" It provided that the voter should be separated 
from all others while voting, should deposit his own ballots in the 
boxes, and that he should receive any information he desired from the 
election officers alone. If the law was being violated by the reception 
of information by the voters from others than the election officers; "if 
the wise provisions of this law were being interfered with and ren- 
dered nugatory by any outsider at any poll; or if it came under the 
observation or those selected to supervise the execution of this law 
that its letter or intention or spirit was being violated, we submit it 
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was the duty of the managers to shift the boxes or perform any other 
leral act to subserve its proper execution." 

The evidence by which the number of votes thus lost was sought to 
be shown was inconclusive, consisting chiefly of the memoiy of the 
United States supervisors, assisted by leading questions from con- 
testant's counsel. The proposition to count for contestant, in violation 
of the State law, 1,000 votes cast^— if cast at all— in the wrong boxes 
could not be sustained by any [principle of law or reason. 

In seven precincts the committee found that the ballot boxas had 
been stuffea in the interest of contestee. Under the law of the State 
if more ballots were found in the boxes than there were names on the 
poll list it was the duty of one of the judges, blindfolded, to draw out 
the excess of ballots. In each of these precincts there was an excess, 
in one case of nearly 400 votes, and in the other causes of from 75 to 
100. The law in regard to "purging" the boxes had been complied 
with. 

The committee held that the fact of the existence of so large an 
excess of ballots was proof that the boxes had been stuffed by some 
one. That they must have been stuffed in the interest of contestee 
was proved in every case but one by the testimony of a much larger 
number of voters than were returned as voting for contestant, who 
testified that they had voted for him. In three precincts, including 
the one where the voters were not called as witnessOvS, there was evi- 
dence indicating that the managers of election placed the excess of 
ballots in the box. In two of these cases the managers, who were all 
partisans of contestee, refused to exhibit the inside of the box to the 
United States supervisor or the voters present at the opening of the 
polls, as required by the law, alleging that the polls had been already 
opened and votes received, though no proclamation had been made 
and no opportunity riven for voting. In the third case the boxes 
were emptied on the neads of barrels standing behind a counter, where 
the United States supervisor had not been permitted to go during the 
day. More votes were found in the piles of ballots thus made than 
had been voted by the voters. 

The committee held that the statute for " purging" the ballot box 
had been provided for mistakes and not for frauds. The boxes in 
each of these cases having been proved to have been fraudulently 
stuffed, the legal course would be to exclude the entire returns ana 
count only such votes as were proved aliunde.. But contestant having 
in the claims of his original brief conceded to contestee all the votes 
in each of these precincts not proved to have been cast for himself, 
and it l)eing now only a question of the size of contestant's majorit}^ 
and not of the result of the election, the committee counted the vote 
according to the statements in contestant's brief. According to this 
method of counting contestant was shown to have a majority of 757 
votes. According to the strictly legal method his majority would be 
1,448. 

The minority held that the testimony in all these cases was insuffi- 
cient. The mere fact of the excess of ballots was not suflScient cause 
for the rejection of the returns, as the law of the State providing for 
such contingencies had been strictly followed. There was no proof 
that the boxes had been stuffed by the managers, and in the case of the 
largest excess there were grounds for believing that it had been done 
by the voters for contestant; one or more of the managers in each pre- 
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cinot testified to the honesty of the election; some of the testimony for 
contestant was impeached; and the testimony by which the amount of 
excess was sought to be shown was inconclusive, and in one case con- 
flicting. No sufficient foundation for calling the voters themselves was, 
in most of the cases, laid by first overthrowing the presumption of the 
correctness of the returns. Large numbers of the voters called as 
witnesses for contestant could not read, and could not know with cer- 
tainty for whom they voted. Part of the testimony in chief was taken 
during the time for rebuttal, and part of it was taken without notice. 

The case was not debated. The resolutions presented by the com- 
mittee were adopted by a vote of 157 to 1 (on division, the Speaker 
''counting a quorum",) and Mr. Miller was sworn in. 

[Rowell, 505-580. J 

(13) (toodrich vs, Bullock. 

lUegitl refusal of reghtratum and Tejeetion of votes; stealing of ballot 
hoxes; and fraud, jUajo^rity repoi^t jor amtestant; minority report for 
contestci'. No action by the House, 

Majority report by Mr. Rowell; minority report by Mr. Maish. 

On the face of the returns contestee had a majority of 3,195 votes. 
The committee found that this majority was overcome and a majority 
shown for contestant by counting for him the votes of a large numl>er 
of qualified voters who tendered their votes to the officers of election 
and were illegally refused the right to vote, by counting ballots illegally 
rejected on the ground that they had distinguishing marks on theui, 
and by counting the votes proved to have been cast in certain precincts 
where the ballot lx)xes had been stolen, or for other reasons no returns 
had been made. 

Under the law of Florida voters were required to be registered to 
entitle them to vote. The registration was a permanent one, but in 
1887, under a new law, a new registration had oeen made. A certifi- 
cate of registmtion was given to each voter, and if his name for any 
reason did not appear on the registry list in the hands of the judges 
this certificate was evidence of nis right to vote. Voters changmg 
their residence could procure transfer certificates, and if the change 
was from one precinct to another they could not vote without such 
transfers. 

The committee found that this law had been so executed by many 
of the registering officers as to deprive large numbers of qualified 
votcMs of their votes, and also that oy misinterpretations of the law 
the election officers had deprived many more voters of their votes. 
"The misconduct of registering officers consisted in unlawfully strik- 
ing from the books large numbers of duly registered voters* in refusing 
or neglecting to restore the names ordered to be restorea by county 
connnissioners; in keeping their offices closed on days of registration; in 
unreasonably delaying applicants; in unlawfull v requiring colored appli- 
cants to prove their places of residence by white witnesses known to 
the registering officers; in unlawfully refusing or neglecting to make 
transfers on due application; in furnishing unequal facilities for regis- 
tration as between their party friends and their party opponents; and 
in fraudulently registering persons not qualified. By these means many 
voters were prevented from being registered, and many others who had 
been registered were struck from thelists. The election officers refused 
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their votew when tendered. The election officers in many places 
rejected the votes of persons whose names appeared on the list, but 
who did not present registration certificates, and also of persons whose 
names had been struck from the list, but who did present registration 
certificates. Under the law either evidence was sufficient. They also 
refused the votes of voters who had changed their residence within 
the voting precincts without procuring transfers. All such votes were 
counted by the committee, and 390 of them, in regard to which the 
minority found the evidence to be sufficient, were counted by the 
minority. The committee also counted the votes of a large number of 
voters who had been prevented from registering by the action of the 
registering officers or whose names had been illegally struck from the 
lists and who tendered their vote^. The minority did not count this 
class of votes, with a few exceptions, holding that there was not suffi- 
cient proof of misconduct on tne part of the election officers, and that 
in most cases the voters had, through ignorance, failed to perform all 
the acts necessary to m&ke them voters under the law. The evidence 
of the qualifications of these votei*s the minority held to be in most 
cases inconclusive, and in many cases the evidence of their number 
was inadmissible or insufficient. Detailed statements of these votes 
were given in both reports. A large number of ballots, nearly all for 
contestant, had been rejected on the ground that they were not in the 
form provided by the statute. The statute was as follows: 

The voting shall be by ballot, which ballot shall be plain, white paper, cle^r and 
even cut, without ornaments, desijjmation, mutilation, symbol, or mark of any kind 
whatever, except the name or names of the person or persons voted for and the 
oflBce to which such person or persons, are intended to oe chosen, which name or 
names and office or officers shall be written or printed, or partly written and partly 
printed, thereon in black ink or with black pencil, and such ballot shall Iw so folded 
as to conceal the name or names thereon, and so folded shall be deposited in a box 
to be constructed, kept, and disposed of as hereinafter provided, and no ballot of 
any other description found in any election box shall be counted. 

Under this statute the committee counted votes which had been 
rejected for the following reasons: An extremely small asterisk, 
printed in the lower corner of the ticket; names "scratched" in red 
or pui^ple ink; slight specks on the paper; a printer's dash in a place 
where no person was named for an office; printer's dashes separating 
the names on the ticket; the name of a candidate for justice of the 

Eeace written in with red pencil; and pencil marks on the tickets made 
y the judges in pushing them into the boxes with a pencil. The 
minority agreed in countmg all these votes except tho.se on which red 
ink or pencil had been used, in direct violation of the terms of the 
statute. The committee counted those where the red ink had been 
used, in spite of the statute, on the ground that this being the only 
ink to be had in the only store in the place its use was, in a manner, 
compulsory. 

In one county no registration had l>een had, the governor having 
failed to appoint a supervisor of registration. The election had been 
held under the old registration; no harm appeared to have })een done, 
and the committee unanimously counted the vote. 

In Madison County the ballot boxes in several precincts had been 
stolen by a band of armed men on the evening of tne election, and in 
some otners the election officers refused to count the votes on various 
grounds. Testimony was offered to show the votes cast, and the com- 
mittee counted the votes according to this testimony. The minority 

H. Doc. 510 30 
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found that the testhnony was not sufficient to show conclusively the 
votes cast, being in some cases based on memory, in others on esti- 
mates, and in others on counts of the ballots made after the boxes had 
been exposed to the possibility of being tampered with. 

Under the findings of the minoritv only part of the majority of con- 
testee was overcome; under those of the committee it was all overcome 
and a majority of 337 shown for contestant. The case was not reached 
by the House. 

[Kowell, 581-629.] 

(14) McGiNNis VH, Alderson. 

Qmflict (IS to majority on face of returns^ and charges of illegal 
vot's, Mamrity repoi^t foi* amtestant; minority report for contestee, 
N(p act! mi by the House, 

Majority report by Mr. Lacey; minority report by Mr. Outhwaite. 

The governor of West Virginia declared the result of the election in 
this district and issued the certificate to Alderson on the basis of the 
returns from all the counties except Kanawha, omitting the latter 
return on account of a writ of certiorari awarded by the circuit court 
of Kanawha County on the petition of contestee, suspending the judg- 
ment and decision of the board of county canvassers. Excluding this 
county, contestee had a majority of about 1,300, but counting it 
according to the returns based on the original count and forwarded to 
the governor, contestant had a majority of 16 votes. Counting it 
according to the results of recounts had on petition of contestee, con- 
testee would have a majority of 7 votes. 

The committee held that contestant having a majority on the face of 
the returns as forwarded to the governor, he should have received the 
certificate, and on the contest the burden of proof shifted to contestee. 
The certificate, based on the vote of only a part of the district, gave 
contestee no advantage as to burden of proof. 

By a mistake in writing the figures or in footing contestant was 
credited with 512 votes in Boone County. The taUy sheet and the 
evidence of three witnesses showed that the vote was 521. This would 
increase contestant's majority, previous to the elimination of illegal 
votes, to 25. , 

The committee held that the ballots in the two precincts in Kanawha 
County, where the greatest change in favor of contestee was found, 
had not been preserved in accordance with the law or with sufficient 
c^re to render the recount trustworthy. In the other precincts of the 
county the changes (of 1 or 2 votes in a precinct) were equally 
against both parties, but in these two precincts a change of 34 votes 
was made against contestant. The law required the packages contain- 
ing the ballots to be sealed by the judges of election on the completion 
of their count, but neither of these packages was effectively sealed. 
In one casc^ an attempt had been made to seal the package with muci- 
lage, but it was carried seveml miles to the county clerk's office in a 
bag thrown across a horse's back, and in the clerk^s office it was kept 
over the storm door, from which it was several times thrown down to 
the stone floor. When it was recounted it was found that the seal had 
broken or had never adhered. The ballots from the other precinct 
were forwarded in a cracker lx)x, sealed on the top. After the recount 
it was noticed that one of the boards on the bottom of the box was 
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split, and there were marks apparently made by a sharp instrument 
used to pull off the board. One of the employees of the clerk's office 
had formerly been in the penitentiary, and was a man of intemperate 
habits and bad character. He had been at work in the office alone for 
some time one evening during the time that the box was there. There 
was conflicting testimony tending to show suspicious actions on his 
part during that time. The recount in one of the precincts was also 
impeached by contestant calling 143 witnesses who teMitied that they 
voted for him, though the recount only showed 138. The committee 
held that these circumstances were sufficient to destroy all certainty 
that the ballots recounted were the same and in the same condition as 
those originally counted. Without such certainty the original count 
must stand in preference to the recount. 

The minority held that the recount of these precincts should stand. 
The breaking of the seal in one of these packages was sufficiently 
accounted for by the manner of its transmission and handling. The 
marks on the bottom of the box in the other case were not shown not 
to have existed before the ballots were placed in it, and probably did 
so exist, as it was a custom of the trade to sample the cakes originally 
contained in the box from the bottom, and similar marks were found 
on another box procured from the same place as this one. The origi- 
nal count in these precincts was conducted in such a way as to make 
mistakes probable. In one of the precincts over a thousand votes were 
cast, and the count lasted several days and nights. Part of the time 
the light was poor and most of the judges were old men with poor 
eyesight and unaccustomed to such work. The recounts were regu- 
larl}^ conducted under the provisions of the law, there was nothing to 
indicate that the ballots had been tampered with, and the result of the 
recount should be accepted. The minority also held that the proof of 
the alleged mistake in Boone County was insufficient. 

Contestant asked that two or three precincts be thrown out on the 
ground that the officers of election were not sworn. One of these had 
not been counted by the county commissioners under the mandatory 
provision of the State law forbidding them to count such precincts. 
Contestee claimed that this law was unconstitutional. While it was 
mandatory in terms, the committee refrained from passing on the 
question of whether it should be construed to be mandatory or direct- 
ory and of its constitutionality, and c&unted the votes of these 
precincts. 

Illegal votes were charged by both parties, but much the larger 
number of charges was by contestee. The conmiittee found that most 
of the charges of contestee were not sustained. The illegal votes 
charged were mostly those of colored mine employees, and the charge 
was that they had not been in the State long enough to have acquired 
the right to vote. The testimony against them was mostly "whole- 
sale;" that is, the same witness would testify as to the illegality of a 
large number of votes. The committee found the testimony of many 
of these witnesses to be discredited by proof that some of the voters 
testified to by them were legal voters. This w.eakened their testimony 
in regard to othera. Some of the witnesses were also discredited by 
the fact that they had been officers of election, and had consented to 
the acceptance of the votes of the same voters to whose disqualification 
they testified. Much of the testimony was based upon declarations 
made by the voters after the election, and was hence incompetent. 
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Much of it was also based on the pay rolls and time books of the coal 
companies, but the insufficiency of this sort of testimony was shown 
by proof that some voters had been residents for a longer time than 
the.se pay rolls indicated. Making allowance for these circumstances, 
the committee found that proof sufficient to overturn the presumption 
of legality arising from the reception of the votes by the officers of 
election had been offered to show 13 votes illegally cast for contestant 
and 16 for contestee. Eliminating these would leave contestant a 
majorit}^ of 30. 

The minority held that a very much larger number of illegal votes 
had been proved against contestant than against contestee. Of the 
361 votes attacked by contestee the committee had only found 13 ille- 

fil, while of the 50 attacked b^ contestant they had found 16 illegal, 
he minority believed that a fair examination of the evidence would 
show illegal votes on each side more in proportion to the number of 
charges made and the amount of testimony taken. The circumstances 
were such as to render it extremely probable that more illegal vote^ 
would be cast for contestant than for contestee. The precincts where 
illegal votes were charged were close to the Virginia line. Coal mines 
had recently been opened in them, and were being worked by negro 
miners, all of whom nad come from outside of the State, mostly from 
Virginia. They were extremely migratory, and lived where they could 
find work. All of them lived in houses belonging to the coal compa- 
nies, and could only live in these precincts oy being employed by 
these companies. They were all Kepublicans, and voted, if they 
voted at all, for contestant. Very few of them were taxed in West 
Virginia, and many of them had families in Virginia and habitually 
referred to that ^tate as "'home." The evidence of the payrolls 
and tax lists, and of the employers of these men was conclusive of 
the length of their residence in West Virginia, and where that re;si- 
dence was less than a year the vote should be thrown out as illegal. 
Eliminating only those most clearly proved would give contestee a 
plurality of at least 174 votes. 

This case was not acted on bv the House. 
[Rowell, 631-678.] 

(15) C1.AYTON Vfi, BrECKINRI1K5E. 

Biillot'ho.e atealhuj^ false antntlnq. Majority rep<yrt tluit amtentant 
vuM electvd and thai {oti account of his death) the seat he declared vaxxint. 
Minority vejxyrt f(rr contestee. Seat dechxred vacant. 

Majority report by Mr. Lacey; minority report by Mr. Maish. 

Mr. Clayton served a notice of contest on Mr. Breckinridge and took 
some testimony; })ut while in process of taking testimony in the town of 
Plummerville, where the ballot box had been stolen on the night of the 
election, he was assassinated by some one. Accusations were made in 
the newspapers and elsewhere that the assassination was connected 
with the theft of the ballot box or was in some way a ^•political assas- 
sination,'' and great public attention was attracted. The contest 
abated by the death of Mr. Clayton, but a resolution was passed by 
the House directing the chairman of the Committee on Elections to 
appoint a subcommittee to take testimony in the case ^Mn regard to 
the methods of said election, to the contest, and all events relating 
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thereto or arising therefrom after said election, and as to whether the 
contestant or the contestee, or either of them, was lawfully elected." 

Acting under the broad terms of this resolution, the subcommittee 
proceeded to Arkansas and took testimony in regard to the killing of 
Mr. Clayton, and a number of other murders and disturbances alleged 
to have been connected with the election or contest, as well as the 
question which candidate was elected. These questions were discussed 
pro and con in the reports at great length and with some feeling, but 
as they have no bearing on the issues of the contest proper they will 
not be further outlined here. 

On the returns as made to the governor, Mr. Breckinridge had a 
majority of 846 votes. In this was not included the vote of the Plum- 
merville box, which had been stolen by armed men on the evening of 
the election before the votes were counted. At this box 697 votes had 
been cast. The subcommittee took the testimony of the voters who 
voted for each candidate at this box, and counting these, Mr. Breck- 
inridge's majority was reduced to 413. The theft of the Plummerville 
box was conceded, and accepting the proof of the vote, the minority 
of the committee held that Mr. Breckinridge's rightful majority was 
413. The majority held that this 413 majority was overcome, and a 
majority shown for contestant, by testimony taken by the subcom- 
mittee in regard to four other precincts. In each of these precincts a 
larger number of voters than was returned as voting for Mr. Clayton 
was called and testified to having voted for him. The ballot boxes, 
with the numbered ballots of the voters, were produced, and in the 
four precincts, in addition to those already counted as voting for Mr. 
Clayton, 8, 29, 48, and 62 voters, respectivelv, the ballots correspond- 
ing to whose numbers in the lx)x contained the name of Mr. Breckin- 
ridge, testified that they had deposited ballots containing the name of 
Mr. Clayton. The committee took this as evidence that the ballot 
boxes had been stuffed, and rejected the returns. There being no proof 
how many votes were cast for Mr. Breckinridge, the only votes counted 
in these precincts were those proved by the testimony of the voters to 
have been cast for Mr. Clayton. Counting in this way would give 
Mr. (ylay ton a majority of 459. Or, if the returns were simph^ rejected, 
and no votes counted for either party, he would have a majority of 11. 
The committee therefore recommended resolutions declaring that Mr. 
Clayton was elected, and that on account of his death the seat be 
declared vacant. 

The minority of the committee arraigned the fairness of the 
majority, both in the manner of taking the testimony and in the state- 
ments of the report. Quotations were made from the committee 
report to show that the impression had been sought to be created that 
the majority of Mr. Breckinridge was due to the theft of the Plunmier- 
ville box, whereas, in fact, if all the votes cast at that box had been 
for Mr. Clayton it would not have given him a majority. The com- 
mittee had occupied less than two weeks in taking testimony, although 
the usual time, in an ordinary contest involving a narrower range of 
inquiry, was ninety da^^s. Air. Breckinridge claimed not to have had 
time to make all his defense, and consented to an adjournment of the 
taking of testimony in Arkansas only upon the agreement- that he 
would be permitted to call witnesses m Washin^on. On the return 
of the subcommittee to Washington he had applied for permission to 
call the remainder of the votei'S m the four precincts above mentioned 
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and certain other specified witnesses. This application had been 
refused bv the subcommittee, in violation, as claimed by Mr. Breckin- 
ridge and the nunorit}^ of the agreement entered into in Arkansas. 
The stenogi-apher had omitted to take down the conversation in which 
this agreement was alleged to have t^en made, and conflicting versions 
of it were given by the majority and minorit}' of the subcommittee. 
On at^count of all these circumstances, and because this was not an 
ordinary contest between parties, but an investigation conducted by a 
committee of the House, the minority held that it would be unfair to 
count for Mr. Clayton the votes said to have been proved in the 
assailed precincts without also counting for Mr. Breckinridge the 
remainder of the votes, in regard to which no testimony had been 
taken. If this course were followed the majority of Mr. Breckinridge 
would not be overcome. But the testimony by which fraud was sougnt 
to be shown was untrustworthy. Most of the voters testifving were 
weak and very ignorant. Those of them who had voted for Mr. 
Breckinridge would perhaps have been afraid to do so except for the 
protection of a secret ballot, and when this secrecy was removed by 
calling on them to testify the same causes would deter them from tes- 
tifying that they had voted for him. Such testimon}' was certainly 
not sufficient to oveilhrow the oaths of all the officers of election. 

The case was debated several days, and the resolutions presented by 
the committee declaring the seat vacant were adopted bv a vote of 
105 to 62. 

[Rowell, 679-781.] 

(16) Kernaghan vfi. Hooker. 

Partisan and illegal appointinent of diction ojficerfi^ fravduh^nt regis- 
tratlftn^ fdhe count im/^ ballot-hrx stuffing^ interference irfitli United 
St a ten Hupervi^oi\% viitl^ice^ and intimidation. Report f(yr ctrntestee, 
N(f aetion Inj the IlmiHe, 

Report l)y Mr. Rowell. 

The returns of this election showed a majority of 8,491 for coptestee. 
C(>nti\stant sought to overcome this majority by a charge of general 
conspiracy and the commission of the fi*auds named above. The com- 
mittee found that the evidence showed a large amount of fraud of all 
the sorts charged, but not enough to overcome all of the majority of 
contested by rejecting the returns of the precincts where fraud was 
proved and restating the vote according to the evidence. 

It was shown that the colored population of the district was about 
twice that of the white population, and that the colored voters were 
nearly all Republicans; that the election officers in many of the pre- 
cincts were all Democrats, and in the other precincts the Republican 
inspector was illiterate and incompetent; that in the city of Jackson 
and some other places violent demonstrations were made the evening 
bi^fore election for the purpose of keeping the colored voters from the 
polls; that in part of the district no Republican tickets were distributed; 
and there was general testimony showing that'public sentiment favored 
carrying the election for contestee by fraud and violence if necessary. 
The coniinittee found that the evidence justified throwing out the 
returns of the city of Jackson and fifteen or twenty precincts in other 
parts of the district, and in some cases counting votes for contestant 
on proof aliunde. In a number of i)recincts a larger number of voters 
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testified to having voted for contestant than were returned for him, 
and in other precincts there was other proof of fraud. But the fraud 
not being shown to have affected enough votes to overcome all of the 
majority returned, the committee recommended resolutions declaring 
conte.stee elected. 

There was no action bv the House. 

[Rowell, 788-799.] * • 

(17) Hiij. vfi. Catchings. 

Consmraey^ hiterfereiice imth United Siate^'i aupervism^^^ and fraud, 
Conim/ittce rtqxrrt for ctmtestee. Reptyi^t hy Mr. Larey to dfclore the 
seat vacant. No aetnm Iry the HouHe. 

Majority report by Mr. Rowell; dissenting report by Mr. Lacey. 

The committee found that while the majority of 7,011 returned for 
contestee was nmch larger than his real majority, the testimony did 
not show frauds sufficient to overcome the entire majority. The dis- 
trict contained about four times as many Republican voters as Demo- 
cratic, but the Republicans were not entirely united nor properly 
organized. There was evidence, however, that the party of contestee 
would have endeavored to carry the election by fraud if it could not 
be carried without it, and that m a considerable number of precincts 
fraud was resorted to. In some cases United States supervisors were 
prevented from discharging their duties, and in all such cases the com- 
mittee held that the returns were invalidated. In most of the pre- 
cincts the officers of election were all Democrats, in violation of the 
law, and where they were not the Republican inspectors appointed 
were not the ones recommended by the party committees, and were 
either entirely incompetent or were distrusted by the party they were 
supposed to represent. The committee held that these circumstances 
were suspicious, but that the returns could not be thrown out on 
account of them without further evidence. 

A letter written bv the contestee was in evidence, written to the 
chairman of the district committee of his party after the election, and 
referring to the taking of testimony in the contest, in which occurred 
the w^oras: 

I do not think it would hurt at all if one or two of them should disappear. It might 
have a very happy effect on Hill, his witnesses and lawyers. 

The committee found that this was ''a suggestion to hinder unlaw- 
fully the taking of testimony in the case;" but, as there was no evi- 
dence that the suggestion was acted on, it could not affect the result of 
the contest. The committee accordingly recommended resolutions 
declaring contestee elected. 

Mr. I^cey tiled a dissenting report, in which^he contended that the 
law ought to be that where a successful candidate, or others with his 
connivance, engages in fraud, briberv, or intimidation to affect the 
result of the election, the election ought to be declared void, even if it 
can not be shown that the contestant was elected. In this case the 
existence of the frauds was clearly shown, and the attempt of contestee, 
as shown in his letter, to suppress the evidence of the frauds connected 
him with their commission and brought him within the scope of the' 
above rule. 

There was no action by the House. 

[Rowell, 801-813.] 
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FIFTT-SECOND COVOEESS, 1891-1893. 

Coimiihttee (m EUctwnx, 

Mr. O'Ferrall, Virginia, * Mr. Johnstone, South Carolina, 

MooRE, Texas, Haugen, Wisconsin, 

CoKB, Alabama, Taylor. Tennessee, 

Paynter, Kentucky, Doan, Ohio, 

Brown, Indiana, Johnson, Indiana, 

Lkx^kwood, New York, Reyburn, Pennsylvania, 

Lawson, Georgia, Clark, Wyoming, 
Mr. (tillespie, Pennsylvania. 

(1) Alexander K. Craig m, Andrew Stewart, Pennmlrarua. 

(2) Henry T. Noyes t?^. Hosea H. Rockwell, Neio Jari\ 

(3) JoBn B. Reynolds vw. George W. Shonk, Penmylranla, 

(4) ffohn V. McDufBe vh, Louis W. Turpin, Ahthama, 

(5) Thomas R. Greevy vh, Edward Scull, Perinsyhvinla, 
{()) Thomas E. Miller va. William Elliott, South Canflitm, 

(1) Craig vh, Stewart. 

Illegal voten, Nonrecjmtered vatern J^aUmg to make the affidavits 
required hy PennHvlvanui Imo, Majority repoi4 for conteHta/iit ; minor- 
ity report for nittnig vu'mhe)\ ConteHtani Heated, 

Majority report ])y Mr. Brown; minority report by Mr. Johnson. 

This case involved some of the technical questions discussed in the 
case of Greevy v\y. Scull, below, but turned upon the single question 
of unregistered voters, which is the only one discussed in either report. 

According to the returns the sitting member was elected by a 
plurality of 123 votes. Contestant claimed that a greater numter of 
votes than this returned plurality had been cast for the sitting mem- 
ber b\^ persons whose names did not appear on the register and who 
did not make the affidavits required by law of unregistered persons. 

Tlie constitution of the State of Pennsylvania provided (article 8) 
that 

Every male citizen twenty-one years of age possessing the following qualifications 
shall be entitlexi to vot^ at all elections: (1) He shall have been a citizen of the United 
States one month; (2)* he shall have resided in the State one year, or, if having 
])revi()usly been a qualitied elector or native-born citizen of the State, he shall have 
removed therefrom and returned within six months immediately prei^iing the 
electif)n; [W) he shall have resided in the election district where he shall offer 
to vrite at Iciu^t two montlis immediately preceding the election; (4) being twenty- 
two years of ii^e or upward, he shall have paid within two years a State or countv 
tax which shall have been assessed at lea«t two months and paid at lea^^t one month 
before the election. 

The n^gistnition law of Pennsylvania (act approved January 30, 
1S74), providing for a registration of all the electors of the State, con- 
tained, however, the clause: 

And no man shall be permitte*! to vote at the election on that day whose name 
is not un said list, unless he shall make proof of his right to vote as hereinafter 
recjuired. 
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The ''proof required" was an affidavit from the voter himself and 
at least one witness, showing explicitly that the voter had the qualifi- 
cations specified in the statute and constitution, which affidavits were 
required to be preserved by the election board and, at the close of the 
election, filed with the prothonotary, in whose office they were to 
remain on file, subject to examination like other election papers. 

The courts of Pennsylvania had decided that compliance with this 
law was mandatory on the voter. Congress had decided the question 
both ways. 

Contestant sought to prove bv the certificates of the various pro- 
thonotaries certifying to copies oi all the affidavits on file in their offices, 
and by a comparison of the registration and poll lists, showing a large 
number of names on the poll lists which were not included in either the 
registi-ation list nor in tne certified copies of affidavits, that these per- 
sons not so included must have voted without having complied wi'^h 
the law either by registration or the making of affidavits. Contestee 
denied the sufficiency of the evidence to establish this conclusion, and 
contended that the votes would not be illegal even if the contention 
were established. 

It was conceded by both sides that if these votes were illegal a 
sufficient preponderance of them was cast for the sitting member to 
change the result of the election. It was conceded also that a large 
part of these voters did in fact possess the constitutional qualifications, 
and that they were not challenged at the polls, though the law made it 
the duty of the judges of election to challenge unregistered voters. 

The majority of the committee held that the absence from the 
prothonotaiy's office of a large number of the affidavits required to be 
there, especially when many other affidavits were found there, was 
sufficient proof to raise the j^^^^^ facie conclusion that the missing 
affidavits were never taken. 

We insist that the presumption is that if these affidavits had been executed they 
would have been found where the law provides they should be filed, and that on failure 
of the officer to produce them the burden of proof was cast on the contestee to show 
that they were m fact executed. He offeree! no evidence on this point, and by this 
failure OI the contestee ihid prima facie case of the contestant becomes conclusive. 

The minority referred to a number of cases in which under this and 
similar laws it had been held that the possession of the constitutional 
qualifications established the right to vote, which could not be nega- 
tived by the failure of some of the election officers to perform all of 
their duty with reference to securing the evidenc^e or the existence 
of these c^ualifications; but no definite ruling on this point was stated 
by the mmority. They denied, however, that the certificate of the 
prothonotary to copies of the election affidavits on file in his office ^t a 
ceitain date was sufficient evidence that no other papers had ever been 
filed, and still less could it establish the conclusion that no such affi- 
davits had been made by the voters at the polls. The burden of proof 
was on the contestant to prove his whole («.se — to prove that the affi- 
davits were not in fact made — which he had not attempt<»d to do. 

The minority concede that the contestant has shown a sufficient number of votes 
to have been cast by nonregistered persons for the contestee, and counte<l for him by 
the election officers, to overcome his plurality, but they strenuously denv that the 
contestant has proved that these persons failed to make and procure affidavits re- 
quired of nonresident [non roistered?] voters, and they doubt whether he is entitled 
to be seated even if he has; that the burden of proof is on the contestant to establish 
his claim and contest is Uyo plain to require the citation of authority. Assuming for 
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sake of the ailment that he is entitled to a seat in this body if he proves that non- 
resident [nonregistered?] voters suflScient in number to overcome the plurality of 
the contestee voted for the latter at the said election without having maae the affi- 
davits reauired by law, it will not sufflcre for him to prove a part of these facts. He 
must establish his entire case, and show affirmativelv that every method whereby 
such persons might have become legal voters was neglected. It is not enough that 
he has proven certain persons to have voted for the contestee at such election with- 
out having matle an<i furnished afUdavits, since such j^ersons may have been duly 
registered, and hence possessed the right to vote without affidavits; nor will it 
sutiBce for him to show that trertain persons voted without having been registered, 
since nonregistered voters could still enjoy the right of suffrage by making and pro- 
ducing affidavits. * ♦ * 

On the question as to whether the contestant has sufficiently proven that no affi- 
davits were made and produced by the nonregistered voters at this election, the 
minority contend that he has not. When a person offering to vote is challenged at 
the polls no presumptions are indulged in favor of his right to vote. He is then and 
there called upon to furnish evidence of his qualifications a« an elector. But when 
he has once voted unchallengeil, and his ballot has been deposited in the ballot box 
and counted and canvassed and a certificate of elocution issued upon it, quite a differ- 
ent rule prevails. Every reasonable intendment should then be indulged in his 
favor, and his vote should not be rejected up)n technical presumptions and beoause 
some degree of doubt may be thrown upon it. Particularly is this the case where a 
contestant upon whom rests the burden of proof and who asks that the vote should 
be rejected refuses to make positive proof of the voter's disqualification, which it 
appears it is easily within his power to do if the voter in point of fact had not the 
rignt of suffrage. 

The officers of election or the voters should have been called to 
show that the affidavits were not in fact taken. 

The contestee is not required to prove that this improper disposition of the affi- 
davits was actually made by the return judge, for the reason that the contestant has 
the burden of proving that the affidavits were not taken, and his having merely 
shown that they were not filed in the prothonotary's office does not establish the 
fa(!t that they were not taken. 

The case was fully debated in the House, and the resolutions pro- 
posed by the minority were defeated by a vote of 57 to 152. The 
resolutions of the committee were then adopted without division, and 
on Februarv 26, 1892, Mr. Craig was sworn in. 

[Stofer, 1-21.] 

(2) Notes m, Rockwell. 

Illegal vofe.<i; dwtmgiiuhmg marhn; h*ihery; miauthorized recount. 
Maj(mty report ffrr amiestant; miiumty repm't f<rr contestee. Qyfi- 
tentee retained the neat. 

Majority report by Mr. O'Ferrall; supplementary report by Mr. 
Haugen; minority report by Mr. Cobb. 

Under the law of New York the inspectors of election were required 
to make out and sign three written statements of the result, and to 
attach to these statements samples of each of the sorts of ballots cast, 
writing upon each the number received like the sample. The remain- 
ing ballots were then to be destroyed. 

In six districts of four wards of the city of Elmira there were dis- 
crepancies between the numbers written in the body of the returns 
ancl the numbers written on the sample boUots. If the statements in 
the ])ody of the returns were received, contestant was elected by a plu- 
rality of 80 votes. If the statements on the sample ballots were 
received, contestt^e had a plurality of 15 votes. The county canvassers 
of Cheumng County counted the statements on the sample ballots. 
The matter was carried into the State courts, and the supreme court. 
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in special session, issued a writ of peremptory mandamus commanding 
the county canvassers to count the vote according to the face of the 
returns. An appeal was taken from this order, and pending the appeal 
the State board of canvassers met, counted the votes as indorsed on 
the sample ballots, and awarded the certificate of election to Rock- 
well. The supreme court, in regxilar session, on apneal, affirmed the 
action of the court in special session, and this order, Vjng appealed to 
the court of appeals, was again affinned. The committee held that 
upon these facts contestant was 7/m/^«/^/<^vV elected, and the burden of 
proof was on contestee to establish his title to his seat. 

Your committee are of the opinion that the decision of the court of lai-t resort of a 
State upon the construction of a statute of that State and in a matter before them 
involving the construction of a statute of that State should be binding upon them, 
and therefore they held that under tlie decision of the said cx)urt of appeals affirm- 
ing the lower court Noyes was prima facie ele<:tetl and was entitle<l to an<l ought to 
have been awarded the certificate of election, and that the burden of proof was 
shifted from Noyes to Rockwell, and it was incuml)ent up<»n hint (Rockwell) to 
establish his title to the seat upon the full merits of the ca>^. 

Upon the merits contestee sought to sustain the count as written on 
the ballots in the six Elmim districts by showing that it was based on a 
recount of the ballots of these districts. On the night of the election 
the sample ballots were not attached to the returns nor the ballots 
destroyed, as the law required, and when the county clerk refused to 
receive the returns in this form a part of the l>oard of inspectoi's met 
and recounted the ballots, attached the samples, and wrote on them the 
results of the recount. The ballots recounted had no legal existence, 
they were not recounted by the full board of inspectors, and they had 
not been in legal custody nor kept under any eflfective precautions. 
The committee rejected these recounts. The ballots — 

had no legal existence after the boanl of inspectors dissolved the night of the election 
and the board itself was functus officio; there was no legal custodian nor de{K)Hitory 
of the ballots; they were worthless as evidence * * * 

Now, while we hold that under the statutes of New York there (!ould not l)e a 
l^al recount of ballots in any election, yet, even if it were authorized by law, no 
confidence whatever could be reposed in a recount of ballots which had bt»en kept 
as the ballots were from the time they were counteil on the night of the elet'tion to 
the recount made from twenty-four to forty-eight hours thereafter. 

There were a few illegal and improperly rejected votes, and 2 
votes alleged to have been bribed, which the committee corrected 
according to the evidence, and found a majority of 6 votes still 
remaining for contestant. These votes could only be overcome by 
rejecting 16 ballots known as the ^' Doyle ballots," on the disposition 
of which the case turned. 

In the town of Waterloo, Seneca County, at two neighboring poll- 
ing places, the name of Robert Ekrl, which headed the list on both 
Republican and Democratic ballots as candidate for justice of the 
court of appeals, was scratched on 16 Republican ''pastei*'' ballots, 
and the names of A. Doyle, B. Doyle, C. Doyle, D. Doyle, E. Doyle, 
F. Doyle, G. Doyle, H. Dovle, I. Doyle, J. Doyle, 'K. Doyle, L. 
Doyle (2), M. Doyle, N. Doyle, and T. Doyle substituted, all written 
in the handwriting of one Duncan McArthur, a Republican committee- 
man. There was said to be some evidence that McAi-thur had bribed 
2 voters who did not vote these '' Doyle ballots," and there was printed 
in the record a deposition (given in full in the report) of an obviously 
stupid or drunken witness who described himself as '^a little off" in 
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his head, who had a ''faintest recollection" that his was a Dovle bal- 
lot, and who was shown by the stenographer's notes to have said: '" He 
gave me a pair of pants" for his vote. Witness insisted on cori-ecting 
this statement to '' I wished he did give me a pair of pants," and Jihen 
refused to sign the testimony even as corrected. 

On this testimony the contestee asked that the 16 ''Doyle ballots" 
be thrown out for bribery, which the committee refused to do, on the 
ground that there was only this very doubtful deposition against one 
of them and no evidence at all in regard to- the others. If the ballots 
were to be objected to as having distinguishing marks, the committee 
called attention to testimony (objected to, however, bv contestee as 
testimony in chief taken in time for rebuttal) showing that in one pre- 
cinct there were 28 ballots cast for Rockwell in which there was a 
check mark- in one corner and a figure, on some "5" and in others 
"8," on the diagonally opposite corner. 

Since these hndings still left contestant a majority of 6 votes, the 
committee recommended resolutions giving him the seat. 

Mr. Haugen assented to all of the report, except the statement that 
2 voters had been bribed to vote for Noyes. He presented a supple- 
mentary report stating that there was no evidence how they voted. 

Mr. Cobb and Mr. Gillespie signed a minority report, the conclu- 
sions of which secured the approval of the House. They did not dis- 
sent from the finding of the committee in regard to the recounts, but 
on minor issues reduced the majority of contestant to 4 votes. They 
then threw out all the " Doyle ballots " and thus found a majority for 
the sitting member. They said: 

I^t it l)e remembered that fraud can rarely, if ever, be proved by direct evidence, 
and that tlie rule m that whenever a suflScient number of mdejjendent circumstances 
which point to its existence are clearly established & prima facie case of its existence 
is made, and if this case is not met by explanation or contradiction it becomes con- 
clusive. 

The circumstances in this case were: (1) the Doyle ballots were 
pasters which had been written on contrary to law; (2) they were so 
marked as to be identified; (3) they were all prepared b}^ one man, who 
"was a briber of voters;" (4) one voter at least and, as the minority 
believed, two, were bribed to east Doyle Imllots; and (5) the name 
Doyle was fictitious. 

Moreover, the ballots marked in this way were in contravention of 
the statute which provided that *' No voter shall place any mark upon 
his ballot by means of which it can be identified as the one voted by 
him," and made violation of this provision punishable as a misde- 
meanor. The 28 Rockwell marked ballots were all marked alike,, and 
hence were not open to the same objection. Moreover, the testimony 
in regard to them was not properly in the record. 

This case was very fully debated, and the minority substitute, 
declaring that Noyes was not elected, was adopted (April 22, 1892) bv 
a vote of 140 to 98. The substitute resolution declaring Rockwell 
elected was then adopted by a vote of 128 to 106. A motion to recom- 
mit the case to the committee to take further testimony was defeated 
by a vote, of 110 to 124, and the resolutions as amended were adopted 
without division. 

[Stofer, 23-45.] 
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(3) Reynolds r.s. Shonk. 

F'raud^ hrihery^ and intirmdaticnif' excessive expenditure firr cain- 
paign fund. Report far sitting member^ who retained the seat. 

Report by Mr. Moore. 

According to the returns, the sitting member was elected by a plu- 
mlity of 1,484. Contestant did not claim the election for himself, but 
sought to impeach the title of contestee by alleging *' fraud in the 
election, and bribery, intimidation, and corruption of voters * * * 
in 6>?v-/y election district in the Twelfth Congressional district of Penn- 
sylvania." Contestee demurred to the very vague notice of content 
and denied its allegations. 

The committee took no formal action upon the exceptions filed to the notice of 
contest, nor pronounced their decision upon it, but we are of opinion that the notice 
of contest in its various charges upon which there was any testimony is too vague 
and indefinite, and does not conform to the act of Congress referred. 

The committee, however, heard the whole case upon its merits. The 
principal charge seemed to be that Mr. Shonk spent $9,550 in his can- 
vass, which he admitted, explaining specifically the purposes for which 
it was expended. The conrnmittee found that by the testimony of ''a 
•great many prominent men and officials of both parties," these sums 
"were not immoderate, but rather in conformity to the custom as 
practiced in Luzerne County." 

The report was unanimous, and the resolutions recommended con- 
firming the sitting member in his seat were passed on February 15, 
1893, without debate or division. 

[Stofer, 47-50.] 

(4) McDUFFIE vs. TURPIN. 

False counting. Majority report for contestee^ inin^jrlty report for 
coi\testant. Contestee retmned the seat. 

Majority report by Mr. Lockwood; minority report by Mr. Johnson. 

The issues and testimony in this case were very similar to those in 
the case between the same parties in the previous Congress, and to 
other cases from the same district (the Fourth Alabama). According 
to the returns as canvassed and filed with the secretarv of state, Tur- 
pin received 9,595 votes; McDuffie 4,931, and G. T.^ McCall 3,899. 
McDuffie contested, alleging that in a large number of precincts votes 
cast for him were counted for Turpin or McCall, and that in other 
precincts in which he received large majorities the returning officers 
railed to deliver or the county boards refused to canvass the returns. 
The evidence in most cases, as in previous contests, was the testimony 
of unofficial ticket distributers and clerks, who gave out McDuffie 
tickets one at a time to voters, watched them voted, and kept a list or 
tally sheet of those who voted, which list, when it differed very rad- 
ically from the returns, and was in accordance with the known polit- 
ical division of the precinct, while the returns were the reverse of 
this division, he claimed was sufficient to establish the fraudulent 
character of the returns and to determine the true vote. 

In a number of precincts in which elections were held, but the 
returns failed to be made or were not counted and the evidence was 
not contradicted, the committee counted the vote as shown by the cvi- 
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dence. This would add to the vote of Turpin 13 votes, to that of 
McDuffie 684 votes, and to McCall 1 vote — a change not sufficient to 
overcome the returned majority of contestee. In the other precincts, 
in which returns were made and counted, the committee refused to 
disturb them. 

It is a well-establiahed rule of law that the best evidence should be produced if 
possible to pro<iuce the same. In this case it was within the power of the contestant 
to have produced from each of the precincts the ballot boxes with the ballots in each 
of the election precincts, with the exceptions hereinbefore stated, and the ballots, 
together with a list of all the voters, could have been placed in evidence, as there ia 
no proof of their loss or destruction, and if a fraudulent count of the ballots by the 
inspectors and a fraudulent return of the votes for the several candidates had been 
made, the same would have fully and satisfactorily appeared by a recount and exam- 
ination of the ballots. 

Instead of this best evidence, contestant had offered the lists kept by 
his partisans, who were frequently ignorant and were stationed from 
ao to 100 feet from the polls. 

It would l>e an exceedinglv dangerous precedent to permit the actual returns, as 
made by the insf)ector8 ana sworn officers of the election, to be disregarded and 
impeached by returns made out by irresponsible partisan workers at the polls. 

The committee therefore recommended resolutions declaring con- 
testee entitled to his seat. 

The minority report went elaborately into the history of other con-' 
tests from this district, showing that its elections had been disputed 
for many ye^rs, and that the House, both in Republican and Demo- 
cmtic Congresses, had usually found large amounts of fraud proved. 
Newspaper articles were also quoted, showing that the existence of 
fraud was recognized and deplored by the people of the State. The 
testimony in regard to each precinct in tne present case was then 
analyzed, with the result, according to the findings of the minority, 
that a majority of 604 votes for contestant was conclusively proved, 
and the probability was established that his actual majority was much 
larger. 

The case was fully debated in the House, and on February 28, 1893, 
the minority substitute resolution declaring contestant elected was 
defeated by a vote of 64 to 190. The committee resolution was then 
adopted without division and contestee retained his seat. 

[Stofer, 51-140. J 

(5) (treevy vs. Scull. 

lUe(j(d vot(t<; irn<ful(ir preclnetH, Rep</rt for ctmtestee. No actum 
hij th4' IloHi^e. 

Report by Mr. O^Ferrall. 

This case involved pmctically the same legal questions as the case of 
Craig ra, Stewart, Hupra^ but the report goes much more fully into 
the technical ivssues, and docs not mention the general question of the 
effect of the Pennsylvania registration law, discussed in the former 
case. The record in this case covered 2,633 printed pages, and involved 
the separate investigation of about 1,300 disputed votes, most of them 
cast by voters who were not registered and did not appear to have 
made the athdavits reciuircd by law of nonregisterod voters. Con- 
test*int relied in most cases on the testimony or the voters themselves 
to shov^ for whom thev voted. The committee found that this evidence 
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was secondarv and inadmissible, since the best evidence, the numbered 
ballots, coulcl have been produced. However, the committee consid- 
ered it ''proper to report the names of such persons who cast illegal 
votes, and who, as shown by their own testimony, voted for the con- 
testee." 

Contestant attacked the vote of ei^ht townships on the ground that 
the votes were cast in boroughs which were distinct from the town- 
ships. In each of these cases the borough poll was the only place 
where the residents of the township could vote and was their usual 
place of voting. The committee held, however, that the constitutional 

Provision of the Pennsylvania constitution of 1874 that a voter '•'shall 
ave resided in the election district where he shall offer to vote at least 
two months immediately preceding the election " required the rejection 
of these votes. They therefore excluded the 1,200 votes cast for con- 
testant and the 1,363 votes cast for contestee in these boroughs by 
voters resident in the townships. 

While the committee regard it as a hardship upon the electors in these different 
townships to reject their votes, yet the constitution and laws of Pennsy Urania must 
be obeyed. The provision of the constitution of that State requiring, without quali- 
fication, the electors to vote in the districts in which they had ret-ided for at least 
two months immediately preceding the election must be enforced. A mistaken idea 
of the law upon the part of the electors, however honest, or a neglect or refusal upon 
the part of tne lower courts to establish voting jjlaces within the townships, can not 
render void the plain provisions of the constitution. The power to fix the qualifica- 
tions of voters is vested in the State, subject only to the limitation contained in the 
fifteenth amendment to the Constitution of the United States. Each State fixes for 
itself these qualfications, and the United States must adopt and has uniformly adopted 
the State law upon the subject, and the House of Representatives should not in any 
case fail to act in conformity with it 

There were also several districts in which the boundaries of pre- 
cincts had been changed previous to this election, but it appeared in 
each case that the voters voted at the polling place in the precinct in 
which they were actually resident and had been resident for the legal 
period, and that the registration lists of the former precincts were in 
use at the polls of the new precincts, and sufficiently established the 
qualifications of the voters. These votes were counted as returned. 
Certain minor technical questions involving a few votes were also 
decided, and the committee submitted four statements, based on four 
different theories. Statement No. 1 excluded all illegal votes, includ- 
ing those in which the only evidence of the way the voter voted was 
the testimony of the voter himself. Statement No. 2 excluded only 
those illegal votes in regard to which the ballots were introduced.. 
Statementi^ 3 and 4 were submitted on the basis of contestant's claim 
that votes cast in new townships and those cast by residents of the 
annexed territory of Altoona should be rejected, though the committee 
held that these votes were legal. Contestee received a majority by 
all these statements: By statement No. 1, 716 votes; No. 2, 687 votes; 
No. 3, 614 votes; No. 4, 585 votes. Statement No. 2 was adopted by 
the committee as correct. 

The committee recommended resolutions declaring contestee entitled 
to the seat. There was no minority report, and (the report having 
been submitted late in the second session) there was no action by the 
House. 

[Stofer, 141-164.J 
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(6) Miller vs. Elliott. 

Defective hallots. Majority report for contestee; minority report for 
contestant. No action hy th& House, 

Majority report by Mr. Paynter; minority report by Mr. Johnson. 

According to the returns as certified by the precinct managers. 
Miller received 7,026 votes, Elliott 3,793 votes, and E. M. Brayton 1,413 
votes, a plurality for contestant of 3,233 votes. In addition to these 
votes. Miller received 324 votes in two precincts in which all his ballots 
were thrown out by the precinct boards on the grounds hereafter dis- 
cussed, making his majority of the vote as cast 3,557. Elliott appeared 
before each of the boards of county canvassers in the district, in person 
or by counsel, and moved that all of the ballots cast for Miller be 
thrown out on four grounds: (1) That the ballots were one-sixteenth 
of an inch shorter than required by the statute of the State; (2) that 
the word ''for" appeared on the ballots preceding the word "Con- 
gress;" (3) that the paper on which the ballots, were printed was not 
"plain white paper, ' as required by statute, and (4) that the name 
"Thomas E. Miller" was so printed upon the ballots as to be visible 
through their backs when folded. The boards of canvassers in four 
counties sustained this motion, and excluded all the ballots cast for 
Miller; the boards in the remaining five counties overruled the motion 
and counted the votes as returned. Counting the Miller votes in the 
five counties and rejecting them in the four would give Elliott a plu- 
rality of 478 votes. Appeal was taken to the board of State canvassers 
from all of these decisions — by Miller from one set of decisions and by 
Elliott from the other. The vote in the State canvassing board on this 
appeal was a tie, and no decision was reached. The matter was then 
taken to the supreme court of the State, which decided that, the State 
canvassing board having failed to come to any decision, the decision 
of the county canvassing board in each case must stand. A writ of 
mandamus was therefore issued to the State canvassing board com- 
manding them to make out a statement of the vote as certified to them 
by the boards of county canvassers. The determination of the case 
on the merits was recognized as the province of the House of Represent- 
atives. The Miller votes were therefore counted in the five counties 
and not counted in the four, and the certificate was issued to Elliott.' 

The statute of South Carolina prescribing the form of ballot to be 
used was as follows: 

Sec. 115. The voting shall be by ballot, which ballot shall be of plain white paper 
of two and a half inches wide by live inches long, clear and even cut, without orna- 
ment, designation, mutilation, symbol, or mark of any kind whatsoever, except the 
name or names of the person or persons voted for and the office to which sucn per- 
8<jn or persons are intended to be chosen, which name or names and office or offices 
shall hi^ written or printed, or partly written and partly printed, thereon in black 
ink; and such ballot shall be so tolde<i as to conceal the name or names thereon, and 
so folded shall l)e depositetl in a box to be constructed, kept, and disposed of as 
hereafter provided; and no ballot of any other description found in any election box 
shall be counted. 

Contestee claimed that all of Miller's ballots were obnoxious to this 
law for the four reasons above given, and the committee sustained the 



* This statement is derived principally from the minority report, the briefs and 
testimony, as the majority report does not clearly state the history and issues of the 
case. 
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claim on the last two grounds, viz, that the paper on which Miller's 
ballots were printed ('' 40-pound white book pai)er," described by 
some witnesses as of a ''dirty white" or "dark white" color) was not 
''plain white paper" within the meaning of the law; and that the 
name "Thomas E. Miller" was printed in heavy type in a position on 
the ticket which made it possible to distinguish it irom the oack when 
the tickets were folded. The testimony of some witnesses was quoted 
to show that they could distinguish the folded Miller ballots, at a con- 
siderable distance, from the Elliott ballots, which were printed "on a 
finer and whiter paper," and that if the ticket was folded in a certain 
manner and turned m the right direction it could be distinguished at 
a distance of 6 or 8 feet by the impression of the type showing through 
the back. A witness testified to a conversation with contestent, indi- 
cating that contestant had procured the ballots to be so printed for 
the purpose of making them distinguishable. Contestant denied this 
conversation. 

The object of the law was to, so far as poadhle, prevent bribery and intimidation 
of the voters; that for whom the elector voted should alone be his secret, thus pre- 
venting anyone from knowing or questioninc him as to the ticket which he voted. 
* * * The terms of the law requiring the ballot ** shall be so (olded as to conceal 
the name or names thereon " is no more mandatory in its terms than its other provision 
regulating as to size, kind of paper, ink, etc. It was not proper to count the ballots 
which were excluded from the count. The terms of the act are plain and unambig- 
uous and give a full and conclusive answer to the charge that the ballots were improp- 
erly omitted from the coimt, which no sophistry can obscure or evade. * * * 
Simply because to reject ballots would have the effect of disfranchising electors is no 
reason for counting them if they are in violation of law. This result was intended 
by the law when the electors disregarded its provisions. * * * No court in South 
Carolina, so far as the committee is aware, has passed upon this law. The commit- 
tee hold that the statute is mandatory; that the ballots were properly excluded 
and should not have been counted; that the law-making power should be upheld 
in its effort to preserve the secrecy of the ballot, thus securing, as far as possible, a 
pure and honest ballot. 

Miller's ballots being illegal, the conrnmittee proposed resolutions 
confirming Elliott in his seat.. 

The minority complained of the action of the committee in delaying 
the report on this case until within seven days of the expiration of the 
Congress, and insisted that the Miller ballots were legal and should 
have been counted. All the rejected ballots in the case were in the 
possession of the committee, and an actual examination of them showed 
that the objections to them were not well taken. A large number of 
them were fully 6 inches in len^h, as required by law, and the short- 
age of one-sixteenth of an inch in the remainder was easily accounted 
for and was immaterial. ''De minimis non curat lex." The word 
**For" before " Congress," on the ballots, would have been understood 
if it were not expressed; it appeared upon other ballots which were 
counted by the same canvassing boards, and could not possibly be con- 
strued as a distinguishing mark. 

The complaint of the color of the ballots was equally untenable. 
Miller's ballots were printed on an ordinary grade of white paper. 
Elliott's ballots were printed on a finer grade, of a lighter shade. Bray- 
ton's ballots were printed on a still finer glide, of still lighter shade. 
No two grades of white jmper are exactly alike, and it is impossible to 
secure absolute uniformity of appearance except by having all the 
ballots oflBcially printed in identical form, as is done in those States in 
which absolute uniformity is contemplated. All three grades of paper 

H. Doc. 510 31 
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used at this election were correctly described, both in a popular and 
a technical sense, as*'^ plain white paper." If one of them were to be 
taken as the standard, and Miller's ballots thrown out because Elliott's 
were whiter, then Elliott's should be thrown out because Drayton's 
were whiter still. The minority declared, from actual inspection of 
the ballots, that it was impossible to recognize either ballots by the 
difference in shade when separately presented, though, when placed 
side by side, they could be distinguished at a very short distance. 

From the same inspection of the ballots it appeared that the com- 
plaint of the manner of printing them was also unfounded. Miller's 
name was printed in heavier type than Elliott's, but Elliott's was 
printed in sharper type than Miller's. The name was visible through 
the back in occasional tickets of both sorts. The charge that Miller's 
tickets were folded in a peculiar way^ so as to show the name, was dis- 
proved by the tickets themselves, which were in evidence with the 
original creases made by the voters in folding them, and were not so 
folded. 

In conclusion of the whole matter the minority affirm that Thomas E. Miller was 
clearly and legally elected over William Elliott to represent this district in Congress 
by a plurality of 3,283 votes, and that the rejection of his ballots by theelettion offi- 
cers of the district, wherebj; the certificate of election was given to Elliott, was 
without a shadow of excuse either in law or in fact. 

The report was submitted on February 25, 1893, and the Congress 
expiring oy limitation on March 4 the case was not reached for action 
in the Ilouse. 

[Stofer, 165-197.] 
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FIFTY-THIED CONGRESS, 1893-1896. 

C(fjtn/tiffrt' tm EhrfhniH, 

Mr. OTerrall, Virginia. • Mr. Woodard, North Carolina. 
Brown, Indiana. Taylor, Tennessee. 

Paynter, Kentucky. Waltgh, Indiana. 

LocKwooD, New York. Daniels, New York. 

Lawson, (leorgia. McCall, Massac^liusetts. 

Hayes, Iowa. ^Fhomas, Michigan. 

Patterson, Tennesvsee. Wheeler, Illinois. 

Mr. Denson, Alabama. 
(On January 8, 1894, Mr. Jones, of Virginia, was appointed to the 
committee. On December 6, 1894, Mr. Paynter was excused and 
Mr. Beckner appointed.) 

Beginning with this Congress, there are no compilations of the 
cases, and all the references are to the original reports, 

n) W. W. Whatley vs, J. E. Cobb, Afahanm. 

(2) A. H. A. Williams vs. Thomas Settle, North Carolina. 

(3) Warren B. English vh. Samuel G. Hilborn. California, 

(4) P. H. Thrasher vi^. B. A. Enloe, Tenm^HHie, 

(5^ Thomas E. Watson vh, James C. C. Black, Georgia. 

(6) H. L. Moore vs. Edward H. Funston, Juimas, 

(7) Charles H. Page, Rhode Inland. 

(8^ Louis Steward vs. Robert A. Childs, lllhwls. 

(9) Charles E. Belknap vs. George F. Richardson, Michigan. 

(10) J. T. Goode vs. J. F. Epes, Vlrqlnla. 

(11) ' )hn J. O'Neill vs. Charles F. Joy, Missouri. 

(1) Whatley vs. Cobb. 

Returns not fonmtrdMd. Report for contestee^ who retained the seat. 

Report by Mr. Ta^ lor. 

According to the returns, as canvassed by the secretary of state of 
Alabama, contestee had a majority of 1,928 votes and received the cer- 
tificate. tJontestant clamied that certain returns had not been for- 
warded by the precinct inspectors to the county canvassers. Evidence 
was presented indicating that at these polls contestant received 2,701 
votes and contestee 1,228, but as this would still leave a majority of 
515 for the sitting member, the committee considered that the case was 
concluded by these figures. They reported, however, that the whole 
of the evidence by which contestant sought to establish his claim was 
inadmissible, being all secondary or hearsay. Most of the argument 
of contestant was characterized as based on ^'suppositions," into which 
the committee declined to follow him. "The contestant suffered a 
fair defeat. He should have accepted the result without complaint." 
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The committee was unanimous in the conclusion that contestant had 
not sustained his claim, and, on March 23, 1894, the House adopted 
the resolutions presented, without debate or division. 
[Report 267, second session Fift3"-third Congress.] 

(2) Williams vs. Settle. 

Ill^egal reglstratlan^ illegal votes^ and irregidurltl^s. Majority rejxrrt 
far sitting member^ niinority report for contestant. House refused to 
consid^'T, 

Majority report by Mr. Paynter; minority report by Mr. Woodard. 

The principal point of contest in this case was the legalitjr of the 
registration of certain voters who were recorded on the registration 
books under the heading ''place of birth" as giving simply the State 
of birth, or in some cases the name of a county which might not be in 
North Carolina, without giving the State. The code of North Carolina 
contained (sec. 2676) the following provision: 

No registration shall be valid unless it specifies as near as may be the age, occupa- 
tion, place of birth, and place of residence of the elector, as well as the township or 
county from whence the elector has removed — in the event of a removal — and the 
full name by which the voter is known. 

The supreme court of North Carolina, in a recent case [Harris ^w. 
Scarborough, 110 N. C. R., p. 232],^ had construed this statute as man- 
datory, and held that the registry of a certain precinct in contest was 
fatally defective in stating the elector's place of birth as simplv "North 
Carolina." The county of birth should have been specified. If the 
failure to ^ive a more accurate description had been due to the fault 
of the registering officer it would not have disfranchised the voters, 
but if the officer simply read the headings of the columns to the voters 
he ''certainly did all that the law required of him." He is presumed 
to have performed this duty, and the voter is presumed to have known 
the imperative requirements of the law as to the specific answer he 
should make. His failure to be registered correctly "must be con- 
sidered due to the carelessness or inexcusable ignorance of such 
electors." 

This decision had been rendered by a divided court, and the major- 
ity of the committee plainly inclined to the views of the dissenting" 
judges, but all the committee (as stated in the minority report) agreed 
to be bound by the decision of the State supreme court, and the major- 
ity report was confined to showing that, under the state of the evidence 
in this case, the conclusion did not follow that the returned majority 
of contestee must be reversed by rejecting votes illegal on acx^ount of 
this irregularity in registration. The mmority (IVlessrs. Woodard, 
Patterson, Haves, Denson, and Jones, all of the majority party of the 
committee) held that the decision of the supreme court was binding, 
and that its application required the seating oi contestant. There were 
also many minor questions of irregularity discussed in the case. 

Contestant presented oral testimony and also, in some cases, official 
certificates to show that in a large number of precincts certain named 
voters had been imperfectly registered as to place of birth, and that 

^ This decision has since been reversed by the supreme court of North Carolina 
(see Quinn v«. Lattimore, 120 N. C). 
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certain of them were colored voters. He introduced general testimony 
as to these precincts that the colored voters voted for contestee, and 
asked that the votes of those shown to have voted without valid regis- 
tration be deducted from the vote of contestee. The committee held 
that the proof was insufficient. In a number of cases it was proved 
that the registry referred to was a new register, and there was no com 
petent evidence to show that the new registration had been legally 
authorized. No poll books were presented to show th^t any of the 
voters in (question voted, and in four counties there was no transcript 
of the registration books. A certificate that the books purported to 
show certain facts could not take the place of a transcript of their con- 
tents. "If this conchision is correct, then there is no competent testi- 
mony in this record as to how any elector was registered or as to 
whether or not he voted either in the counties of Rockingham, Stokes, 
Durham, or Caswell. We will, however, proceed to present this case 
independent of the conclusion which the committee has reached as to 
these questions. However, the effect of these conclusions would be to 
permit the contestee to retain his seat." 

The committee entered into a detailed analysis of the vote in each 
precinct, showing that if the white votes shown to be illegal by the 
same evidence as that produced against the colored votes were to be 
deducted pro mta from contestant and from Lindsa}^ the Populist 
candidate, the result would be unaffected. In some precincts in 
which the testimony showed nearly all the voters to have been irregu- 
larly registered, and there was no evidence how the small remainder 
voted, the committee suggested the alternative plan of rejecting the 
entire poll, which would lead to the same result. 

Certain other precincts had been rejected by the county canvassers 
or were aaked to be rejected b}^ the committee on the grounds: 

First. Certain judges or inspectors of election were not sworn. 

Second. Registration books were not kept open thirty days. 

Third. Some of the officers absented themselves from the polling 
place for a brief time during the election. 

Fourth. Because parties other than the officers handled the ballots. 

Fifth. The officei*s of election began to count some of the ballots 
before the polls closed. 

Sixth. An inspector or judge of the election was a candidate. 

The committee discussed the evidence in regard to all these precincts 
in detail, and found in each case either that the facts charged were not 
established or that the irregularities were shown not to have affected 
the honesty of the election or the correctness of the ascertained result. 

Contestee was certified by the board of State canvassers as having 
received a plurality of 329 votes. On the precinct returns his plurality 
was 623, but certain of these returns had not been certified to the State 
board bv the county canvassers, for the reasons mentioned. Under 
any of the theories discussed by the committee this majority could not 
be overcome, and the committee therefore recommended resolutions 
declaring contestee elected. 

The minority of the committee quoted the decision of the supreme 
court of North Carolina in the case of Harris vs, Scarborough, and 
complained that the majority had not properly applied it to the evidence 
in this case. In every precinct in contest, except one, it had })een 
shown that the registering officers did all the law required, and the 
imperfection of the entry of the liirthplaces of the voters on the regis- 
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tration lists must therefore, in the words of the court, be attributed '*• to 
the carelessness or inexcusable ignorance of such elector." The objec- 
tion of the committee to the failure to prove the legality of the new 
registration was groundless, for all the votes in Question were newly- 
registered votes, entered since the passage of the law under which ttis 
election was held. The evidence in regard to the registration lists was 
in legal form. It was not necessary to have introduced a transcript of 
the entire book, including names not in question. The minority 
asserted, further, that there was no proof to sustain the allegation that 
a large number of white voters voted illegally for contestant They 
also excluded from consideration all the testimony taken in Rocking- 
ham County before a notary who was a minor. "The majority had not 
passed on this question. The minority claimed that the county can- 
vassing boards, which excluded the returns from certain disputed pre- 
cincts, were vested by the laws of North Carolina with judicial powers, 
and especially emphasized the correctness of their action in one of the 
precincts in which one of the judges of election was a candidate for 
constable. 

Under the findings of the minority 630 illegal votes were found to 
have been cast for contestee and 48 for contestant. As the difference 
was greater than the apparent plurality of 402 votes given to contestee 
by the minority, they reported resolutions declarmg contestee not 
elected and contestant entitled to the seat. 

The case was called up on August 6, 1894, but the author of the 
minorit}^ report having been called to South Carolina by sickness, the 
case was postponed until the next session. It was again called up on 
February 28, 1895 (near the close of the last session of the Congress), 
and, the question of consideration being raised, the Hoase, by a vote 
of 102 to 144, refused to consider the case. This left cont^tee in hi^^ 
seat. 

[lie{X)rt 337, parts 1 and 2, second session Fifty-third Congress.] 

(3) English vh, HrLBORN. 

JFalse count, licvoimt, Majoniy rejyort for contestant; minority 
report f(/r si ttSng nieinher. Con tetitiint seated. 

Majority report bv Mr. Brown; minority report by Mr. Waugh. 
Contestee received a plurality of 25 on the face of the returns. One 

Krecinct at which he received a plurality of 8 was not received by the 
oard of supervisors in time to be included in their count. Adding 
this, contestee's majority was 33. 

The only issue m the case was the vote of Altamont, Alameda 
County. According to the returns contestant received 15 votes and 
contestee 37. This wa^ the reverse of the usual result in the precinct, 
which was a small farming district of fixed population, and had always 
been Democratic. Contestant called 47 of the voters in this precinct 
as witnesses and 37 of them testified that they voted for him. Con- 
testee then had the ballots recounted, with the rCvSult that the vote 
was, contestant 29 and contestee 22. If the testimony of the voters 
was taken, but the voters not called were presumed to have voted for 
contestee, contestiint would have a plumlity of 3 votes in the district 
If the whole poll was rejected and only the votes proved iH)unted, 
he would have a plumlity of 2() in th(» whole district. If the recount 
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•was accepted, contestee would have a plurality of 4. The committee 
sustained either of the two former counts; the minority accepted the 
recount and reported for contestee. The rule that the ballots are the 
best evidence was explained by the majority as having grown up before 
the adoption of the Australian ballot system. Under the old system 
the ballot was selected and deposited by the voter in his own way, and 
was his written act, not to be overcome even by his own testimony'. 
Under the new system the ballot is only in part the act of the voter 
and, in the case of an illiterate voter, may be wholly the act of an 
official not chosen and perhaps not trusted by him. The rule ought, 
therefore, now to admit the testimony of the votei-s. In this case the 
recount was not sufficientlv sustained. The ballots recounted had been 
for some time in a sealed package on the floor of a public room, and 
might have been tampered with. 

The minority' held that the ballots were the best evidence, and referred 
to the testimonjr showing that the ballots recounted were the identical 
ballots in the identical condition that the}^ were when counted and 
sealed up by the election judges. According to the recount, contestee 
still had a pluralitv of 4 votes. 

The case was debated for a short time on April 3 and 4, 1894, under 
the limitations of a special rule. The resolution declaring contestee 
not elected was passea by a vote of 170 to 13 (many members not vot- 
ing) and that declaring contestant elected by 165 to 17. Mr. English 
was then (on April 4, 1894), sworn in. 

[Report No. 614, second session Fifty -third Congress.] 

(4) Thrasher vs. Enloe. 

Illegal votes. Irregularities, Both rejyor'ts for sitting ineniher^ who 
retained the seat. 

Majority report by Mr. Patterson; minority report bv Mr. McCall. 

According to the returns, contestee had a majority of 118. A mis- 
take of 3 votes in his favor was conceded, leaving him a net majority of 
115. Both sides made charges of illegal votes, imperfect ballots, and 
other informalities. The majority oi the committee subtracted 363 
invalid votes from the vote of contestee and 358 from the vote of con- 
testant, leaving contestee still a majority of 110 votes. The minority 
made fewer changes, and left him a majority of only 25. 

Thirty -six votes were returned as cast for "Benjamin B, Enloe" 
instead of Benjamin A, Enloe, and 119 were returned for "P. H. 
Thr<?sher " instead of P. H. Thrasher, but these were all clerical errors. 
''These clerical errors could not affect the validity of the ballots." 

A number of ballots were thrown out by the election judges on the 
ground that they were not of the dimensions prescribed bv law. The 
majority sustained this exclusion; the minority counted the votes. 
The law on the subject was explicit and mandatory. 

It provided, in the first section: 

The ballots to be voted shall be of plain white paper, 7 inches long and 3 inches 
wide, upon which the office to be filled, with name or names to be voted for, shall 
be plainly written or printed. 

The second section was: 

That it shall not be lawful to print or place any picture, sij^n, color, mark, index, 
or insignia thereon, and any ballot of less or greater dimensions than as provided in 
the first section of this act, or any ballot upon which said picture, sign, color, mark, 
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index, or insienia may be placed, if found in the ballot lx)x, shall not be counted by 
the judges holding said election, but shall be treated as invalid. 

The majority said: 

This statute is, without question, mandatory. No language could be emploved 
that would be more emphatic. There is no room for construction. We must follow 
the plain mandate of the law or refuse outright to obey it. It is insisted by counsel 
for contestant that while the statute may be mandatory yet the difference between 
the dimensions of the ballots in question and the ballots prescribed by law is so slight 
that it ought not to be recognized in determining their validity. One-eighth or one- 
sixteenth of an inch difference in width or length, he insists, is too slight to be notice- 
able. The fact is the difference was material and was readily noticed by the judges. 

The statute does not prescribe how nearly the ballot shall approach the dimensiona 
of the prescribed' ballot, but expressly says that **any ballot of less or greater dimen- 
sions shall not be counted.*' The extent of the variance is not material; it is the 
fact of substantial variance the law deals with. It may be conceded that the law did 
not contemplate a literal compliance with its mandate, but any difference which 
could be easily observed on comparison with the prescribed ballot would clearly fall 
within its meaning. 

The minority counted the votes, saying: 

The evidence shows that the ballots in question were short of the required dimen- 
sions by from one-sixteenth to one-eighth of an inch, and upK)n that ground they 
were rejecited by the judges of election. The statute is mandatory, but the under- 
signed are strongly of the opinion that the variance from the prescribed dimenaionfl 
must be of a substantial character. 

The object of this provision doubtless was to preserve the secrecy of the ballot 
and to prevent a ballot being cast of which the size would he a distinguishing mark. 
But if it is to be held that the ballot must be of precisely the dimensions prescribetl 
by the statute, then it would be a practical impossibility to secure a legal ballot with 
the ordinary appliances used in printing, line matnematical instruments would 
always show some infinitesmal deviation from the exact dimensions prescribed by law. 

We can not believe that the statute was ever intended to have such a construction. 
A deviation of from one-sixteenth to one-eighth of an inch would not be noticeable 
and would not serve to mark the ballot. The report of the majority disregards these 
ballots. We believe that they were substantiaUy in compliance with the statute, 
that they were cast by legal voters, and that they clearly expressed the intention of 
the voter to vote for the contestant. They should therefore be counted for him. 

The majority also deducted from the count of both sides ballots 
•having at the head the words: ''For President, Benjamin Harrison," 
and '^For Vice-President, Whitelaw Reid," on the ground that these 
words came within the prohibition of a ''picture, sign, color, mark, 
index, or insignia" in tne law above quoted. The minority counted 
these votes. 

The constitution of Tennessee provided: 

There shall be no qualifications attached to the right of suffrage, except that each 
voter shall give to the judge of election, where he oners to vote, satisfactorjr evidence 
that he has paid his poll taxes assessed against him for such preceding period as the 
legislature shall prescril)e and at such time as may be prescribea by law, without which 
his vote can not be received. * * * The general assembly shall have power to 
ena^t laws requiring voters to vote in the election precincts in which they may reside, 
and laws to secure the freedom of elections and the purity of the ballot box. 

The law in force at the time of this election provided that the 
"satisfactory evidence" of the payment of the poll tax should consist 
of the tax receipt, a certified copy thereof, or a specified affidavit. 
Any person voting or any jud^e of election knowingly permitting 
any person to vote without complying with the act was aeclared guilty 
of a misdemeanor. The committee said : 

The constitution is mandatory, and the statute is especially so. There is no room 
for doubt. Unless the evidence recjuired by the constitution and specially prescribed 
by the statute is furnished to the judges the elector liable to a poll tax has no right 
to vote. It is illegal to receive his vote, and illegal to count it ii it is received. 
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Most of the electors in Question had, in fact, paid the tax, and in one 
case the constable who collected it was an officer of the election and 
had his collection book with him, but the evidence required by law was 
not presented, and the committee held that no other could cure the 
defect. 

While it is conceded that the judges in this instance were honest, and to enfon-e 
the law will work a hardship on the contestee and deprive electors who, in point of 
fact, paid their poll taxes of their ballots, yet it is better to do this than to subvert the 
safeguards which the State has thrown around the ballot box to prevent fraud and 
the evasion of the law. 

The minority did not throw out these ballots, and discussed the facts 
and the justice of the case, but did not analyze the law. "On the 
whole, we incline to the opinion that these ballots should })e counted." 

Contestant attacked the vote of the city of Jackson on the ground 
that it was held under "Dortch" Australian ballot law, to which its 
population did not entitle it, and that the law itself was unconstitu- 
tional, as imposing an educational qualification forbidden by the con- 
stitution of tne State. The law provided for printing the names in 
alphabetical order, and did not permit the voter assistance except in 
case of physical infirmity. The objection as to population was answered 
by the census, and the objection to the constitutionality of the law by 
the fact that the supreme court of Tennessee had, in tne case of Cook 
V8, the State, declared it constitutional. The minority of the committee 
did not agree with the State court, but followed \{k decision. They 
said: 

The constitution of Tennessee, in effect, prohibits the enactment of any statute 
requiring that a man shall l)e able to read and write in order to vote. It is clear 
that the Dortch law imposes such a requirement, and it would appear to be clearly 
repugnant to the principles of the constitution. But the supreme court of Tennessee 
has decided this law to be constitutional, and we feel constrained to follow that 
decision in the present case, in accordance with the general rule. We are clear in 
our opinion, however, that this law disfranchises men who possess all the constitu- 
tional requirements of voters. 

The committee also excluded the vote of Savannah, Hardin County, 
on the ground that no registration of voters had been made, in viola- 
tion of the law requiring registration in towns of 2,500 inhabitants and 
upward. "It is evident that the failure to open registration l>ooks 
under this law will defeit an election." The minority did not defi- 
nitely state its ruling on this vote, but called attention to the provi- 
sion of the law making the original certificate the sole evidence of 
registration. By buying up these original certificates it was possible 
by bribery to disfranchise all voters who would sell them, and the 
minority was informed that this was a common practice. . 

The committee were unanimous in the conclusion that contestee was 
elected, and the House, on July 10, 1894, passed the resolutions recom- 
mended', without debate or division. So contestee retained the seat. 

[Report 842, second session Fifty -third Congress.] 

(5) Watson vs. Black. 

IrregulaHties^ intimidation^ hrihery. Report far sitting inemher^ 
wlio retained the seat. 

Report by Mr. Lawson. 

Contestant asked that the votes of a number of precincts be thrown 
out for irregularities, bri})ery, and intimidation. The committee 
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called attention to the fact that if all his claims were allowed the evi- 
dence did not show that enough votes were affected to change the 
result, but entered into a discussion of each of the claims, finding the 
evidence genei'ally insufficient and the legal objections untenable. 

In the city of Augusta there were three ballot boxes at each pre- 
cinct, but the evidence showed that this number was necessary to poll 
the large vote, as the law did not permit the number of precincts to 
be increased. The law was, moreover, directory, containing the 
provision: 

Paragraph 1334 (1362J (1281). Election not void by reason of formal defects. — No 
election shall be deleatea for noncoaipliance with the requirements of the laws, if 
held at the pro|)er time and place by jKirsons qualified to hold them, if it is not8ho\kT3 
that by that noncompliance the result is different from what it would have been had 
there been proper compliance. 

There was also complaint that the boxes were so placed that the 
United States supervisors could not properly supervise them all, but 
the evidence was not clear, and it was evident that no harm was 
intended or done and that the supervisors did not take proper steps to 
have the difficulty remedied, if any existed. Some ballots were also 
handled by unauthorized pei'sons, and some officers of election were 
absent for a few moments at a time, but no harm was done ''and the 
affair appears, on the whole, to be too trivial to deserve rebuke." 

The principal charge was indirect intimidation, bribery, and whole- 
sale repeating. There was some bribery at two precincts, but there 
was no evidence that more than $11 or $12 was expended, and the 
number of votes affected could not be more than 20, and was probably 
much less. There was some free whisky at some of the polls, but less 
than usual. There was also some conflicting evidence, part of which 
indicated that some mill hands may have voted for contestee for fear 
of discharge, but the evidence was contradicted, and very few votes 
were even chiimed in evidence to have been affected. The committee 
said, moreover, "' We win conceive how an ardent and active politician 
among employees in a factory could become obnoxious and merit his 
discharge apart from his support of any candidate." There was also 
a consideniblc amount of vague and unsatisfactory evidence on the 
subject of repeating, but nothing sufficient to justify any definite con- 
clusion. No protest was made at the time ana there were no arrests, 
possibly ])ecause, if there was repeating, both parties expected to 
profit by it. 

Some votes offered at one precinct were not accepted, but the reason 
for the rejection did not appear and was presumed to have been good. 
Certain returns had also been rejected as not signed, but some of them 
were signed in part and were enough to show that the election was 
legally held and for whom the votes were cast. The. committee counted 
these returns as coming within section 1334 of the code, above quoted. 

Most of the contentions of contestant not being sustained, and all of 
them if sustained being insufficient to overcome the returned majority 
of contestee, the committee reported resolutions confirming contestee 
in his seat. 

The case was called up on June 29, 1894 (by Mr. Pence, not a mem- 
ber of the committee). Mr. Brown, of the committee, mised the 
question of consideration, and the House voted, by 220 to 0, to con- 
sider the case. Mr. Pence then moved that the c»ase be postponed for 
two days and the contestant be then given leave to speak. The motion 
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was lost, 77 to 126. Mr. Pence then ''filibustered," and the Com- 
mittee on Rules brought in a "no intervening motion" rule', which 
was passed by a vote of 132 to 54 (11 being counted present to make 
a quorum). The resolutions of the Committee on Elections were then 
passed by a vote (on division) of 106 to 10, and contestee was accord- 
ingly confirmed in his seat. 

[Keport 1147, second session Fifty-third Congress.] 

(6.) Moore ?w. Funston. 

Illegal votes; fraudjul<mt regiHtratioiu Majority report for contest- 
ant y' riiinority report foi* contestee, Contei<tmit seated. 

Majority report by Mr. Jones ^ minority re|x)its b}' Mr. McCall and 
Mr. Faynter. 

According to the returns contestee had a plurality of 81 votes. 
Contestant sought to overcome this majority by showing illegal votes, 
fraudulent registration, and irregularities, all in the interest of con- 
testee, and covering a much larger number of votes than his returned 
plurality. The majority of the committee found most of the charges 
sustained, the minority found most of them not sustained, and on indi- 
vidual questions of illegal votes, held that the majoritv of the sitting 
member was increased. Mr. Paynter, who signed neither report, pre- 
sented a brief separate report simply announcing that he agreed with 
the conclusions of the minority. 

The answer to the notice of contest was served on contestant cither 
one or two days late. There were also objections to some specifica- 
tions in the notice of contest, and to some testimony as bearing on 
points not covered by the notice. On this whole question the com- 
mittee said: 

If, then, we should closely apply to the notice of contef»t the rule of pleading upon 
which contestee insists, and should apply to the answer the requirement of the law, 
we should find contestee without an anwer, and would have but to ascertain whether, 
upon the grounds of contest imdoubtedly specified in the notice, contestant has made 
|food his contention that he, and not contestee, was really elected a Representative 
m Congress from the Second district of Kansas. If we should take this view of the 
matter our labors would l)e ^rreatly lessened, a considerable pcjrtion of the huge rec- 
ord in the case would be eliminated, and the finding would necessarily be in favor 
of contestant. We l)elieve, however, that the real Question to be determined is not 
so much whether this or that bit of evidence offered by contestant certainly relates 
to something clearly specified in his notice of contest as a ground upon which he 
relies, nor yet whether contestee' s answer and countercharge were made in due time, 
but rather 'which of the two claimants, according to the record, was really elected and 
is really entitled to a seat in the House of Representatives. 

In Wyandotte County (Kansas City , Kans.), contestee had a plurality 
of 179 votes. The committee, without giving figures, held that '' the 
true and legal plurality of contestee in said county over contestant is 
very small, if, in fact, anything." In this county there were two 
Republican and no Democratic candidates for the State senate, and 
much bitter feeling was aroused. There was general circumstantial 
evidence which the conmaittee held tended to show a systematic con- 
spiracy on the part of Republican friends of one of these candidates to 
stuff the registry with the names of fictitious and fmudulent voters. 
Canvassers, Def ore and after election, had been sent through the dis- 
trict to verify the registry lists, and had returned long listis of persons 
M^ho could not be foilnd. Subpoenas had been issued in this case for 
those in contest in it, and had all been returned as " not found." There 
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was also evidence that a number of foreigners who had been brought 
in by Republican workers had received their "first papers" (entitling* 
them, in Kansas, to vote) without sufficient precautions to determine 
whether they unaerstood what they were doing, and that foreigners of 
the same class were brought by Kepublican workers to the polls on 
election day. In one precinct there was evidence that a negro police- 
man at the polls on election day so conducted himself as to frighten 
some voters of his race, but the committee did not reject this poll. In 
another precinct there had been irregularities in the count, and the 
county clerk, when called to produce tne ballots, testified that he could 
not find them. Subsequently he produced them, saving that one of his 
friends had found them on his gate post. The seal was broken and the 
ballots had evidently been tampered with. The committee said: 

There can be no doubt but that the retuma from this precinct should be rejected 
and the whole vote thrown out, if the ends of jxiatice would Ihj promoted bv s<.> doing. 
But the returns, as they are, give contestant 25 more votes than contestee In the pre- 
cinct; and it is evident that the real difference was much greater, in contestant's 
favor. Therefore it is the duty of the committee to ascertain, as nearly as may be, 
the true vote, that the right may prevail, at least approximately, aa to the vote of 
this precinct. 

There is nothing in the report, liowever, to indicate how many votes 
the committee counted for either candidate, or on what basis they 
estimated them. 

In Allen County, which gave contestee a majority of 93 vote^, the 
county commissioners did not correctly comply with the law in regard 
to canvassing the precinct returns and signing the county abstract. 
The law required the board to determine the result of their canvass of 
the votes, '^and such determination shall be reduced to writing, signed 
by said commissioners and attested by the clerk, and shall be annexed 
to the abstract of the votes given for such officers." In this case the 
abstract of votes was merely certified to by the county clerk, who 
signed the name of the chairman of the board to it, under general 
instructions, and also signed his own name. The committee rejected 
the vote of this county on the ground that the returns were unsigned, 
and there was no other evidence of the vote presented. 

A number of votes were attacked on the ground that they were cast 
by former Confederate soldiers, and that there was no affirmative pi*oof 
of the passage of any law by the legislature of Kansas removing their 
disabilities as required by the State constitution. The committee 
expressed the opinion that ''the constitution of Kansas seems to settle 
it as to persons shown to have served voluntarily in the Confederate 
army, and whose disabilities are not shown to have been removed by 
the Kansas legislature," but did not further determine the question, as 
it would not alter the result. 

The minority held that most of the conclusions of the majority were 
not justified by the weight of evidence. All of the evidence in regard 
to bribing and repeating was hearsay, and most of it was by profes- 
sional gamblers, oi contestant's own party. The question of iraudu- 
lent registi^ation was not covered by the notice of contest; the testimony 
of the principal witness was not signed, as he had become a fugitive 
from justice before it was written out; the rest of it was hearsay, and 
of a negative character. There was no competent evidence that any 
of the voters attacked voted, or for whom they voted, and if there 
was any fi'aud in this district it was committed in the interest of one or 
the other of the candidates for the State senate. As all the Democrats 
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voted for Republican candidates for this office, no inferences could be 
drawn as to tne general partisan bearing of the fraud, even if it were 
committed. 

In the precinct in which the ballots disappeared and afterwards 
turned up mysteriously on a gatepost, the fraud in the "gatepost 
ballots " was obvious and conceded; but this was nothing against the 
original cx)unt, and as contestee relied on that count, it was incon- 
ceivable that the subsequent falsification of the ballots could have 
been committed in his interest. ' . 

On the vote of Allen county the minority said: 

It is no ground for the disfranchisement of the voters of a whole county that the 
returning officers, on a day subsequent to the election, are guilty of an informality 
in attesting the returns, when the result is not in any way affected by such infor- 
mality. 

The case was very fully debated, and, on August 1, 1894, the sub- 
stitute resolutions presented bj' the minority were rejected by votes 
of 90 to 127 and 31 to 126. On the next day the resolutions presented 
by the majority were passed by a vote of 147 to 86, and (on August 
2, 1894) Mr. Moore was sworn in. 

[Report 1164, parts 1 and 2, second session Fifty-third Congress.] 

(7) Page. 

Terra and pay of jnenibeT, Report for claimant. No ax^tion ly 
Umise. 

Report by Mr. Hayes. 

This is not properly a contested election case, but is included on 
account of the question of law discussed. Mr. Page had been con- 
testant in the case of Page vs. Pirce in the Forty-ninth Congress. 
(See p. 419, a^ite.) The House had declared the seat vacant, under the 
Rhode Island law requiring the successful candidate to have a majority 
over all at the first election. A second election was held and Mr. Page 
was elected, serving the remainder of the term. He drew pay and 
allowances only for the portion of the term actually served, and this 
report was on a resolution to allow him his claim to pay him the 
remainder of the pay for the full term. The committee reported the 
resolution favorably, on the ground that, Mr. Pirce having been 
adjudged by the House not elected, the seat from the Second Con- 
gressional district of Rhode Island had never been filled until filled by 
Mr. Page by virtue of the second election. He was the only member 
elected from that district to the Forty-ninth Congress, and was, hence, 
entitled to pay for the full term. 

There was no action by the House. 

[Report 1645, third session Fifty -third Congress.] 

(8) Steward vs, Childs. 

IiTegularities (wnder Australian hallot l<iw). Report for contestee, 
No action hy House. 

Repoi-t by Mr. Brown. 

This case grew out of questions arising under the Illinois (Australian) 
ballot law of 1891, in use for the first time at this election. The plu- 
rality of contestee on the returns was 17, but the committee found 
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that his true plurality was 252. The courts of Illinois had not con- 
strued the new law, but the committee said: ^'It is deemed the duty of 
the committee to recommend to the House such construction of these 
laws as will give force and effect to the clear intention of the legislature 
which enacted them." The conclusions of the committed were: 

The committee find it to be the law that ballote on which the voter undertook to 
express his choice by marks other than the cross placed in the circle or square, as 

Erovided by the statute, are not legjil and should not be counted; that ballots voted 
y electors who were assisted in marking their ballots without having first made the 
affidavit of disability, as provided by said statute, are not legal and should not \ye 
coimted; that the initials of that one of the judges of election who delivered the bal- 
lots to the voters are a part of the ** official indorsement" required by the statute, and 
ballots not bearing sucn initials are not legal and should not be counted. 

The case was reported on February 1, 1895, and notice was given that 
it would be called up on February 7, but there is no record of any 
further action in the House. There was no minority report, but in the 
next Congress Mr. Daniels in debate (see Record, first session Fifty- 
fourth Congress, p. 5134) called attention to the fact that the members 
of the minority had never signified their assent to the report (which 
was presented near the close of the Fifty-third Congress), and that on 
the question of "assisted voters" the minority report in the case of 
O'Neill vs. Joy showed that thej did not agree. 

[Report 1741, third session Fifty-third C>>ngress.] 

(9) Belknap vfi, Richardson. 

{1) Prima facie case. Conflicting certifl^ates. Seat gimen to Rich- 
ardson^ and Bdknap authorized to contest. 

Report by Mr. Pavnter. 

This case came before the House on the opening day of the session 
(August 7, 1893) by the statement of the Clerk that lie had received, 
on December 22, 1892, a certificate of election showing the election of 
Hon. George F. Richardson from the Fifth district of Michigan, and 
had then placed Richardson's name on the roll. Exactly similar certifi- 
cates were filed by the other members-elect from Michi^n at various 
dates up to April 3, 1893. On February 20, 1893, a certificate of elec- 
tion issued to Charles E. Belknap had been received by the Clerk. 
The certificate was in due form, but was signed by other persons than 
those signing the certificate of Richardson and the remaming certifi- 
cates from Michigan. (The State oflScers had in the meantime been 
changed.) The Clerk refused to strike Richardson's name from the 
roll ''having already exercised the authority given to him by law." 
He therefore submitted the matter to the House. 

When Mr. Richardson's name was called, on the organization of the 
House, he was requested, on objection, to stand aside. On the com- 
pletion of the roll a resolution was offered providing that Mr. Richard- 
son should be sworn in, for which a substitute was offered providing 
for the swearing in of Mr. Belknap on his prima facie case. The 
matter went over until the next day, when, after extended debate, 
the House first rejected, by a vote of 128 to 193, a motion to refer the 
prima facie case to a special committee of five to report in ten days, 
and then rejected the motion to seat Belknap, by a vote of 114 to 199. 
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The resolution to seat Richardson was then passed without division, 
and Mr. Richardson* was sworn in. 

On August 15 a resolution was introduced which on August 29 (the 
committee having in the meantime been appointed) was referred to 
the Committee on Elections, granting Mr. Belknap the right to tau- 
test the seat under the provisions of the general law, the time to begin 
with the date of the swearing in of Mr. Richardson. The committee 
reported the resolution f avorabl}- (Report 3, first session Fifty-third Con- 
gress) with an amendment to make the time of contest begin with the 
date of the passage of the resolution, Mr. Paynter saying, in presenting 
the report, that he had examined all the precedents, and the privilege of 
contesting had always been given the unsuccessful claimant on a prima 
facie case. The House passed the resolution as recommended, without 
division, and the contest on the merits (see below) proceeded in the 
usual manner. 

There is no report of an}- committee discussing the issues of the 

grima facie case, but from the debate in the House it appears that 
ichardson had received a plurality of 10 votes on the face of the 
returns as certified by the county canvassers, while Belknap had 
received a plurality of 19 votes on the returns as certified by the pre- 
cinct inspectors. The difference wa.s in the returns in the countv of 
Ionia, where the county canvassers had thrown out 54 votes for nel- 
knap and 25 for Richardson. The supreme court of Michigan issued a 
writ of mandamus to the Ionia C^ounty board, commanding them to 
reconvene and canvass the returns as originally certified to them. 
The members of the board which conducted the original canvass had 
gone out of office, but their successors ol)eyed the writ, and the suc- 
cessors of the State officers who had issued the original certificate to 
Richardson issued a like certificate to Belknap. 

The difference between the tw o original counts in Ionia County seems 
to have been due to a recount of the ballots of that county instituted 
by the first board of canvassers under a State law providing for such 
recounts. The supreme court decided that this law did not apply to 
Congressional elections, and therefore issued its mandate that the count 
should be made on the original precinct returns. 

Questions of law were discussed on both sides during the debate, 
but there is nothing to indicate that the action of the House was 
referred to any of them with sufficient clearness to constitute a defi- 
nite precedent. 

[Report 3, first session Fifty-third Congress.] 

(^) Owe on merlU, SoldlcTH* IFoine v<*teJ<; inarJced hallotx. Major- 
ity report fot' voiitrnteey dlmentlng report for couteMant, JVo aetloii hy 
the ihntse. 

Majority report by Mr. Lcx'kwood; dissenting report by Mr. Thomas. 

On the case on the merits the committee found that contestee was 
elected by a plurality of 150, after eliminating the illegal votes. Con- 
testant had a plurality of 18 on the face of the precinct returns, but 
the committee found that the votes (152 for contestant and 41 for con- 
testee^ cast by inmates of the Soldiers' Home at Grand Rapids were 
illegal for nonresidence, and that a number of ballots cast under the 
new Australian ballot law were void, as containing distinguishing 
marks.prohibited by the statute. The supreme court of Michigan had 

Digitized by VjOOQIC 



496 DIGEST OF CONTESTED EIIeCTION CASES. 

passed on both of those Questions, and the committee followed the nil- 
mgs of the court on all tne points of law. There was no dispute as to 
the facts. 

Mr. Thomas dissented and filed a separate report, dealing entirely 
with the question of the Soldiers' Home votes. The decision of the 
supreme court referred to, he said, had been rendered since the elec- 
tion in question, and if it was to be construed as retroactive, the 
subsequent action of the people of Michigan in amending the State 
constitution so as to permit the inmates of the Soldiers' Home to vote 
at the precinct in which the institution was located should also be con- 
strued as retroactive and as reversing the decision of the majority of 
the court and indorsing that of the dissenting judges. The Soldiers' 
Home is not an eleemosynary institution, but an evidence of the grati- 
tude of the State to the defenders of civil liberty. 

These reports were filed on February 27 and 28, 1895, within a few 
days of the close of the Fifty-third Congress, and there was no action 
by the House. 

[Report 1946, parts 1 and 2, third session Fifty-third Congress.} 

(10) GooDE V8, Epes. 

Returns r^^ected hy county cayirassers f<yi* irregvlaritiea. Majority 
report fi/r sitting memher; winority report for contestant. No action 
hy the House, 

Majority report by Mr. Lawson; minority report by Mr. Daniels. 

According to the precinct returns, contestant received a majority of 
641 votes, but the county commissioners in seven counties threw out 
the returns from twenty -one precincts, in which contestant received 
an aggregate plurality of 1,509 votes. Contestee had a majority of 
868 on tne remaining returns, and received the certificate. Most 
of the returns appear to have been thrown out because the* ballots or 
poll books were not properly sealed, or the returns were irregular, 
ambiguous, or not delivered by the proper officials. The committee 
went over the evidence in detail, and complained that contestant had 
not, in most instances, produced the best evidence available. The 
very point at issue was the reason why the county canvassers rejected 
each return, and in only two of the seven counties were any of these 
canvassing officers themselves called as witnesses. The committee, 
however, exchided none of the testimony, and restored to contestant 
his plurality in those precincts in which it was shown that the vote had 
been rejected for trivial irregularities. In some cases it appeared that 
the reason for rejection was sufficient, as in one precinct where the 
election was held at the wrong place. In a considerable number of 
other cases the evidence was not sufficient to show clearly on what 
grounds the county canvassers rejected the returns, or whether their 
action was justified. In these cases their action was permitted to stand 
on the presumption of its correctness. The net result was the reduc- 
tion of the majority of contestee from 868 to 215, but as the evidence 
as presented was not sufficient to overcome the remainder of his 
majority, the committee recommended resolutions declaring him 
elected. 
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The minority entered into a somewhat more detailed discussion of 
the evidence in regard to a number of precincts in which the majority 
found the evidence insufficient, and concluded in most of them that 
the reasons for the rejection of the returns could be determined from 
the evidence, and that these reasons were insufficient. They also 
called attention to the significant character of the general situation, 
the rejection of nearly one-third of the precinct returns of the district, 
all but one (which gave 4 plurality for contestee) showing large majori- 
ties for contestant, by boards of canvassers politically opposed to nim, 
for trivial and technical irregularities. They found contestant entitled 
to the seat by at least 442 pfurality. 

These reports were presented on February 28, 1895, almost the last 
day of the last session of the Congress, and there was no action by the 
House. 

[Report 1952, parts 1 and 2, third session Fifty-third Congress.] 

(11) O'Neill vs. Joy. 

Sdllots not correctly inarked or mimhered. Majority report for con- 
testant; Ttiinarity report for contestee. Contestant seated. 

Majority report by Mr. Patterson; minority report by Mr. Daniels. 

This case turned on the question of counting ceiiain ballots on which 
one or both the judges of election had failed to place their initials, as 
required by the new *^ Australian " ballot law of Missouri. There were 
char&es of illegal registration, duplicate ballots, and other irregulari- 
ties, out the result of a decision upon them would not affect the result, 
and they were not decided. A number of ballots were thrown out 
because not properly numbered, but as these were nearly equal in 
number on both sides, they, too, would not affect the result. 

Sitting member was returned as elected, by a majority of 67 votes. 
The committee deducted 607 votes from the poll of contestee and 330 
from that of contestant on account of irregularities in the placing of 
initials or numbers on the ballots, leaving a majority of 210 votes for 
contestant. 

A recount of the ballots of nearly all the precincts in the district had 
been made a part of the proceedings of taking testimony in the case, 
but the result of that recount does not seem to have determined the 
conclusions of either the majority or the minority of the committee, or 
of the House. 

According to the majority of the committee, the statute of Missouri 
providing for the numbering and initialing of the ballots was manda- 
tory, and all ballots not correctly numbered or initialed were thrown 
out. According to the minority, the statute was directory, and the 
obligation to number and initial the ballots, and not to deposit them 
in the box unless so marked, was on the election officers, not on the 
voters. 

The legal issue turned on the question how much of the former 
election law of Missouri had been repealed by implication by the 
enactment of the new Australian ballot law. That law was made, by 
its enacting clause, a part of chapter 60 of the revised statutes of 
the State. It repealed explicitly certain sections of the revised stat- 
utes, and generally all laws and parts of laws inconsistent with itself. 

H. Doc. 510 -32 
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The only prohibitory^ clause against the ballots contained in the new 
enactment was (section 4785): 

No judge of election shall deposit any ballot upon which the names or initials of 
the judges as hereinbefore provided does not appear. 

Section 1005 of the revised statutes, which was not among those 
specifically repealed by the new law, contained the provision: 
No ballot not numl)ered as herein i>rovide<i shall be counted. 

And section 4671, chapter 60, which was also not specifically repealed ^ 
contained the provision: 

Any ballot not conforming to the provisions of this chapter shall be considered 
fraudulent and void. 

If these provisions were not repealed by implication, but were to 
be applied to the requirements of the new law, they of course made 
that law mandatory. 

The majority of the committee held that compliance with these pro- 
visions was mandatory, and that the requirement was a proper obliga- 
tion on the voter to prevent fraud. 

It is plain that the imposition of fines on officers of election who violate the law 
by designedly or careless W omitting its formalities would not make a system such 
as this effective. The officers elected through a violation of the law would often 
be able to screen their confederates from punishment. Where the voters and the 
oflScers of the election are all interested in understanding and conforming to the law 
the result will be different. The system can only be made effective by peremptorily 
declaring that the legality of the ballot shall depend on the observance of the law in 
vital particulars. v 

Now these provisions of the law of Missouri are plainly and emphatically manda- 
tory. This is too clear for discussion, and we refrain from citmg authorities or 
quoting decisions in support of a proposition so free from doubt. It may be said that 
to enforce these statutes according to their plain intent and purpose will work injus- 
tice to the voter, and that he ought not to be held responsible for the failure of the 
distributing judges to write their signatures or initials on the ballot, or the failure of 
the receiving judges to number it. But it must be borne in mind that no man has 
the natural or inherent right to vote. The voter is an agency of the State, clothed 
by the State with the elective franchise, and the same power which prescribes who 
shall have the franchise can also prescribe the manner of its exercise, and throw such 
safeguards around the ballot as will protect it from fraud and dishonesty. Again, 
the voter is presumed to know something of the law which secures to him the elective 
franchise and prescribes the conditions on w^hich it is to be exercised. * * * But, 
aside from all this, we have nothing to do with the severity or the hardships of the 
law. It is plainly mandatory, and precedent and sound public policy alike demand 
that it should be enforced and obeyed. 

The minority held that the new enactment of the Australian ballot 
law in Missouri, establishing an entirely new system of election machin- 
ery, was intended to supersede the old law, and that it repealed b^^ 
implication the provisions which made the old law mandatory on the 
voter. Under the old law the voter himself furnished the ballot, and 
it was obligatory on him to furnish a ballot in accordance with the law 
or lose his vote. Under the new law the State furnished the ballots, 
which were in a form not permitted by the old law. No ballots but 
those printed by the State were permitted to be counted, but the pro- 
hibition against depositing these ballots if improperly marked was upon 
the judges, not on the voters. 

And when one system of law is enacte<l as a substitute for a preceding law the rule 
of construction is that the preceding law is repealed, although there may oe no express 
declaration of intention contained m the later act. * * * Thepronibition, it will 
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be seen from the laneut^ of the section, is directed to the judges themselves, and 
not to the voter. ♦ * * Cases have frequently arisen where the validity or legality 
of the ballot has been brought in controversy, out no case has been discovered sanc- 
tioning the conclusion that the voter shall be deprived of his vote by the omission of 
the election officers to discharge a duty imposed upon them by law. It is only when 
a statute has declared the ballot to be void or forbade it to be counted that the courts 
have felt obliged to sanction its exclusion. ♦ ♦ * 

It is, in the judgment of the minority, an unwarranted construction to go back to 
the preceding law for the purpose of discovering provisions applicable alone to the 
superseded system for the forfeiture of the votes of the citizens of this Congressional 
district. 

This case was the occasion of a long contest, but only a brief debate 
in the House. On March 28, 1894, the substitute resolutions pre- 
sented by the minority were defeated b}'^ a vote of 100 to 147. After 
many intervening motions the resolutions presented by the committee 
were passed on April 3, by votes of 156 to 24 and 155 to 28, and on 
April 3, 1894, Mr. O'Neill was sworn in. 

[Report 268, second session Fifty-third Congress.] 
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FIFTT-FOUBTH C0KOEE88, 1895-1897. 

Under the revision of the rules adopted at the opening of this Con- 
gress the usual provision for the appointment of the standing Commit- 
tee on Elections was amended (on account of the unprecedented large 
number of election contests) to read as follows: 

Rule X. 

1. Unless otherwise specially ordered by the House, the Speaker shall appoint at 
the fommencement of each Congress the following standing committees, namely: 

On Elections three committees, to consist of nine members each, to be called Dum- 
ber one (1), two (2), and three (3), respectively. 

This rule was not altered by the House in the Fifty -fifth or Fifty- 
sixth Congresses, though the number of election cases was much 
smaller. 

Coininittee on Elections No, 1. 

Mr. Daniels, New York. Mr. Linnet, Noi-th Carolina. 

RoYSE, Indiana. Dinsmore, Arkansas. 

Cooke, Illinois. Bartlett, Georgia. 

Leonard, Pennsylvania. Turner, Virginia. 

Mr. Moody, Massachusetts. 

Co))wiittee on Eh'ctlons No, 2, 

Mr. Johnson, Indiana. Mr. Long, Kansas. 

Strode, Nebi-aska. Harrison, Alabama. 

Prince. Maguire, California. 

Tayler, Ohio. Kyle, Mississippi. 

Mr. Miller, West Virgma. 

C(»nniittee on Elections No, S, 

Mr. McCall, Massachusetts. Mr. Codding, Pennsylvania. 

Thomas, Michigan. Bell, Texas. 

Jenkins, Wisconsin. De Armond, Missouri. 

Walker, Virginia. Jones, Virginia. 

Mr. OvERSTREET, Indiana. 

Cases, 

Conwrittee No, 1, 

(1) Hugh R. Belknap vs, Lawrence E. McGann, Illinois, 
(2^ James J. McDonald vs, William A. Jones, Virginia, 

(3) William F. Aldrich ^'."?. Gaston A. Robbins, Alabama, 

(4) Albert T. Goodwj^n vs, James E. Cobb, Al<iba7na. 
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(5^ W. C. Robinson va, George P. Harrison, Alabama. 
(6) John I. Rinaker vs. Finis E. Downing, Illinois. 

7) Truman H. Aldrich vs. Oscar W. Unaerwood, Alabama. 

8) William H. Felton vs. John W. Maddox, Georgia. 

(9) George Denny, jr., t^«. W. C. Owens, Kentucky. 

(10) N. T. Hopkins vs. Joseph M. Kendall, Kmtucky. 

(11) Thomas E. Watson vs. James C. C. Black, Gcoi^gia. 

CcxijimUtee JVo. 2. 

(12) Robert A. Chesebrough vs. George B. McClellan, Ncia York. 

(13) Timothy J. Campbell vs. Henry C. Miner, Neio Y(/?'k. 

(14) Rol>ert T. Van Horn vs. John C. Tarsney, Missouri. 

(15) H. Dudley Coleman vs. Charles F. Buck, Louisiana. 
(10) William S. Booze vs. Hariy Welles Rusk, Maryland. 

(17) Alexis Benoit vs. Charles J. Boatn^r (first case), Louisiana. 

(18) Cyrus Thompson vs, John G. Shaw, Nmih Carolina. 

(19) Henry P. Cheatham vs. Frederick A. Woodard, Noi*tK Caro- 
lind, 

(i^O) John Murray Mitchell vs. James J. Walsh, New York. 

(21) Charles H; Martin vs. John A. Lockhart, North Carolina. 

(22) Alexis Benoit vs. Charles J. Boatner (second case), Louisiana. 

(23) Taylor Beattie vs. Andrew Price, iMuisiaim. 

Cwnmittee Nt. 3. 

(24) J. H. Davis vs. D. B. Cull>erson, T<ms. 

(25) A. J. Rosenthal vs. Miles Crowle}^ Texas. 

(2(>) Rol>ert Moorman vs. A. C. Latimer, South Carolina. 

(27) James B. Johnston vs. J. William Stokes, /Smith Carolina. 

(28) George W. Cornett vs. Claude A. Swanson, Virginia. 

(29) J. Hampton Hoge vs. Peter J. Otey, Virginia. 

(30) R. T. Thora m W. R. McKennev, Virginia. 

(31) Giles Otis Pearce vs. John C. Bell, Colirrado. 

(32) A. M. Newman vs. J. G. Spencer, MiMi'<sippi. 
(83) W. P. Ratliff vs. J. S. Williams, Mississippi. 

(34) John A. Brown vs. John M. Allen, Mississippi. 

(35) Joshua E. Wilson vs. John McLaurin, South Carolina. 
(30) George W. Muri-ay vs. William Elliott, South Carolina. 

(37) J. C. Kearby vs. Jo. Abbott, Texas. 

(38) Jacob Yost vs. H. St. George Tucker, Virginia. 

(1) Belknap vs. McGann. 

Election of contestant conceded. Contestant seated. 

Report by Mr. Daniels. 

Contestee conceded before the committee that contestant was elected, 
and the committee presented a report stating this fact and commend- 
ing the action of contestee. Resolutions declaring contestant elected 
were adopted by the House without division, imd Mr. Belknap, on 
December 27, 1895, was sworn in. 

[Report 5, first session Fifty fourth Congress.] 
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(2) McDonald vs. Jones. 

Leave to contest denied. Probable cause not shown^ and contesi^iTU 
ineligible. 

Report by Mr. Turner. 

This case came before the committee on an application from James 
M. McDonald to seiTc notice of contest on William A. Jones, who 
was returned as elected. The committee refused the petition on the 
grounds that with reasonable diligence a notice could have been served 
within the time, that in the proofs presented it did not appear that 
there was an}' substantial groiuid in fact for the proposed contest, and 
that the petitioner, l>eing engaged in business in tne District of Colum- 
bia and having no residence or business in Virginia, was not at or near 
the time of the election an inhabitant of Virginia, and was, therefore, 
not eligible. 

The resolution denying the appliciition of petitioner was passed by 
the House without division. 

[Report 568, first session Fifty-fourth Congress.] 

(3) Aldrich vh, Robbins. 

Fraud, Majority reports f(yr con tenant; minw^ity report foi* cfrn- 
testee. Contestant seated. 

Majority reports by Mr. Daniels and Mr. Royse; minority report 
by Mr. Dmsmore. 

This case turned on the question of fraudulent returns from a large 
part of the precincts of Dallas Count3\ The district ^the Fourth 
Alabama) consisted of six counties — five "white" counties and one 
(Dallas) county in the ••' black belt." Contestant had a majority of the 
votes in the five "white" counties, and there were no charges of 
fmud except at a few scattered precincts in them, but in Dallas C>>untv 
contestee was returned as receiving 5,390 majority, nearly all of which 
was in the fifteen precincts in regard to which evidence was taken. 
In each of these precincts the returns showed a very large vote, prac- 
tically all for contestee. Contestant introduced the testimony of per- 
sons who were at the polls all day and kept count or tally of the 
number of persons who voted or were present where they could have 
voted. The number in each case was a very small fraction of the vote 
returned. There was also evidence that many of the names on the 
poll lists were those of dead, removed, or fictitious persons, and in 
some precincts a number of those returned as voting testified that they 
did not vote. Jt was also shown that there was a geneml agreement 
of friends of contestant, at the request of their leaders, not to vote or 
register in this county, as thevhad been refused representation on the 
election boards, and feared tnat their votes, if cast, would be fraudu- 
lently counted for contestee. 

Contestee did not call any of the election officers to sustain the 
returns, but called other persons to testify to their ^ood reputation. 

The committee presented three reports, all of which found fi'aud in 
Dallas County. The majority presented two reports, one signed by 
Mr. Daniels and Mr. Cooke, in which contestant was found to be 
elected by H(»l majority, and the other presented by Mr. Royse, in 
which his ele<!tion was found by 1,131 majority. The minority pre- 
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sented a report in which the majority of contestee was reduced from 
3,736 to 559, but the testimony was found to be inadequate to overcome 
the remainder of the majority. 

The principal difference iJetween the two majority reports was in 
counting the votes of the precincts in which the returns were proved 
fraudulent. The report presented by Mr. Daniels credited to contestee 
all the votes left after deducting the number specifically proved to be 
fraudulent; that presented by Mr. Royse rejected the whole of the 
returns and counted only such votes as were incidentally proved 
aliunde. The minority also counted only the votes proved aliunde, but 
found that the proof of fraud was clear enough to overcome the pre- 
sumption of correctness of the returns in only nine of the precincts. 

There were several precincts in other counties in which the returns 
were impeached by testimony that more voters voted for contestant than 
were returned for him. 

C!ontestee objected to the sufficiency of the notice of contest, and also 
to all the testimony taken in Dallas and Calhoun counties before a 
notary api)ointed under the laws of Alabama to act in Shelby (/ounty. 
The committee found that the notice, which charged at each precinct 
that a specified number of votes returned were m fact not cast, was 
suflScientl^ specific. As to the competency of the notary, both majority 
reports said: 

It was also objected for the contestee that the notary before whom the evidence 
was taken was without authority to take that obtained out of the county for which 
he had been ap|K)inted to act under the laws of the State. But he was not acting 
within the restrictions imposed upon him by the laws of the State of Alabama in taking 
this evidence. The laws of the United States prescribed a special mode of proceeding 
for this class of cases, and aside from this autnority no evidence in a contested elec- 
tion could be taken before the officers enumerated in the statute. 

An object of the statute was to point out the persons who should be empowered to 
take the evidence, not to exercise their functions as State, city, or county officers, but 
to execute the full authority created for this purpose by Congress. The notary is one 
of these officers, selected, however, to act under Federal, not under State, authority, 
and the power to act has been given to him commensurate with the object to be 
attained. 

By the language of the statute the contestant is empowered to apply for a subpoena 
to any notary, etc., who may reside within the Congressional district in which the 
election to be contested was held. The officer is fi3so required to issue subpoenas 
directed to all such persons as shall be named to him, requiring their attendance at 
some time and place mentioned in the subpoena. And the only restriction imposeji 
is that the witness shall not be required to attend out of the county of his residence. 

As to the power of the officer, he may act anywhere within the Congressional dis- 
trict. His authority has been restricted to no subdivision of it whatever. He may 
issue subpoenas for all such witnesses as shall be named to him, and the subpoenas 
must be returnable before himself. As that is the mode of proceeding which has 
been indicated, any officer mentioned in the statute may act, and in acting has been 
given complete authority to act wholly and effectually. The law further provides 
that the witnesses who attend shall be examined on oath by the officer who issued 
the subpoena, unless he may be absent, etc. 

From the generality of these regulations it is clear that a single officer has been 
empowered to issue all the subpoenas and take all the evidence. They are quite 
explicit, and create a system in and of themselves in no measure dependent on the 
laws of the State (U. S. Rev. Stat, 19, 20, sees. 110, 115, 120), and this effect was 
accorded to the statute in the contest of Washburn against Voorhees (2 Bartlett, 54). 

The minority said: 

The true test to appljr to this question is: If a witness who had been sworn before 
this notary public were indicted for i)erjury or false swearing before him in this case 
where the oath was administered and the testimony given in Dallas or Calhoun 
oountieSi could he be convicted? He could not, in either State or Federal court. 
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On the question of the weight to be given to the returns the 
minority said: 

The return of the election officers, made, as it is, under oath^ is prima feude evidence 
of the truth of their contents and must stand as the truth until such facts are |>roven 
as to clearly show that it is not true or that they are fraudulent Wherever it has 
been conclusively shown by the evidence that fraud was perpetrated upon the part 
of the election officers sufficient to cast suspicion upon the returns, we have disre- 
garded the returns and have resorted to aliunde proof for the purpose of eetabliahing 
the votes received by each the contestant and the contestee. 

The minority also held that the ballots themselves should have been 
presented to impeach the returns of the election officers. 

It needs only to be stated that the ballots themselves constituted the best and only 
admissible evidence until explanation was made as to why they were not and could 
not be introduced. 

The case was fully debated in the House, and the substitute r^o- 
lutions presented by the minoritj'^ were lost by a vote of 58 to 173. 
The resolutions presented by the majority were then passed without 
division, and (on March 13, 1896) Mr. Aldrich was sworn in. 

[Report 572, parts 1, 2, and 3, first session Fifty-fourth Congress.] 

(4) GooDWYN vs. Cobb. 

Fraud. Majority report for co7itestant; minority report for con- 
testee. Contestant seated. 

Majority report by Mr. Daniels; minority report by Mr. Bartlett. 

The general charges and issues in this case were similar to those in 
the case of Aldrich vs. Robbins, above, but contestee in this case took 
more testimony and there was more conflict of evidence. Contestee 
received, according to the returns as canvassed, a majority of 748, but 
the committee states that part of this was due to an error in footing, 
and that the correct figure was 508. All his majorities were in the 
"black counties," contestant receiving in the "white counties" aggre- 
gate majorities of 3,612 votes. Contestant charged that the votes 
returned from a number of precincts returned as casting a very large 
vote, practically all for contestee. were for the most part fictitious, and 
introduced testimony to show tnat a much smaller number of votes 
were cast at each of these precincts than were returned. He also 
introduced testimony that some of the names on the poll lists were 
those of dead or absent persons, and called voters who were on the 
lists as voting but testified that they did not vote. He also showed 
that at most of these precincts his friends were not represented on the 
election boards, and that contestee had refused to jom with him in a 
request for such representation. 

Contestee called the ofiicers of election to testify to the correctness 
of the returns and the fairness of the election, and other persons to 
contradictor explain some of the circumstances testified to by contest- 
ant's witnesses. The refusal to allow contestant's friends representa- 
tion on the board was explained by the fact that contestant was a 
Populist, and representation was given instead to the Republican and 
Democratic parties as the two dominant parties. 

Technical objections were entered ana strongly urged against most 
of contestant's testimony, and were discussed at length in both reports. 
The returns, registration and poll lists, and other record evidence were 
objected to as not properly certified or as certified by ofiicers not having 
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authority to make such certificates, but the committee overruled most 
of these objections and cured the rest by procuring other and more 
perfect certificates. Testimony was also taken before a notary outside 
of his own county, but within the district. This question had already 
been decided in the case of Aldrich vs, Robbins. Some witnesses were 
examined outside of the district by an officer residing within the dis- 
trict, but only one of these was objected to at the time, and the com- 
mittee did not consider his testimon3\ Contestee further objected that 
the whole registration law of Alabanr was unex)nstitutional, but the 
committee called attention to the faco i^Lat no vote in this case was 
shown to be affected by the only point on which the law could be 
claimed to be unconstitutional. 

The minority sustained all these objections to the testimony and 
emphasized their importance. 

On the questions of fact involved the majority and the minority 
analyzed the testimony in regard to each precinct in detail, and came 
in most cases to opposite conclusions. 

One technical point was brought by the minority before the House 
in a sepai-ate motion. Contestant had taken in his ten days for rebuttal 
some testimony alleged to be testimony in chief. A motion was made 
to recommit tne case, to allow contestee further time to take testimony 
in response to this testimony, but the motion was voted down by a 
vote of 60 to 131. 

The case was fully debated, and on April 21, 1896, the resolution 
declaring contestee not elected was carried by a vote of 119 to 45. 
The point of no quorum was made, and the resolution went over to 
the next day, when the resolution declaring contestant elected was 
passed by 145 to 55, and (on April 22, 1S96) Mr. Goodwyn was 
sworn in. 

[Report 1122, parts 1 and 2, first session. Fifty-fourth Congress.] 

(5) Robinson m, Harrison. 

Frauds intimidatimi^ and In^ihery, Report for contestee^ who retained 
the seat. 

Report by Mr. Leonard. 

According to the returns as canvassed, contestee received a majority 
of 5,006 votes. The return of one county, in which contestant received 
a majority of 402 vcrtes, was received too late to be included in the 
canvass. Contestant claimed that the vote of this county should be 
counted, and that the votes of a number of precincts should be thrown 
out for fraud, intimidation, or bribery. If all of his contentions 
should be sustained, he would have a majority of 470 votes. The 
committee found the charges sustained in enough cases to reduce the 
returned majority of contestee from 5,006 to 2,254, but as he was still 
shown to be elected after eliminating the fraud proved, resolutions 
declaring him elected were recommended. The minority agreed in 
this conclusion, but not in the reasoning or statement of facts. 

In one precinct there was a disturbance before the opening of the 

S)lls, but the election itself was orderly, and there was no intimidation, 
ne of the judges of election bribed 25 votei*s to vote for contestee, 
but these could be eliminated without throwing out the whole poll. 
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In some other precincts the vote returned (practically all for contestee) 
was very large, while the number of votes cast was proved to have 
been much smaller, and part of the names on the poll lists were shown 
to be fraudulent. These returns were rejected. In other cases where 
the discrepancy was smaller the returns were corrected according to 
the prolmole state of the vote. The vote of Geneva County (not can- 
vassed) was counted by the committee. 

The resolutions recommended were passed by the House without 
division, so contestee retained the seat. 

[Report 1121, first session Fifty-fourth Congress.] 

(6) RiNAKER vs. Downing. 

Irr^^gidarities^ ^'asswted voters^^'^ ujiauthorized recount^ illegal vote». 
MajarUy report for contestant; minority report to order new recount, 
IIoifMc mistained minority^ and on new recount contestant found electa. 
Contestant tlieti seated. 

Majority report by Mr. Cooke ;^ minority report by Mr. Moody; 
final report by Mr. JJoody. 

According to the returns contestee had a plurality of 40 votes. 
Contestant claimed that this majority would be overcome by deducting 
from both sides various iiTCgular ballots and illegal votes. He also 
undertook to have all the ballots recounted, but was restrained by an 
injunction gmnted at the instance of contestee. He introduced evi- 
dence of a tally privately kept of his vote in some of the precinctKS 
during a recount of the votes on ceitain local offices, and the commit- 
tee accepted the result of this private recount on the ground that con- 
testee had made it admissible })y himself preventing any official recount 
from being held, and that the evidence showed that it was made with 
sufficient care to be trustworthy. The committee Wso counted the 
ballots of certain voters claimed by contestee to be invalid because the 
voters, most of whom were shown to be in fact illiterates, had not 
made the oath of disability required by law before being assisted in 
marking their ballots. Under these rulings contestant would have a 
majoritv of 30 votes. As each of the above two questions (the unau- 
thorized recount and the assisted voters) covered more than 30 votes, 
either of them was decisive of the case. 

The law of Illinois on the subject of recounts was as follows: 

In all eases of contested election the parties contesting the same shall have the 
right to have the package of hallots cast at such election ojiened, and to have all 
errors of the judges in counting or refusing to count any ballot corrected by the 
court or Iwdy trying such contest; but such ballots shall be opened only in open 
court, or in open session of such body, and in the presence of the officer having the 
custody thereof. 

Resting on this statute, contestee sought and obtained an injunction 
restminin^ the county clerks of the several counties in the district 
from opening or permitting to be opened any of the sealed packages 
of ballots "until tne same is orderea to be opened and recounted by a 
court of competent jurisdiction of the State of Illinois, or of the 
United States, or by the House of Representatives in Congress of the 

^ Through an error of the printer the majority rejx^rt in this case was printed as 
being presented by Mr. Daniels. The error was explained in debate. 
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United States after the 3d day of March, A. D. 1896." In his appli- 
cation for injunction contestee alleged: 

That said ballots are the best evidence of his election, and if the same be so taken 
and opened, as demanded, they will lose their efficacy and virtue as legal evidence 
of his election, because the said ballots csai not legally l)e opene<l and n^counted except 
in open court or in open session of the Ixxiy authorizetl by law to try said contest. 

The committee held that under the Fedei*ai law for takine testimony 
in contested-election cases the notary taking testimony snould have 
had power to require the production of these ballots. The law is: 

Sec. 123. The offit^er shall have the ix)wer to re<iuire the jmnluction of papers; 
and ou the refusal or neglect of any jK^rson to pr<Kluce and deliver up any j)ai>er or 
I)ai)ers in his possession pertaining to the election, or to prtnlucv and deliver up cer- 
tified or sworn copies of the same in case thev may Ik* official jwipers, such person 
shall l)e liable to all the jHjnalties pre>*cril)e<l in section 116. All papers thus pro- 
duceil and all certified or sworn copies of official paj)erH shall l)e transmitted by the 
officer, with the testimony of the witnesses, to the Clerk of the House of Repre- 
sentatives. 

Discussing this subject, the committee said: 

The contestee, by his bill in chancery seeking the injunction, by direct language 
insists upon such a construction of the statute of Illinois regulating and restraming 
the opening and counting of the ballots as shall bring that statute in direct conflict 
with the statute of the United States, and which latter statute plainly and clearly givi^s 
to both parties to an election contest over the seat of a menil)er of the House of Ke])- 
resentatives the right to select any one of the officers nientionetl in the Federal statute 
Ijefore whom to take the testimony, and clothes that officer, when so st^lected, with 
the full power to reijuire the pnxluction of any i)a|x'r or papers i)ertaiuing to the elec- 
tion, or to profluce and deliver up certitie<l or sworn copies of the same in case they 
may he, official papers. 

In view of the plenary and ck^r terms of the Ftnleral statute, it is the opinion of 
the undersigned that the statute of Illinois should l>e construed to mean that where 
the ballots cast at any election for memln'r of the House of Representatives are called 
for by a subp<ena duces tectum issue<l by a notary public st»le<"te<l under stations 110, 
111, and 123 of the act of Congress regulating the contests of si*ats in the House of 
Renresentatives the notary so selecteil fully repn^sent^ the Ih^use of Represimtatives 
ana constitutes a tribunal or IkkIv for the purpose and with the power of procuring 
and reducing to written form such evidence as the ballots may contain, so as to com- 
ply with the obvious intention of the State statute, inasmuch as it is obviously imiK)s- 
sible for the ballots in a contested-election case in the House of Rej)reHentatives t*) l)e 
opeaed "in open session of such body, and in the presence of the officer ha\dng the 
custcnly thereof." 

The powers conferred by the Federal statute ujKin the notary i)ublic, or other offi- 
cers mentioned, to call for and enforct^ the pro<luction of all the papt»rs jH'rtaining to 
the election, are full and complete and rtmcler such officer, to that extent, a "Ixxly 
trying such contest," to the extent of bin obtaining and recording the evidence in 
the case. That is plainly and clearly the meaning and effect of the act of CV)ngres.M, 
and the State statute should be const nie<l so as to l)e in harmony rather than in con- 
flict therewith. 

To construe the State statute so as to prohibit the notar>' or other officers taking 
the testimony in a Congrt^ssional election contest from obtaining the evidence con- 
taine<l in the ballots would l>e to ^ve to the State statute the effect of repealing or 
nullifying the Federal law regulatmg Congressional election contests. Congress has 
the power to regulate the taking of testimony in case of the contest of the election of 
any member of the House of Representatives. That i)ower has l)een exercised by the 
enactment of the statute above quoted, and when in conflict with its provisions all 
conflicting State statutes or decisions to the extent to which they do conflict must l>e 
held to be nu^tory and void. * * * 

In the opinion of the undersigned. Congress has bv statute made ample provision for 
an inspection, examination, and recount of the Imllots far in a<lvance of the meeting 
of Congress, and that it is not intended, or to be tolerated, that the time of the mem- 
bers ofthe Election Conunittee shall be consumed in the recounting of ballots cover- 
ing an entire Conifressional district, during a .session of Congress, when each memln^r 
has a duty to perform in the everyday course of its proceedings; nor is it to be per- 
mitted that a device, such as that of obtaining an injunction, contrary to the act of 
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CongresH, shall operate to prolong a contest practically until near the end of the term 
for which the member was elected. 

The conclusion and finding of the undersigned, therefore, is that the injunction 
procured by the contestee, prohibiting the opening and counting of the ballots in this 
case, was illegal and wrongful, and that, as a consequence thereof, the contestant wae 
at liberty to offer such secondary evidence of the contents of the ballots and of the 
facta shown by the evidence suppressed as would in a court of law be allowed in a 
case in which one of the parties had concealed or refused to produce l^al and mate- 
rial evidence within his possession or control. 

In two of the counties in the district there were contests l>etween 
candidates for local offices, in which the ballots were recounted. Dur- 
ing the recount of 25 of the precincts in one county and of 4 in the 
other county a friend of contestant kept a tally of the losses and ffains 
of the Congressional votes, as observed bv him on the ballots. These 
tallies showed a net gain for contestant oi 35 votes in one county and 
of 4 votes in the other, which, for the reasons outlined above, the com- 
mittee allowed him. 

There were 30 ballots marked with a cross both in the circle at the 
head of the Republican ticket and at the head of the ^'Independent 
Republican " ticlket. The latter column contained but one name, that 
of the independent candidate for a local office, and under a recent 
decision of the supreme court of Illinois the committee held that there 
was no '^double marking" for the other offices and counted the 
ballots. 

There were also 57 ballots in question for miscellaneous irregulari- 
ties in marking. The committee discussed the general principles 
applying to such cases and found that 41 of these ballots were fatallv 
defective, even under the liberal construction of the law recommended 

Of the 05 alleged illegal votes brought in question, the committee 
found only 6 proved against contestee and 4 against contestant. 

The law in regard to the assistance of illiterate or disabled voters 
was: 

Chapter 46, paragraph 811, section 14. Every voter who may declare upon oath 
that he can not read the English language, or that by reason of any physical disa- 
bility he in unable to mark his ballot, shall, upon request, be assisted in marking bis 
ballot by two of the election ofRcers of different political parties to be selected ftom 
the judges and clerks of the preciiicti^ in which tney are to act, to be designated by 
the judges of election of each precinct at the opening of the i>oll8. 

A number of voters were assisted by the election officers whose 
declaration of inability was informal and not on oath. The assistance 
was not officious, but was asked for by the voters, and the judges knew 
or believed the voters to be in fact entitled to it. The committee held 
the law to be directory and counted the votes. 

In the opinion of the undersigned, the Illinois statute is directory only, and the 
Illinois legislature inten<led not to disfranchise the voter who innocently received 
assistance without making the stjitutory oath, by omitting those clauses found in 
other like statutes which do, or are construeil to, prohibit the counting of the ballots 
of voters so assisted. 

The committee quoted approvingly from the minority report in the 
case of O'Neill r*?. Joy in the preceding Congress and discussed the case 
of Steward r^^, Childs in the same Congress, showing that the precedent 
in that case did not apply to this and was otherwise not binding. 

In Cass and Pike counties the word '*" Independent" at the head of 
the ''Independent Republican" column was printed in letters only 
one-eighth of an inch nigh, the law requiring them to be one-fourth 
of an inch. The type in the second word of the neading ('' Republican ") 
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was of the right size. The section of the ballot law referring to the 
manner of printing the ballot, unlike the other sections, confined a 
mandatory clause. The committee, however, concluded that, from the 
general trend of its decisions on similar questions, the supreme court 
of Illinois would in a case like ttiis inquire whether any fraud was 
intended or any harm done. Since there was no such element in this 
case, they counted the ballots rather than disfranchise the voters of 
two counties for an oversight of the officials. 

The minority discussed only the two questions of the recount and 
the assisted voters, either of which, as thev pointed out, would be 
decisive. They argued that the position of the Illinois court granting 
the injunction against opening the ballots was at least defensible; that 
its effect was not to suppress but to preserve the evidence, and that the 
recounts in any case were worth less than the original counts. If the 
House desired to know the state of the ballots it should send for them 
and have them counted. 

On the question of assisted voters the minority held the law to be 
mandatory. Under the old ballot laws such provisions could be more 
liberally construed, but — 

Under the Australian ballot system secrecy is not merely permitted, it is enforced; 
it is not solely for the benefit of the voter, but for the benefit of the public as well. 
A compulsory secrecy unknown to former systems of voting is a fundamental and 
essential element of this ballot law. 

As either of these points would be decisive of the case against con- 
testee, the minority recommended resolutions recommitting the case 
to the committee, with instructions to recount or have recounted the 
ballots. The House, as will be seen, adopted this resolution, and in 
doing so appears to have agreed with the minoritv on the subject of 
the recount and with the majority on the subject of assisted- voters. 

The case was fully debated, and led to a long parliamentary contest, 
in which many subsidiary motions were voted on. The final vote to 
recommit the case, as recommended by the minority, was 137 to 13 (33 
counted present and not voting to make a quorum). 

The ballots were sent for and recounted, and contestant was found 
to have a plurality of 5 votes, most of the gain (26) being in one pre- 
cinct. The committee therefore brought m a brief report, stating 
the figures as shown by the recount and recommending the seating of 
contestant. The minority still expressed their opinion that the ques- 
tion of "assisted voters" would be decisive of the case for contestee, 
'*yet believe that the House would not adopt their opinion in that 
respect in the absence of a controlling decision by the court of final 
resort in the State of Illinois." A motion to recommit the case was 
lost by a vote of 48 to 165, and the resolution seating contestant was 
then passed by a vote of 167 to 52. Mr. Downing was then (on 
June 5, 1896) sworn in. 

[Report 1400, parts 1 and 2, first session Fifty-fourth Congress, and 
report 2247, first session Fifty-fourth Congress.] 

(7) Aldrich v8. Underwood. 

Fraud, Majority report for contestant; minority n-port for con- 
te%tet. Contestant seated. 

Majority report by Mr. Daniels; minority report by Mr. Bartlett. 
On the returns as canvassed contestee had a majority of 1,166. 
Adding some votes not canvassed he had a majority of 1,278. The 
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committee found that if all the fraud shown by the evidence were 
eliminated, and the vote corrected in accordance with the proof, con- 
teatant would have a majority of 220. Most of the issues in the case 
were questions of fact, depending on the weighing of conflicting 
testimony. 

The committee added votes to contestant in one precinct in which 
the voters had been prevented from voting by the intimidation of bois- 
terous election officers and challengers; in another in which many 
frivolous arrests were made; in one in which most of the balloti» had 
been stolen the night before election, and there was a long delay in 
procuring other ballots; in one in which the booths and ballot box 
were in different rooms, so arranged that the law was substantially 
violated and the voter had no assurance that his own ballot went into 
the box. and there were other evidences of fraud; and in several in 
which tnere was evidence that more votes were cast for contestant 
and fewer for contestee than the returns showed. In some precincts 
contestee called a large number of colored voters to testify tiiat they 
voted for him, but their answers were all alike and evidently *'' coached," 
and the committee disregarded them. 

The minority went over the evidence from these precincts in detail, 
showing the contradictions and inconclusiveness or the evidence^ but 
even giving the contestant the benefit of the doubt as to votes claimed 
by him in some precincts where the testimony was very conflicting, 
they found that contestee still had a majority of 1,038 votes. 

Ihe case was fully debated, and the resolutions proposed by the 
committee passed by votes of 119 to 98 and 116 to 107. Mr. Aldrich 
was then (on June 9, 189G) sworn in. 

[Keport 2006, parts 1 and 2, first session Fifty-fourth Congress.] 

(8) Felton vs, Maddox. 

Fraud; lrre<iularitie^. Report for cmitestee^ who retained the seat. 

Report by Mr. Daniels. 

Contestee had a returned majority of 1,562 votes. Contestant charged 
fraud and irregularities to his prejudice in three counties, and con- 
testee made countercharges in three other counties. As the committee 
found that contestant's cnarges, so far as sustained by evidence, could 
not possibly reduce the majority of contestee more than 350 votes, they 
did not enter into a discussion of the countercharges. 

In one county the registration list was verified by only one commis- 
sioner, instead of by the board; in another it wjus written instead of 
printed, and there were minor irregularities in the third; but the com- 
mittee found that none of these irregularities were fatal under the 
Georgia law. The charges of fraud in these counties were not sus- 
tained, and the individual cases of wrongful reception or rejection of 
votes were comparatively few. The committee eliminated the maximum 
number shown oy the testimony. 

The resolution confirming sitting member in his seat was passed May 
11^1896, without division. 

[Report 1743, first session Fifty -fourth Congress.] 
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(9) Denny v8, Owens. 

IrreguLarities, Report for Hitting tm^iiher^ who retrained the seat. 

Report by Mr. Turner. 

According to the returns contestee had a plurality of 101 votes. 
Contestant charged irregularities to his prejudice in two counties, and 
both parties proved many irregularities at various precincts, but the 
committee found that, alter all deductions, contestee still had a plu- 
rality of 61 votes. 

In one county 117 witnesses swore that they were legal voters and 
were refused registration, and there was other evidence indicating that 
the number refused might have been iJOO or 300, but very few of 
these appeared at the polls and offered to vote, and there was no evi- 
dence that the registration officers required more proof than the law 
required, or that the applicants for registration offered all the proof 
required. Proof was required, or permitted to be required, of all 
persons not personally known to the registration officers. 

It is just as important that the registration lists be kept free from the names of 
persons which are not entitled to be there as it is that every le^l voter shall be reg- 
istered when he makes such application. In order that registration lists be kept 
pure the officers of registration are required to take the precaution prescribed by 
these secrtions, and they can not be charged with wrongdoing if they do this, though 
it may put legal voters to inconvenience. 

In Franklin County the returns were twice canvassed. Contestant 
claimed that both proceedings were illegal, the first because conducted 
by the wrong board, and the second because conducted on the wrong 
day. It was conceded that the first canvass (made also one day too 
soon) was illegal because the members of the board, being themselves 
candidates for office, were forbidden by the law to make the canvass. 
The nearest justices of the peace, who were by law required to take 
the places of the regular canvassing board when its members were dis- 
qualified, met a few days later and correctly canvassed the returns. 

It is admitted by both parties that the first board had no authority to canvass the 
returns of the county. 

Contestant, while admitting that the second board was properly constituted, main- 
tains that as its canvass was had on a day not designated by law, it was illegal and 
void. 

We can not agree with him in this contention. We think that the proper board 
could be compelled to make this canvass by a mandate from any court of competent 
jurisdiction. If this be true, then the lK)ard may do the same thing without the 
mandate of a court. The mandate does not give the right to canvass the returns, 
but rec^uires it to be done; because, as a matter of right, it ought to be d<me. Cer- 
tainly it would be a good return to the alternative writ if the board were to say they 
hatl already done what the court was asking them to do. 

Aside from this, we are of the opinion that we would have the right to canvass 
the returns in this contest and declare the result, though there had never been a 
canvass. 

Very ^reat irregularities and some frauds were found in many of 
the precincts, but they were committed in the interest of both parties 
and the votes affected practically balanced each other. 

The committee, therefore, reported resolutions confirming contestee 
in his seat, and on May 19, 1896, the resolutions were passed by the 
House, without division. 

[Report 1877, first session Fifty -fourth Congress.] 
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(10) Hopkins vs. Kendall. 

Wrong (h^vlce on hdUot, Majority report for sitting memher; minor- 
ity report for contestant. Contestant seated. 

Majority report by Mr. Daniels; minority report by Mr. Royse. 

Contestee received a n-ajority of 253 on the face of the returns. 
Contestant claimed that, through a fraud, to which the county, clerk 
of Clark County was a party, tne emblem, ''the eagle about to fly," 
regularly used by the Republican party, was placed over another col- 
unm containing the names of certain candidates for local offices placed 
on the ticket oy petition, while the emblem of a raccoon was placed 
over the regular Kepublican ticket. There seems to have bcSen no 
question about the facts and no doubt of their fraudulent intent. The 
petition ticket was the result of a conspiracy intended to injure con- 
testant, and bribery was used to obtain signatures. The ballots were 
not distributed until the morning of the election, in order, if possible, 
to conceal the deception. Seventy-nine voters were in fact deceived, 
and voted the '"eagle" ticket, no doubt under the impression that 
they were voting the Republican ticket. 

The committee reported these facts and condemned them, but as the 
exact extent of the injury done was shown by the 79 votes cast for the 
fraudulent ticket, they cured the injury by restoring these votes to 
contestant. No other voters could have been misled by the deception, 
and there was no definite evidence that any person who intended to 
vote was deterred from voting. There was evidence, in fact, that 
contestant received within 42 votes of the full estimated Republican 
vote of the county. 

All })ut two members of the committee, therefore, joined in a report 
declaring contestee elected. 

Mr. Royse and Mr. Linney signed a report declaring contestant 
elected. They explained at length the heinous character of the fraud 
committed, and said: 

We do not think that the injuries which flow from a wrong of this kind are capable 
of anything like an accurate measurement. Such injuries are not capable of being 
weighed, and if they were we would not feel justified m using apothecary's scales for 
such purpose. From such a bold and unscrupulous transaction the presumption 
must flow that a grievous wrong has been done, resulting in serious injury to con- 
testant. 

Contestant is the innocent victim of this fraud of the clerk of Clark County. We 
do not believe it right to throw upon him the burden of making an accurate meas- 
urement of the extent of his injuries. Even if we should require him to furnish any 
evi<lence upon this subject it should only be slight, and then shift the burden of proof 
upon him who has received the benefit of this fraud. 

But ev en under the rigid rule of the committee, the minority could 
not concede that the extent of the injury was measured by the 79 votes 
actually cast for the fraudulent ticket. The district had always been a 
Democratic one, but in this election the Democratic majority had been 
cut down to 203 by contestant making large gains in every county but 
Clark. It was fair to suppose that the exception in this county was 
due to the fraudulent ticket. It was a year in which Republicans were 
making gains everywhere — everywhere but in Clark County, Ky. 
Moreover, the whole ballot in this county was void in law by reason of 
this fraudulent petition. There were only 104 signers to the petition, 
of whom 10 did not give their addresses, thus leaving less than the 
required 100 legal signatures. This fact, as well as tne fraudulent 
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device, invalidated the whole ticket, and the vote of the county should 
be thrown out. 

During the first session of Congress resolutions were twice pre- 
sented and passed giving the parties additional time to take testimony 
in re^rd to the Clark (>)unt\^ election, and the case did not come to a 
decision until near the close of the second session. The case was fully 
delmted, and the resolutions presented by the minority were 'adopted 
by a vote of 197 to 91, and on February 18, 1897, Mr. Hopkins was 
sworn in. 

[Report 2809, second session Fifty-fourth Congress, parts 1 and 2.] 

(11) Watson vs. Black. 

Fraiiduletit registration; hribery and repeating. Report foi' con- 
te^tee^ who retavned the seat. 

Report by Mr. Bartlett. 

Contestee had a majority of 1,556 votes on the face of the returns. 
Contestant made charges against the fairness of the registmtion in 
every county in the district, and charged fraud, bribery, and repeat- 
ing in Richmond County and the city of Augusta. The contest was 
finally narrowed to Richmond County and Augusta, all of the votes of 
which must be thrown out in order to sustain contestant's claim. He 
alleged that the registration list had been padded in this county with 
the names of 2,000 illegal voters, in pursuance of a conspiracy to 
overcome in this county by fraud any majority he might get in the 
rest of the district, and that the registrar refused to purge tne list of 
these illegal names, though f urnisned a list of them. The vote of 
Augusta was also challenged because more than one ballot box was 
used in each ward, and charges of bribery and repeating were also 
made. In regard to the two or more ballot boxes in the Augusta 
wards, the committee simply referred to the case in the preceding 
Congress between the same parties in which the same charge was 
made, and quoted from the report in that case, A careful review of 
the evidence in regard to registration showed that the charges were 
not sustained. The law was strictly complied with and there was the 
utmost fairness. Contestant's party was represented on the board. 
There was some evidence indicating that a few repeaters voted in 
Augusta, and a few negroes were given 10 cents apiece for car fare or 
lunch. But ''if there were deducted from contestee's vote in the 
county of Richmond every vote that has in any way been shown to be 
ille^i, and believed by the witnesses to have been cast for him, his 
majority still would be large and not overcome." 

The committee therefore recommended resolutions declaring con- 
testee elected, which, on March 2, 1897, were adopted b}'^ the House 
without division. 

[Report 2892, second session Fifty -fourth Congress.] 

(12) Chesebrough vs. McClellan. 

Contest withd/rawn. Contestee confirmed in seat. 

Report by Mr. Johnson. 

Contestant served notice of contest, alleging illegal votes, and also 
charging that during the campaign contestee had instigated the pro- 

H. Doc. 510- — 33 
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mulgation of a circular by the Metropolitan Association of Cycling 
Clubs, charging contestant with having signed a petition against the 
bill granting bicycles equal rights with other vehicles on theliig"hways 
and in the parks. Contestee denied having instigated any such cir- 
cular, but asserted that the statements attributed to it were true. 
Contestant then offered, in writing, to withdraw from the contest if 
contested could show or prove the existence of any such petition signed 
by contestant. Contestee exhibited the (petition, signed by contestant 
eight years before, whereupon contestant formally withdrew from the 
contest. The committee reported these facts and recommended reso- 
lutions confirming contestee in his seat. The resolutions were passed 
by the House, without division, on January 15, 1896. 
[Report 48, first session Fifty-fourth Congress.] 

(13) Campbell w. Miner. 

Bribery; wrong name on oMclal ballot; supjrremion of te^tlm^my; 
petition to riopeii ease. Petition denied and report made for confe^st<e^ 
who retained tlw neat. 

Report by Mr. Johnson. 

Contestee was elected on the face of the returns by a majority of 
954. Contestant served notice of contest, charging bribery and intimi- 
dation and alleging that contestee had failed to file the statement of 
election expenses required l)y the laws of New York. Contestant took 
some testimony; contestee took none, and no briefs were filed. The 
committee examined the testimony and found some evidence indicating 
that there was bribery at one precinct, but not suflicient definitely to 
establish the fact or to show to what extent it might have affected the 
result. They therefore reported that contestant had '^wholl}'^ failed 
to establish any of the grounds of contest which were set out in his 
notice in the case." 

Contestant made application to the committee, under oath, for leave 
to reopen the case, to take further testimony on the grounds in the 
notice, and on the further allegation that he had been deprived of 
many votes by the arbitrary action of the police commissionei-s in 
placing the name of one Simpson on the official ballot as the regular 
Kepublican nominee, thus compelling contestant, who claimed to have 
received the regular Republican nomination, to run as an independent 
candidate. Simpson received 5,214 votes, all of which contestant 
claimed would have been cast for himself if his name had been prop- 
erly placed on the ballot. He alleged that he had been prevented from 
proving these facts, while taking his testimony, by reason of his arrest 
for contempt of court, based on certain statements in his own testi- 
mony in this case. This arrest, he claimed, had intimidated his wit- 
nesses. The committee said: 

Your committee show to the House that these facts which the contestant asked 
leave to prove were not stated and set forth as a ground of contest in his notice in 
the case. They also show that the testimony in the record utterly fails to disclose 
the truth of contestant's statement that he lost any time by the conduct of contestee's 
attorneys; but does clearly show that, without any just excuse or reason therefor, he 
permitted all but five days of the forty days' time allowed him by law in which to 
take his testimony in the case to expire before he took any evidence whatever; that 
he was not arrested for contempt until after the time for taking his tej^timony had 
expired, and was not held in custody upon said charge except for a few momenta, 
an<l that his witnesses were in no wise intimidated from testifying; all as is shown 
by his own evidence now on file in the case. 
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The committee, waiving the question as to whether the facts which contestant 
a«ke<l permission to prove would, if proven, constitute a valid gn)und of contest, 
declare thatr the testimony already taken by him shows that it is very doubtful 
whether he would be able to establish such facts even if the case were opened up for 
his Ixinetit. Actuated in the matter by the considerations which have been sul)- 
mitted, the committee overrulwl the said motion of the contestant, and declined to 
I)erniit him to take additional testimonv. 

The committee also report that on the final hearmg of the case before them the 
contestant urged that the election law of New York under which said election was 
held was unconstitutional and void, for the reason that the provision retiuiring the 
candidate for Representative in Congress to be nominatt^l for the office by a i)arty 
convention, or petitioned for by a certain per cent of the voters before his name can 
be t)lace<l upon the ticket to be voted for, constitutes an abridpnent of the privileges 
and imniunitias of citizens of the United States, and is a denial by the State to per- 
sons within its jurisdiction of the equal protection of the laws, as guaranteed in section 
1 of Article XIV of the Fe<leral Constitution. For this reason he insisted that the 
election was a nullity, and that the seat in controversy in this contest should be 
declare<l vacant. 

This provision of the New York election law, whose imconstitutionality is urged, 
is a con.spicuous feature of what is known as the Australian ballot system, which sys- 
tem has been in force in a number of States of the Union for a considerable i)eriod 
of time, and the constitutionality of this feature has never, to the knowledge of your 
committee, been questioned in the courts. It is to them incredible that it should 
have gone so long without having been challenged if it is in contravention of the 
Constitution. If it is really open to this objection a large per cent of the meml)er8 
now holding seats in this body are not entitled to retain the same. The committee 
themselves entertain no doubt of the constitutionality of the provision, but do not 
deem i t advisable to prolong this report by giving the arguments in support of their 
views. 

Resolutions confirming contestee in his seat were recommended, and 
were passed by the House on January 22, 1896, without division. 
[Report 106, first session Fifty-fourth Congress.] 

(14) Van Horn m. Taksney. 

Fraud; application to take additional testimmiy. Majority rtport 
for contestant; ininority report to reopen case. Contests int neuttd. 

Majority report by Mr. Johnson; second report by Mr. Tayler; 
minority report by Mr. Maguire. 

It was agreed by all the parties in this ciise, including contestee, 
and unanimously reported by the committee, that the existence of a 
large amount of fi^aud in four precincts was conclusively established, 
and that there was not enough evidence in the record to purge these 
polls of the fraud. If the polls were rejected, contestant would be 
elected. The majority reported in favor of seating him; the minority 
reported in favor of reopening the case for taking additional testimony 
to purge the polls of the fraud, so that the honest votes might be 
counted, and presented figures to show that there was a probability 
that contestee would be found still to have a majority of the honest 
votes. The fraud had been committed in the interest of certain ciindi- 
(iates for local offices, and its relation to the Congressional election 
seems to have been only incidental. 

The fraud was the result of a conspiracy put in motion before the 
election. Gangs of colored men, working on the streets of Kansas 
City, were taken to the registration office repeatedly and registered 
over and over again. The officers of election appointed to represent 
the Republican party were not chosen from the list presented by the 
cxjmmittee of that party; they were mainly unknown or disreputable 
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l)ei-sons, often having only a technical residence acquired for the par- 

I)ose in the precincts where they acted; they were not prpnounced 
iepublicans, and were in some cases Democrats. The Kepublioan 
challengc^rs and witnesses were excluded from the polls in violation of 
the plain provisions of the law and the direct manoate of the court. 

In the lour precincts discussed in the reports, the fraud was beyond 
question, and a large numl>er of those who perpetrated it had already 
l>een imprisoned or were then under indictment for their connection 
with it. In eai'h of three precincts the first 200 names on the poll 
lists were all given as colored persons, and were returaed as having 
voted in alphal)etical order. Persons whose names closely followed 
these 200 testified that they voted earl}' in the morning and were among 
the first to vote. There was also testimony that many other fraudu- 
lent names were added to the poll books during the day, and fraudulent 
ballots placed in the boxes to correspond witn them. The vote at all 
these precincts was returned as being impossibly large, while the tes- 
timony showed that the actual vote was small or moderate. Persons 
who t(\stitied that tliey did not vote were returned as voting, and many 
of those (besides the alphalxitical 200) returned as voting were shown 
to be unknown persons, registered from vacant lots, uninhabited houses, 
or other impossible places. In the one precinct in which the voting 
was not alphabetical there was direct evidence that the judges of elec- 
tion took out during the dav a very large number of straight Repub- 
lican tickets and substituted Democratic tickets, prepared and marked 
by themselves, for them. 

The conunittee found all four of these returns (precinct No. 52, Ninth 
Ward, and precincts Nos. 5, 0, and 7, Second Ward, Kansas City) so 
tainted with fraud that the returns were worthy of no credence, and 
as there was no way under the evidence of eliminating the fraud the 
whole returns were rejected. The f mud was committedin the interest 
of contestee's party, andcontestee had an aggregate plurality of 1,120 
in these precincts.* Rejecting them, contestant had a plurality of 376 
votes in the district. 

Contestee applied for a reopening of the case, alleging upon informa- 
tion that an agreement could be shown to have oeen entered into 
between certain managers of the campaign for contestant and the per- 
petrators of these frauds, by reason of which certain of the fraudulent 
votes were to be counted for contestant in consideration of the exemp- 
tion of the election oflicers from attack in a newspaper edited by him. 
He also alleged that he could show that 100 of the 200 ^^alphabetical" 
ballots in one precinct had been '\scratched" and counted for Mr. 
Van Horn. 

The conunittee refused to reopen the case. The affidavit of con- 
testee was very indefinite. It did not state the names of his infonn- 
ants, or thtur sourct^s of information, or the parties to the alleged 
agreement. 

To open up the cs\sq for testiniony upon statements so indefinite and insufficient as 
these wouhl certainly ])e bad i)raetiee and would be setting a dangerous precedent 
riidoubtedly a stron'^er showing; should be nmde by the sitting member, whose term 
is alrea<ly half expired, iw to the probability of his being able to establish the alleged 
agreement in onlvv to obtain the delay in the determination of the contest which the 
^'Kantin^; of his prayer would involve. 

The application to show the state of the ballots the committee 
reojirde(l as made '' at a very late day.'' Even if there was no provi- 
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sion of the law of Missouri whereby the Imllots could be recounted in 
a Congressional contest, the Federal statute provided such a way. 

Th6 Constitution of the United States, however, provider that eat'h House shall l)e 
the judge of the elections, returns, and qualifications of its own members, and to 
enable the House of Representatives the more readily to exercise this prerogative, 
Congress passed a statute, prescribing the methtxls to be ol)served in contests for a 
seat therein, under which statute this contest was l)eing conducted. The (\)nHtitu- 
tion and this statute, enacted pursuant thereto, are, by the very provisions of the 
Constitution, the supreme law of the land, and the judges in every State lx)und 
thereby, anything m the constitution or the laws of the State to the contrary 
notwithstanding. 

The committee believed that on his application any competent court could and 
would have accorded Mr. Tarsney an inspection of these ballots if they were proper 
evidence to be considered in the case. 

The 100 ballots in question, moreover, were too few to affect the 
result, and were, in any case, impeached as evidence by having passed 
through tainted hands and being now in the custody of the verv official 
who peipetrated the original registration fraud, as well as by some 
positive evidence that they had actually been tampered with. 

The ballots, like the returns, are tainted. They have i)assed through the hands 
of fraudulent and corrupt officers of election, and thus their credibility and integrity 
is destroyed. 

This principle is one laid down in all the text-books on the subject, and has found 
frequent recognition in the determination of contested election cases by the House, 
some of which authorities have been heretofore cited in this report. Being founded 
in reason and experience, this principle ought not to l>e disregarded in this instance. 

The committee therefore recommended resolutions declaring con- 
testant elected. 

Mr. Tayler presented a report agreeing to the conclusions of the 
committee on the evidence in the record, but protesting that the 
application to reopen the case ought to have been granted. 

He could ''find no testimony m the ciise which indicates that the 
ballots now in the custody of tne proper officials are not the identical 
ballots which were fraudulently created. But, having been fraudu- 
lently placed in the ballot boxes, they were honestly counted." 

We can thus, with reasonable definiteness, appraise the fraud and be relieved from 
the necessity of invoking the dangerous and mischievous doctrine that a poll, tainted 
with fraud and not purged, must be entirely disregarded. This drastic method is 
never to be resorted to except in case of absolute and unavoidable necessity. The 
disfranchisement of honest voters thereby wrought is too grave a wrong to be per- 
mitted if, by any possibility, it can be averted. * * * 

I am therefore convinced that, under these circumstances, it was the duty of the 
committee to take the testimony of the ballots and thereby, if the contestant was 
honestly elected, to say so with certainty. His title would no longer rest upon con- 
jecture and inference, and the committee and the House would l)e forever relieved 
from the imputation of having acted in a partisan spirit. 

The doctrine of throwing out eptire returns by reason of fraud, while tolerable in 
theory and sometimes essential in practice, is, nevertheless, most vicious and unhappy 
in its application. 

I doubt if a single instance will be found in a legislative contested election case 
where a proposition to strike out an entire return, if of the substance of the case, was 
decided on any other than party lines. 

A principle thus fostered and thus abused is not a principle to be invokeil, except 
where the exigencies of the case absolutely demand it. 

The minority advocated granting the application of contestee to take 
further testimony. The fraud was conceded, and contestee\s returned 
plurality in the precincts where it occurred was larger than his total 
plurality in the district. ''The question, therefore, whether these 
precincts shall be purged or rejected from considemtion is the vital 
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question in the case." There was no evidence that the ballots had 
been tampered with since the count, and the whole nature of the fraud 
was such as to make it improbable that they would be altered, as such 
alteration could only make them cease to agree with the returns. It 
would now be possible to separate the fraudulent from the legal vote, 
and count the latter. Mr. Tarsney could not have procured this evi- 
dence before, because he could not secure access to the ballots under 
the laws of Missouri. 

In the report of the majority of the committee it is correctly stated that the Con- 
stitution of the United States is the supreme law of the land, and that the provision 
therein that each House of Congress shall be the sole judge of the qualification and 
election of ite own members is binding upon the States, and that no State law can 
prevent Congress from resorting to any means necessary to the exercise of its consti- 
tutional right to judge of the qualification and election of its own members; but we 
do not agree with the majority that any court in the land has power, in aid of that 
Congressional prerogative, to compel officers of a State, county, or municipality, con- 
trary to a State law, to exhibit ballots cast at an election held under the laws of such 
State for local oflSc^^rs and for Representatives in Congress to any officer or commiH- 
sioner other than a duly authonzed representative of either of the Houses of Con- 
gress, and we do not believe that Mr. Tarsney was guilty of any laches in failing to 
appeal to the courts for the purpose of having the legal custoitian of the ballots in 
question dt^liver them, or exhibit them, to any notary public, or commissioner, or 
other officer taking testimony in the contested-election case of Van Horn again^^ 
Tarsney, l)ecauHe su<!h application would have been idle and futile. 

Unless it should be shown by the evidence that at least 550 of the 
fmudulent ballots in the contested precincts were cast for contestei\ 
his majority would not be overcome. 

We think the showing made in support of his application is sufficient to justify this 
House in l)elieving that there is a reasonable prolmbility that he may be able to'show 
that less than 550 of the fraudulent votes cast m those precincts should be taken from 
him. This reasonable probability is sufficient to warrant the House in granting the 
application, if, indeed, the circumstances do not make that course the imperative 
duty of the House in .seeking the ends of justice. 

The minority therefore recommended resolutions recommitting' the 
case for the taking of additional testimony. 

The case was fiuly delated in the House, and the resolutions pre- 
sented by the minority were lost b}^ a vote of 110 to 163. The resolu- 
tions presented by the committee were then passed, without division, 
and, on February 27, 189(), Mr. Van Horn was sworn in. 

[Reix)rt 355, parts 1, 2, and 3, first session Fifty-fourth Congress.] 

(15) Coleman vs. Buck. 

Fraud^ violence., and Intlmidatiim . Mepm'tfor contestee.^ v)ho rein t mil 
ths mat. 

Report by Mr. Miller. 

Contestee was elected on the face of the returns bv a majority of 
7,653. Contestant made many charges against the fairness of the 
election, summarized l)y the committee as follows: 

That the Democratic officials ha<i violated the election law in the appointment of 
election officers, registrars, and other persons; that many legal voters, who would 
have voted iov contestant, were prevented from registering by acts of violence eom- 
mitted by Demot^rats; that hunclreds of Republicans who were entitled to vote and 
who would have voted for contestant, were prevented from so doing by intimida- 
tion and other unlawful means used by Democrats in the interest of the contestee; 
that by means of murder, arson, false registration, the issuance of thousands of 
fraudulent registration certificates, ballot-box stuffing, forged returns, and destruc- 
tion of ballots votetl by Republicans for contestant, the Democrats, in the interest of 
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contestee, inaugurated and maintained before and at the time of said election sucli a 
reign of terror, and committed such acta of lawlessness, with the knowle<lge and 
consent of the authorities, that no It^l or fair election could be or was held in said 
di^^trict. 

The committee found a large part of these charges sustained by evi- 
dence, but could not find that enough votes were shown to be affected 
to overcome the large returned majority of contestee. They threw 
out the vote of JeflFerson Parish and of the First, Second, and Fifth 
wards of St. Charles Parish. In New Orleans much fraud and violence 
was proved, but not enough to justify throwing out all the votes, nor 
to show that the number of votes affected was suflSicient to change the 
result of the election. The committee therefore recommended reso- 
lutions declaring contestee .elected, which, on March 12, 1896, were 
passed by the House without division. 

[Report 758, first session Fifty-fourth Congre^ss.] 

(16) Booze r.^. Rusk. 

Recount; rejected votes; Ulegal votes ^ fraud. liejyort for amtestee^ 
who retained the Heat, 

Report by Mr. Prince. 

The returned majority of contestee was 518. A recount of the bal- 
lots was made, on which contestant gained 181 votes. Forty legal 
voters who would have voted for him were refused the right to vote 
on the ground that other persons had already voted on their names. 
One hundred and sixty -one illegal and fraudulent votes were cast for 
contestee. The committee deducted these 332 votes from the returned 
majority of contestee, but they were less than the whole majority. 
Contestant also asked that several precincts be thrown out entirely for 
fmud and fatal irregularities, but the committee found the charges 
against these precincts disproved by the evidence. They therefore 
reported resolutions declaring contestee elected, which, on March 18, 
18t>6, were passed by the House without division. 

(Report 849, first session Fifty -fourth Congress.) 

(17) Benoit vs, Boatnek. 

FIRST CASE. 

I* rand ^ vioh'nce,, and inthnt datum, Majm'ity report to declare seat 
vacant; minority repirrt f<yr amtestee. Seat declared vacant. 

Majority report by Mr. Tayler; minority report by Mr. Bailey. 

On the face of the returns contestee had a majority of 9,526 votes. 
Contestant charged that this majority was obtained by widespread 
fraud, violence, and intimidation in ten of the fifteen parishes of the 
district. The committee found this charge sustained and held that no 
valid election had taken place. The minority found that in six of the 
ten parishes in dispute there was not evidence enough to justify throw- 
ing out an}' polls, and that in two of the others there were only 9 
polls to be rejected, leaving onl}' two parishes to be rejected entire. 
This would still leave contestee a majority of 5,188. If all the polls 
against which contestant brought any evidence were excluded, con- 
testee would still have 327 majority. The minority therefore held 
that the election was valid and that contestee m as elected. 



Digitized by VjOOQIC 



520 DIGEST OF CONTESTED ELECTION CASES. 

The committee discussed the evidence and quoted some of it in 
regard to each of the contested parishes, showing that there was a gen- 
eral sentiment among the white minority in the "black parishes" in 
favor of controlling the elections without reference to the will of the 
negro majority; that the registration lists were fraudulently pwiddexl; 
that the vote returned, in many cases, was far in excess of the actual 
vote, and in some cases of the entire registered vote; that there was a 
great deal of coercion and quiet intimicmtion of ne^ro voters and some 
violence, though less of this than formerly, the violence of the past 
having now made mere threats quite sufficient in most cases; that the 
returns were quite generally not signed or not sworn to, the election 
officers who had considered themselves justified in committing" fraud 
often hesitating to swear to it; that the poll books and tally sheets had 
nearly all disappeared, and no one could be found who knew anything 
about them; tnat the officers of election, so far as possible, avoided 
testifying, going even to the extent of disobeying subpoenas or refus- 
ing to answer questions, on the ground that it might incriminate them, 
or by resorting to technical subterfuges under the advice of counsel. 

The committee did not discuss the testimony by polls, but concluded 
on the whole case that the election was void. 

The minority went over the testimony by pai-ishes and polls. In a 
large number of cases the evidence was found to be insufficient to sus- 
tain the charges. Some polls were thrown out because the returns and 
tally sheets were not sworn to or signed, and some for proved intimi- 
dation or fraud. One whole parish was rejected because the i-e turned 
vote was shown to exceed the registered vote and another because no 
part of any of the returns was sworn to. After making all these 
deductions, contestee still had a majority, as above stated, and the 
minority recommended resolutions declaring him elected. 

The case was very briefly debated in the House, the statement being 
made that the day of the debate was the last day on which the governor 
of Louisiana could proclaim a new election on the same day as the 
general election, and if a new election was to be ordered it was desired 
to hold it on that day. The resolutions recommended by the minority 
were lost by a vote of 59 to 132. The resolution recommended by the 
majority was then passed without division, and on March 20, i896, 
the seat was declared vacant. A new election was ordered, which gave 
rise the next session to another contest (q. v.) between the same 
parties. 

[Report 867, first session Fifty-fourth Congress.] 

(18) Thompson vs. Shaw. 

Cme not inmle out Repirrt for contestee^ who retained the seat. 

Report by Mr. Weller. 

On the returns as canvassed contestee had a majority of 994. It 
was conceded that certain returns rejected by the county commission- 
ers ought to have been canvassed. Counting these, contestee still had 
a plurality of 877 votes. Charges were maae in regard to the elec- 
tion at various m-ecincts, but the nature of the charges was not stated 
in the report. The case turned on Cross Creek precinct. If this were 
rejected, contestant would have a majority of not over 524 votes; if it 
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were counted, contestee would have a majority of at least 581. In 
regard to this precinct the committee said: 

Contestant contends that the whole vote cast at this precinct should be rejecttnl 
for frauds committed and unlawful acts done by the partisans of contestee. 

While the committee believe that there were irregularities in the conduct of said 
election, and that perhaps there were illegal votes cast and counted for contestee, 
yet they do not feel warranted upon the facts proved in disregarding the whole of 
the votes cast at said precinct at said election. 

The committee therefore reconmiended resolutions declaring con- 
tee elected. The House, on May 6, 1896, passed the resolutions with- 
out division. 

[Report 1635, first session Fifty-fourth Congress.] 

(19) Cheatham vs, Woodard. 

Case not made out. Report fat* emite^tee^ wlio retained the seat. 

Report by Mr. Prince. 

According to the returns, Woodard, the Democratic candidate, 
received 14,721 votes; Cheatham, Republican, 9,413 votes, and Free- 
man, Populist, 5,314 votes. Cheatham contested, alleging that the 
colored voters were in the majority in the district and that the colored 
vote was solid for him. Neitner of these charges, the committee held, 
was sustained by the evidence. A very bitter factional fight in the 
Republican paity had deprived contestant of much of his party vote. 
it was fui-ther alleged by contestant that the election was not conducted 
fairly, and that the poll holders were ignorant and corrupt and 
defrauded him. ''This allegation," the committee said, "is not main- 
tained, except in a few instances where the poll holdei*s were shown 
to be ignorant." 

The resolutions recommended by the committee declaring contestee 
elected were passed by the House May 14, 1896, without division. 

[Report 1809, first session Fifty-fourth Congress.] 

(20) Mitchell vs, Walsh. 

Bribery, Majority repoi't fin* cmxtestant^ minority report for coii- 
testee. Contestant seated. 

According to the returns contestee had a majority of 367 in the 
district. Outside of the second assembly district contestant had a 
majority of 1,328, but in this district (the Bowery lodging-house dis- 
trict of New York City) contestee had a majority of 1,695. Contestant 
charged, and the conamittee found, that in this district there was a 
conspirac}^ on the part of the Tammany leaders to carry the election 
by fraud and bribery, and that the conspiracy was carried out. Con- 
testee was the Tammany candidate. His name was not on the regular 
Democratic ticket, but was on the Tammany ticket and on Tammany 
'* pasters," which were used in large numbers. 

The committee quoted from the testimony in regard to the methods 
of bribery used. The Tammany captain in each district was said to 
have had a place near the voting booth, ostensibly ''to prepare bal- 
lots." He gave out "Tammany pasters." Clerks and proprietors of 
lod^ng-houses assisted in the "work." The price of votes (paid after 
votmgj was from %1 to $2. 
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After quoting the testimony of witnesses in regard to these frauds, 
the committee said: 

Contefitee attempted to discredit the testimony of the above witnesses bv sho'wiji^ 
that they had been entertained by contestant and his attorneys, and for this reason 
are unworthy of belief. 

Thej; were not impeache<i in any instance, and we believe that, taking into <-on- 
sideration the surrounding circumstances, they are entitled to credence. 

Fraud can rarely, if ever, l)e proved by direct evidence, and the rule is that when- 
ever a sufficient number of circumstances which point to its existence are clearly 
established a prima facie case of its existence is made, and if this case is not met 
with explanation or contradictions it becomes conclusive. 

In this case contestee did not introduce any of the persons a<*fused 
of fraud to explain his actions. 

Ccmtestee insists that he should only lose those votes where individual instances of 
bril)ery are shown. We can not atvept this theory of the law when the e\ndence 
shows the existence of a conspiracy to corrupt voters by bribery. 

Either ail the votes, or all the votes for contestee, in the polls wheix* 
bribery in his interest was shown should be rejected. The committee 
did not decide which of these two courses was coiTCct. In one case 
contestant would have a majority of 362, in the other of 76, and the - 
committee therefore recommended resolutions declaring him elected. 

Contestee objected to all the testimony taken in New York County 
before William A. Hoar, one of the notaries in the case. Hoar ha<l 
been a resident of Kings County and a notary public for that county, 
with the right to officiate in New York County on filing his certificate 
in that county (which he had done). Before taking the testimony' 
in this case he had become a resident of New York County, which, 
under the law, probabl}^ vacated his office. No objection to his com- 
petency had been entered during the taking of the testimony in chief, 
but such an objection had been entered during the taking of rebuttal 
testimony. The committee said: 

We are of opinion that the teatimonv taken before William A. Hoar oujfht to \ye 
considere<l by the committee and the House, for the reasons following: 

1. BecaustMt is too late for the contested to \ye permitted to object on this ground. 
He knew, or, what is the same in legal effect, he was charge<l with knowledge of the 
fact, as to whether Hoar wa.s a notary authorized to administer oaths. He knew that 
the notary was described in the notice as residing in the Eighth Congressional dis- 
trict, and in his signatures U) the transcript of testimony as notary of Kings Coimty, 
with certificiite filed in New York County. To say the least, he was put upon inquirj'. 

The contestiH? is in the same ixisition as if he and the contestant had agreetl that 
the testimony might })e taken r)efore a i)erson who was not, by anv law, authorized 
tf> administer oaths. It is true that such an agreement might not l)e recognizeti by 
the House of Representative's. It might abrogate that, as it might any other agree- 
ment l>etween parties. But it doe^ not lie in the mouth of either party who has, 
either in fact or constructively, so agreed to object to the validity of testimony so 
taken. 

2. But we are constrained to put our conclusion on still broader grounds. The 
House of Representatives, with its broad and, indeed, limitless powers respecting the 
w'ttlement of contestiMl-election ca-*«es, is only desirous of arriving at the truth. 
While it will not depart from wise and well-settled rules of law, it will not hetlge 
itself about with technical rules which do manifest wrong. 

In this case it is apparent that the parties to the contest, their attornevs, and every 
witness who was summoned, sup|)osed that Hoar was a notary public, with full 
power to administer oaths, and that a prosecution for i)erjury could as certainlv \ie 
bastKl uynm a falj^e statement iK^fore him as uiM)n a false statement made on oath in 
a court of justice. We have therefore considereil the evidence. 



Digitized by VjOOQIC 



FIBTY-KOUBTH CONGRK88. 523 

The minority were of the opinion that all the testimony taken before 
Hoar should be excluded. 

We can not assent to the proposition that, under any circumstances, unsworn 
statements of persons called as witnesses can be substituted for evidence taken under 
oath dul V administered as required by laws governing contested elections. Such a 
course of procedure, whether agreed to by the parties or not, would redut^e the tak 
ing of testimony in contested election cases to a farce unworthy of a moment's con- 
sideration in the determination of an election contest. * * * 

We think the acceptance and consideration of testimony so taken without the 
sanction of an oath would be an exceedingly dangerous precedent in contested elec- 
tion cases. The temptation to perjury, exa^eration, and evasion for partisan pur- 
poses, or through more unworthy motives, is already great enough in such cases 
without adding the encouragement of the assurance that Congress will accent and 
consider testimony taken by persons not authorized to administer oaths, in the giv- 
ing of which the witnesses are assured of their absolute immunity from punishment 
for perjury. If the contestant and his witnesses, knowing, as 8tate(i, that Mr. Hoar 
was a notary public for Kings County, and that he had changed his residence from 
Kings County to New York County, were ignorant of the legal effect of those facts, 
it may be a hardship ujx)n him to exclude from consideration the testimony taken 
on his l)ehalf before Mr. Hoar, but it is a misfortune for which he alone is responsi- 
ble, and it is a misfortune for which no relief can be given, at this time, without 
causing a public injury infinitely greater than the private injury which might 
thereby l)e avoided. 

C<mtestant had a remedy for his mistake in taking the testimony in question liefore 
an unauthorized person to which he might have resorted after discovering Mr. Hoar's 
incapacity. 

He might have applied to the House or to this committee for leave to retake the 
testimony before an authorized person, and such a request, if made in reasonable time 
and in apparent good faith, would certainly have been granted. 

However, since much of the report of the majority was based on 
this testimon}^ the minority discussed it with the rest, calling atten- 
tion, however, in each case, to the fact of its inadmissibility. 

On the i.ssue of fact the minority said: 

It is not claimed that the evidence shows a sufficient number of votes procured to 
be cast for contestee by bribery to overcome his majority as shown by the returns, 
and to show that a majority of the lawful votes cast were really cast for contestant; 
but it is claimed that, as a legal result of proof that there was in those districts a gen- 
eral conspiracy to bribe voters in the interest of the contestee and other nominees on 
the Democratic ticket, and that, pursuant to that conspiracy, some voters were bril)ed 
to vote for contestee, and did so cast their Imllots as a result of such bribery, the entire 
vote of each of the precincts in which such bribery is shown to have existed at all 
should l^ thrown out and eliminated from the count. The result of this rule applied 
by the majority of the committee to the alleged facts would give to contestant a plu- 
rality of 76 votes in the entire Congressional district. We deny the suflSciency of the 
evidence to support any of these findings. 

The minority discussed the testimony in detail, showing its indefinite 
and unsatisfactory nature, as well as the evident low chamcter of most 
of the witnesses, and the suspicious action of contestant's attorney in 
sending manv of these witnesses to be kept at his expense in Harlem, 
N. Y., and Jfew London, Conn., and in supplying them with liquor in 
his office. 

If a tithe of the money that seems to have been expended in herding and boarding 
and lodging and clothing and intoxicating these witnesses had been expended in i>ro- 
curing the services of reputable persons to watch the election and the count on elec- 
tion day in those districts, as seems to have been done by the Good (lovemment 
Club in some of the districts, reliable testimony from credible witnesses might have 
been produceil to establish the truth respecting the matters in issue. It is contestant's 
misfortune that he has not l)een able to produce testimony worthy of credit, just as 
it would be his misfortune if no witnesses at all could have been procured by him to 
testify to what he believes to have been the facts. 
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In one election district the minority found enough evidence to estab- 
lish a prima facie nhowing of bribery committed by three named per- 
sons in the interest of the Democratic ticket, of which contestc^e may 
have reaped the advantage. At least one of these persons should have 
been called as a witness to rebut the presumption of fraud, but even if 
this poll were rejected contestee would still have a majority. In the 
other polls the minority found no testimony' to support the conclusions 
of the committee. 

In the House, after debate, the substitute resolutions proposed by 
the minority were lost, without division, and the resolutions propeeed 
by the committee were paased by a vote of 162 to 39. Mr. Mitchell 
was then, on June 2, 1896, sworn in. 

[Report 1849, parts 1 and 2, first session Fif t^^-fourth Congress.] 

(21) Martin vs, Lockhart.' 

Frmtdf' wrongful reQection of votes; hallots in wrong hox^s, J^faj<rrlty 
lu'jxyrtfor contestant; minority report for contest ee. Contestant seatM. 

Majority report by Mr. Strode; minority report by Mr. Bailey. 
On the face of the returns contestee had a majority of 444 votes. 
Contestant made charges summarized by the committee as follows: 

That the contestant, Charles H. Martin, was unlawfully deprived of a lai^gre num- 
ber of votes to which he was entitled; that these votes were fraudulently rejected 
upon the pretense of irregularities in the registration; that the voters were not i/i 
fault with regard to such irregularities, but that they were committed by the election 
officers; that the votes of a large number of voters who would havev'ote<i forcon- 
teKtant were rejected by the poll holders on frivolous challenges; that the poll hoM- 
ers in many voting precincts purposely placed votes cast for contestant in tiie wrong 
boxe^ and afterwards rejected them because they were depasited in the wrong Iwxes!; 
that poll holders in many voting precincts refused to put the ballots of voters in the 
ballot boxes, and that many voters who could not read and who cast their votes for 
contestant were compelled to deposit their own ballots and by mistake deposited 
them in the wrong boxes, and that they were rejected by the poll holders, when 
counting the vote, because they were found in tlie wrong boxes; that ballots for 
contestant were rejected because they were not printed, the regularly printed ticket? 
of contestant having l)een stolen; that boxes were not used in some'of the precincts 
as repositories for the ballots, as the law required; that the ballot boxes in some of 
the precincts were not labeled with roman letters, as the law required; that poll 
holders in some of the prei'incts purposely changed the positions of ballot boxes f« 
as to disarrange them in their order, in order to entrap unlettered Republicans and 
Populists who desired to vote for contestant into puttmg their tickets in the wrong 
boxes; that at one voting place the election officers refused to count the l)allotsor 
make any returns of the election, where the contestant claims to have received a 
large majority of the votes c^st; that many who were unlawful electors cast their 
ballots and they were counted for contestee. 

In one precinct 70 voters, who testified that they tendered Ijallots 
for contestant, were rejected because of alleged irregularities in their 
registration entries. The irregularity in many of the cases was the 
absence of any entry on the registration book under the heading 
''Township or county from whence removed," though the other entries 
in regard to some of them showed that they were born in the township 
where they were registered and they had lived there all their lives. 
Others were rejected for other immaterial irregularities in the entries 
for which the registering officers were responsible. The committee 

* The title of this case was printed by mistake at the head of the majority report 
as "Jamea A. Lockhart vs. Cnarles H.* Martin," the names of contestant and con- 
testee being transposed. 
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counted all of these 70 votes. The minority said: ''While there may 
be ground of dispute as to all of these, there certainly should be none 
as to 8 of them, who, under the registration laws of the State, wore 
clearly not entitled to vote," 1 of them not being registered, and 
the irregularities in the other 7 cases being such as tne supreme oouil 
had declared fatal. 

In another precinct very many votes were rejected for similar 
irregularities, placed in the re^stration book by the deliberate policy 
of the registering officers to write down the answers given by ignorant 
applicants just as they gave them, though the facts stated were suffi- 
cient to enable the cler£s, of their own knowledge, to make the entries 
in correct form. There was also intimidation at this precinct, and 
some of the other frauds described in the other precincts, affecting an 
unascertainable number of votes. The committee threw out the pre- 
cinct. The minority counted it, except a few votes, claiming that the 
irregularities were the fault of the voters and that the intimidation 
consisted of groundless rumors. 

There were 6 ballot boxes at each of the polls, and each voter was 
required to vote (> tickets. The boxes were reauired to be labeled in 
plain roman letters, and the vote was requirea to *'be put into the 
proper box or boxes by said voter, or by the judges at the request of the 
voter." A great many ''Fusionist" (Republican and Populist) votes, 
but no Democratic ones, were found in tne wrong boxes. The Repub- 
lican or Populist poll holders, where any were appointed, were put in 
charge of tne "constable\s box" (there being only one candidate for 
constable), and the other election officers in charge of the other boxes 
refused to deposit ballots for voters or were alleged to have deposited 
them in the wrong boxes. The committee counted the votes, where 
there was proof of them, or threw out the whole poll where the f i-aud 
was such as to vitiate the returns and the true vote was not othei^wise 
ascertainable. The minority' held that votes found in wrong boxes 
should not be counted, arguing that otherwise it would be possible for 
a voter to cast 6 votes for one candidate for one office by placing a 
vote for him in each box, and asserting that this waj9, in fact, done in 
one precinct. 

In one precinct all the printed tickets for contestant had been stolen 
and written ballots were used. The committee unanimously counted 
these. 

In another case the tally sheet was kept by an unsworn outsider 
and was the only count of the vote made. The tally keeper did not 
testify, and two witnesses swore that they watched the tally and that it 
was 16 votes more than the returns showed. The majority counted 
and the minority did not count these votes. 

In another precinct a large number of tickets were tendered to the 
udges, who refused to deposit them in the boxes unless they were 
landed in 1 at a time, xhe voters refused to separate their tickets, 
and placed them on the table and left. There were other wrongs which 
made it impossible for the correct vote of the precinct to be deter- 
mined, and the committee threw it out. The minority held that the 
voters should have complied with the not unreasonable request to 
separate their ballots ana hand them in 1 at a time. 

In another district the election officers refused to count the vote, 
alleging threats and violent actions on the part of contestant's friends 
to force them to leave the building where the election was conducU^d 
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to make the count. The committee reported the facts, but made no 
count of the votes. 

Under the findings of the majority contestant had a majority of 
330 votes, and they rec»ommendea resolutions declaring him elected. 

Under the findings of the minority contestee still had a majority 
of 256 votes, and they recommended a resolution declaring him electecL 

The case was fully debated in the House. The resolution presented 
by the minority was lost by a vote of 67 to 156. A motion to recom- 
mit was lost by a vote of 51 to 149. The resolutions recommended 
by the committee were then passed by a vote (on division) of 113 to 
5, and, on June 5, 1896, Mr. Martin was sworn in. 

[Report 2002, parts 1 and 2, first session Fifty-fourth Congress.] 

(22) Benoit vs. Boatner. 

(second cask.) 

Frauds vlol<me4\ and intimidation. Report for conti.'Hitt\ v^ho retahwfi 
tlw Hi'dt, 

Report by Mr. Johnson. 

As the result of a contest between the same parties the seat from this 
district had been declared vacant at the previous session (see first ca^se 
of Benoit vs, Boatner, above) and a special election had been called to 
fill the va<*anc3'. At this election Boatner was returned as elected by 
a majority of 4,568. Benoit contested, charging wholesale frauds, 
violence, and intimidation, of the same character as at the previous 
election. The committee found that the charges were sustained to a 
large extent, but not enough to overcome the returned majority of 
contestee or to make the whole election invalid. 

The committee called attention to the fact that contestant carried 
the '' white" or hill parishes, and that contestee, the Democratic can- 
didate, obtained his greatest majorities in the river parishes, where 
the colored voters were overwhelmingly in the majority. In geneml 
the returns showed that contestant's strength was greatest in the white 
neighborhoods and contestee's was greatest in black neighborhoods. 
The election in the fonuer neighborhoods was usually fair; in the lat- 
ter fraud and intimidation were generally charged. 

(loing over the testimony by polls and parishes, the committee found 
that the vote of one parish should be changed from 758 to 64 for con- 
testee, and that the vote of two parishes should be rejected. Thi^, 
however, would still leave a majority of 802 for contestee. 

While the evidence establishes the fact that flagrant frauds were perpetrated in all 
of Tensas Parish, and in a portion of Catahoula Parish, and that intimidation pre- 
vailed generally throughout the parish of Ouachita, still the committee do not feel 
justified in recommending that the election be held void and the seat declared vacant, 
M>r the reason that these three parishes constitute only one- fifth of the total parishes 
of the district, and their entire rejected vote does not amount to one-third of the vote 
ca^t therein at the election. 

The committee are not sure that the fraud and intimidation were so extensive and 
general throughout the district as to render it certain that there was not a free and 
fair expression by the great body of the electors, however strongly they may suspect 
this to have been the case. 

Resolutions declaring contestee elected were therefore recommended. 
On the general question of intimidation the committee said: 

In pa'^sing upon this question of intimidation the committee have had in mind cer- 
tain propositions which seemed to them to l)e sound, and in the light of which they 
have reached the conclusion above announced. 
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They recognize<l the fact that coercive measures do not operate alike upon all 
voters' That which would have no effect whatever upon one class might, neverthe- 
It'f^s, exert an irresistible influence upon another class. 

It is therefore belie veil that in determining whether or not intimidation exists in 
any ease, due regard should always be had to the mental and physical organization 
of the particular electors upon whom the wrong is charged to have l)een inflicted, 
their relation to the alleged wrongdoers, their condition of dei>endence or independ- 
t nee, and, indee<i, to their whole environment as well as to the character and dis- 
l>osition of the wrongdoers themselves. Noris it, in the opinion of the committee, either 
a logical or a just doctrine that the oppressive acts which will avoid an election must 
necessarily be of such a character as to overpower the will of voters of reasonable 
courage and intelligence. Such a principle as this would, in its practical operations, 
result in the disfranchisement of the weak and the ignorant e'ectors, who should 
ever be the object of the law's solicitude, and in the arrogation of political power 
into the hands of the electors who are strong and well informed. 

It is evident, too, that physical violence against the persf>n of the elector is not the 
t-ole criterion by which the existence or nonexistence of intimidation is to be deter- 
mined, since some electors might be beaten without l)eing at all terrorized, while other 
electxirs might be put in great fear without the striking of a single blow. Nor do the 
committee believe that in ])assing upon the question as to whether intimidation pre- 
vaile<i the examination should be limited to the unlawful acts committe<i against the 
voters at the very time of the election in contest. It is often, the case that preceding 
occurrences, although somewhat remote in point of time, give great significance and 
momenttum to recent acts of oppression and thus become very proper subjects for 
examirnation and consideration. 

On January 14, 1897, the Clerk of the House addressed a letter to 
the Speaker calling attention to the fact that the usual course of filing 
briefs, etc., under the general law would carry the preliminary stages 
of this case beyond the date of adjournment. The case was there- 
fore referred to the committee at once, and on January 15 a resolu- 
tion was passed instructing the committee to go on w^th the case. 
The report of the committee was made on February 5, Mr. Bailey 
stating in the House that he agreed to the conclusions, but that he 
might wish to put in a minority report. No such report appears, 
however, to have been tiled. 

On Fel)ruary 15, 1897, the resolutions recommended were passed by 
the House without division. 

[Rei)ort 2808, second session Fifty-fourth Congress.] 

(23) BtiATTiE m. Pru E. 

Frauds mol^iCi\ and mtimidation, Majarlty report f(tr ctmtcHtee; 
)iilnarity report to decUire neat meant, Omtmtec retalnrd tlu' neat. 

Majority report by Mr. Tayler; minority report by Mr. Johnson. 

Contestee was returned as elected by a majority of 5,766. Contest- 
ant charged fraud, violence, and intimidation, which resulted in a 
practical disfranchisement of the colored voters of the district, who 
were said to be adherents of contestant. The committe found that the 
colored voters were not, in general, supporters of contestant, and that 
the fmud and intimidation shown were not sufficient to overcome the 
returned majority of contestee or to invalidate the election. 

Contestant was the nominee of a convention of white men, mostly 
former Democrats, calling themselves '' New Republicans," who under- 
took to organize a white Kepublican party in Louisiana. The position 
of the new party on the race question was thus stated by the chairman 
of the convention : 

That we had j^one into thin for the purpose of organizing a white man's Republican 
party in the St^t^ of I^uijjiana; that we proposed that the policy of the party lately 
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organized should Ik? dominated by white men; that this party would becontrolkd 
by white men, and that, while we did not reject the vote of any American citizen, 
white or black, the negro must recognize that the white men would dominate and 
cx)ntrol, and that he could follow and we would lead. 

Commenting on this situation, the committee report used the fol 
lowing language: 

In view of these facts, it is difficult to understand how any considerable number of 
such voters were disfranchised. It is inconceivable that any considerable number of 
such voters could have any desire to vote for the contestant. It is quite true that he 
ran on the Republican ticket and that the negro's loyalty to the Republican ticket is 
beyond question: but whatever incapacity may be chai^ged against the negro of Lou- 
isiana, however he may incline to follow the Republican banner wherever it leads, 
he has not yet fallen to that depth of pusilanimous ignorance and stupidity where he 
will voluntarily indorse a party whose battle cry is white supremacv, however meri- 
torious may be the other principles to which it adheres. Tne predicate of the con- 
testant's claim is the suppression of the n^ro vote; but the negro vote in the cam- 
paign of 1894 was not his, and by no stretch of imagination can be conceived to have 
been his. The negro might possibly support the Republican ticket and a Republican 
platform in which the question of the n^ro*s civil and political rights were relegate*! 
to the background, but we submit that it is iropossible that he could support a Re- 
publican ticket standing on a platform which affirmatively declared, in the language 
of the chairman of the committee of that kind of a Republican party, as foUows: 
[Quoting the statement above.] 

On the question of fraud and intimidation, the committee repeated 
the statement of the law quoted in the case of Benoit vs. Boatner, as 
follows: 

If fraud, violence, and intimidation have been so extensive and general as to ren- 
der it certain that there was no free and fair expression by the great body of the elec- 
tors, then the election must be set aside, notwithstanding the fswt that in some of the 
precincts and parishes there was a peaceable and fair election. 

The evidence was not sufficient to bring this case under the rule. 

There is nothing in this case to justify the claim that there was ** no free and fair 
expression ])y the great body of the electors." 

So far as the testimony shows, there was a ** peaceable and fair election" in not 
only "some of the precincts and parishes," but in most of them. 

There are 166 polling places in the district, and as to more than three-fourths of 
them there is not a syllable of testimony showing fraud, violence, or intimidation. 

There was violence in some parts of the district, and two murders 
were committed iust before the election, one at least of which appeared 
to have been political. But the number of votes affected was m any 
case too small to affect the result. 

Messrs. Johnson, Long, and Strode signed a minority report, hold- 
ing that the election should be declared void. They said: 

We are unable to agree with the committee in their view of this case. 

The reading of the report naturally leaves the impression that the white Republi- 
cans of the district spumed the colored voters with contempt and made no effort 
whatever to secure their votes, and that this conduct was resented by the colored 
voters HO strongly that they had no desire to vote for Beattie, and, for this reason, 
(lid not do so. 

We have read the evidence with great care, and we deny that it warrants any such 
conclusion. Upon the contrary, it shows clearly that, while there was manifested 
by the white Republicans a determined disposition to lead in the canvass, and to 
establish a new Republican organization committed to the doctrine of white suprem- 
acy and a protective tariff, yet, with rare exceptions, they recognized the ri^ht of 
the colored electors to vote, and made earnest efiorts in many p^ts of the district 
to secure their suffrages. 

The evidence shows, too, beyond question that the colored electors were very 
generally desirous of voting for Beattie. 

We particularly dissent from the statement made in the report of the committee 
that "There is nothing in this case to justify the claim that there was no free and 
fair expression by the great body of the electors. So far as the testimony shows, 
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there was a peaceable and fair election in not only some of the precincts and par- 
ishes, but in most of them." 

With all deference to the committee, we insist that this declaration is incorrect. 

In our opinion the record discloses widespread intimidation of the colored voters 
by the supporters of Price — intimidation practiced in a majority of the parishes of 
the district — the effect of which was to deter great numbers of them from attending 
the election and casting their ballots for Beattie. 

For instance, the killing of Tally Whitehurst, a prominent colored Republican, 
and a supporter of Beattie, who resided in the parish of Lafourche, is clearly shown 
by the evidence to have been a cold-blooded and premeditated murder, perpetrated 
by some of the white friends and supporters of Price, a few days before the election, 
solely for i>oliti(ral purposes, and to intimidate the colored voters. 

It api)ears that this murder had the desired effect, not only in Lafourche, but also 
in one or two of the adjoining parishes. 

We concur in the opinion of the committee that Beattie is not entitled to be seated, 
but disagree with their conclusion that Price is entitled to the seat. 

We are convinced that fraud and intimidation prevailed so extensively and gen- 
erally throughout the district as to prevent a free and fair expression by the great 
body of the electors, and we l)elieve, therefore, that the election should oe declared 
void and the seat left vacant. 

There was no debate in the Houae, and the resolutions presented by 
the majority were passed without division. 

[Report 2812, second session Fifty-fourth Congress.] 

(24) Davis vs. Culberson. 
Cdse abandoned, ConteMee conjinned in sexit. 

Report by Mr. McCall. 

Contestant served notice of contest, but appears to have taken no 
further steps. The committee recommended resolutions declaring con- 
testee elected, which, on January 30, 1896, passed the House without 
division. 

[Report 180, first session Fifty-fouith Congress.] 

(25) Rosenthal vs. Crowley. 

Delayed and irregular returns. Report for contestee. Contestee 
retained the se^t. 

Reports by Mr. Jenkins. 

On the face of the returns as canvassed contestee had a majority of 
1,303. The county canvassers in one county did not canvass certain 
returns, which contestant claimed should be counted, and in another 
county canvassed returns which contestant claimed should not have 
been counted. Counting- the returns in question from the former 
county and excluding those of the latter would give contestant a major- 
ity of 120, but the committee reported that part of the rejected pre- 
cincts in the one county were excluded on the same grouna as that on 
which contestant now asked that the precincts from tne second county 
should be excluded — that the returns were not filed with the county 
commissioners within the legal time. Contestee would be elected if 
the ride were applied either way to both counties alike, and the com- 
mittee therefore recommended resolutions declaring him elected. 

Contestant had not included all the precincts asked to be considered 
in his notice of contest, and applied for leave to amend the notice so as 
to cover them, but as the committee had considered all the evidence 
as if the notice had covered it, and had still found contestant's case not 
made out, they reported adversely the resolution to amend, 

H. Doc. 510 34 
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The resolutions recommended were pa8.sed by the House on January 
31, 1896, without division. 
[Reports 177 and 197, first session Fifty -fourth Congress.] 

(26) Moorman vs, Latimer. 

Rejected votes. Report for contestee, Corvtestee retained the seat. 

Report bv Mr. Bell. 

In the whole district contastee received, according to the returns, 
5,778 votes, contestant 985, and another candidate 342 — a plurality for 
contestee of 4,793 votes. Contestant claimed that all the ballots of 
contestee were invalid, and also that from 6,000 to 7,000 Republican 
voters were refused the right to vote because they did not have regis- 
tration certificates, as was required by the laws of South Carolina, 
which laws, he contended, were unconstitutional, because in conflict 
with the Constitution of the United States and of South Carolina. He 
claimed also that a number of properly registered voters were refused 
the right to vote by the election officers on various pretexts. 

All the ballots voted for conte^stee were printed '* Representative in 
Congress, Third district, A. C. Latimer," and contestant claimed that 
they were deficient in that they did not specify that they were voted 
for a candidate for the Third district of the State of South Carolina 
nor for a Representative to the Fifty -fourth Congress. The committee, 
referring to the case of Blair vs, Barrett, in which a ballot headed '"For 
Congress, Francis P. Blair," had been held to be sufficient, expressed 
the opinion that the ballots in this case were clearly sufficient and had 
been properly counted for contestee. 

Adopting the most favomble construction on all the other issues, the 
evidence of contestant still failed to overcome the returned majority of 
contestee. Supposing that the registration law were unconstitutional, 
that all the persons rejected had a right to vote, and that they would 
all have voted for contestant, the number was still 215 short of the 
returned majority of contestee. Even these figures would require the 
support of contestant's claims at several precincts where the evidence 
was wholly insufficient to establish anything. The committee there- 
fore recommended resolutions declaring contestee elected, which, on 
April 15, 1896, were passed \y^ the House without division. 

[Repoi-t 626, first session Fifty -fourth Congress.] 

(27) Johnston vh, Stokes. 

Rejected votes, Maj<rrity re^^ort for cmitestce; rejxn't hy Mr. McCall 
to declare seat vacant; minority rejym't fo^r contestant. Seat declareti 
vacant. 

Majority report by Mr. Jenkins; second report by Mr. McCall; 
minority report by Mr. Overstreet. 

On the face of the returns as canvassed contestee had a plurality of 
4,702 votes. Counting some returns not canvassed and correcting 
other minor errors, this plurality would be reduced, according to the 
majorit}' report, to 4,204, or, according to the minority report, to 4,275. 
The case turned on a large number of rejected votes refused by the 
officers of election chiefly on the ground of nonregistration. It was 
claimed that there wjis evidence showing by name 7,336 of these votes. 
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much more than enough to overcome the returned plurality of con- 
tostee. Five members of the committee held that, under the evidence, 
contostee was elected; Mr. McCall held that neither party was elected, 
and Messi-s. Overstreet, Walker, and Thomas held that contestant was 
elected. The House agreed with Mr. McCall. 

('ontestant claimed that the election law of South Carolina was uncon- 
stitutional, l)eing in violation both of the Constitution of the United 
States and of the State of South Carolina. The minority quoted 
authorities on this point. The majorit}^ simply said: 

The contestant insists that the registration law of South CaroHna, under which this 
election was heldj is unconstitutional, being in violation of the constitution of that State 
and of the Constitution of the United States. 

The committee do not agree with the contestant as to the latter claim, and while 
there is a difference of opinion as to the extent of its unconstitutionality, the com- 
mittee agree that a part of the law is unconstitutional, being in violation of the con- 
stitution of the State of South Carolina. But the committee find that the election 
was held throughout the State on the basis of such registration, tlie electors acquiesced 
in and conformed to the law, and the committee, bemg unable to find from the evi- 
dence that electors sufficient in number to change the result were prevented from 
voting by reason of the r^stration law, hold the election valid. 

The brief report of Mr. McCall discuvssing this point, and also the 
issue of fact from the point of view finally adopted by the House is, 
in full, as follows: 

I concur in the conclusion of the majority of the committee that the contestant was 
not electeil. The testimony, in my opinion, does not show such a tender of votes on 
the part of the excluded voters, such as the authorities require, as will justify the 
counting of a sufficient number of them to overcome the adverse plurality. But while 
the testimonv is not sufficient for such a purpose, it does show a wholesale exclusion 
of voters and an unfair application of the ^istration law. 

The law only provides one registration place in each county, and only one day for 
rogistrntion each month from December to June, inclusive. Although the constitu- 
tion provides that a male person otherwise qualified shall have the right to vote who 
has resided in the precinct sixty days before the election, the registration law, in 
fact, denied him registration, and, consequently, the right to vote unless he had 
resided in the precinct on the 1st day of July preceding the election. This provi- 
sion is clearly repugnant to the constitution of South Carolina, which, under the 
pretense of regulating suffrage, imposes a new qualification upon it and is, therefore, 
unconstitutional. I may add that the chief justice of South Carolina and the judge 
of the United States couVt for that circuit each rendered an opinion that the law was 
unconstitutional, and although their associates held in each of the cases presented 
that the court did not have jurisdiction, that fact does not detract from the weight 
of the opinions. 

The testimony shows that many voters, some of them coming 30 or 40 miles, 
appeared regularly at the places of registration from month to month, and were 
denied registration by means of a systematic ol)struction. It shows further that 
many thousand men who had the constitutional qualification, but were not regis- 
tered, and who therefore had the right to vote if the rt^pstration laws were unconsti- 
tutional, expressed their desire to vote by going to the polls. Doubtleas many 
thousands more unregist«re<l voters remained at home who would have come had 
they not known that a rule recpuring registration certificates was in force and that 
they would Ik? excluded if they came. 

"If the officers conducting an election adopt and enforce an erroneous rule as to 
the qualification of voters which prevents certain legal voters who offer to vote from 
giving in their votes, and Ijeing made known prevents other legal voters similarly 
situated from offering to vote, the elet^tion may be set aside, especially if it appear 
that such votes if offered and received would have changed, or rendered doubtful, 
the result. After a decision has been made by the election officers affecting the right 
of a class of voters to vote and that decision becomes known, it is not necessary that 
every voter belonginj? to such class should offer his vote and have it formally rejected." 
(McC'reary on Elections, third edition, section 241; Scran ton borough election case, 
Brightly*s Election Cases, 455.) 
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The colored race is enormously in the majority in this district, and it appears that 
as a rule tlie voters of that race in that district were Republicans. Believing that 
the registration law (►f South Carolina was unconstitutional, I am constrained to find 
from the evidence in this case that if said law had not been applied at all, or even 
fairly applie<l, the result would probably have been different, and I am therefore not 
ableto give my a^simt to the conclusions of the majority of my colleagues that the 
contestee was electe<l. 

The minority referred to the case of Miller m. Elliott in the Fifty- 
first Congress, in which this law was declared unconstitutional, and 
also to the cases of Mills v%v. Green (H7 Federal Reporter, 818), and of 
Butler 7%v. Ellerbe and Bates (22 S. E. Reports, 425, 437), mentioned 
by Mr. McCall above, quoting from the opinion in the former case. 

All the committee agreed that lawful votes, lawfully tendered and 
unlawfully refused, should be counted on sufficient proof being made. 
The majority said: 

It hafl lxH?n held that lawful votes tendered hut not received can not oe made 
available hv either party. (State ex rel. Spence, 13 Ala., 805; Webster r*. Bvmes, 
34 Cal., 273'; Hart vi<. Har\'ey, 19 How. Pr., 245; Newcum r«. Kirttey, 13 B. Munroe, 
Ky., 515; Biddle and >lichard vs. Wing, first 8e.ssion Nineteenth Congreee.) 

No douht it is the safer and better rule, when the evidence will warrant it, and as 
this House has done in nmny instances since the Nineteenth CJongress, to count law- 
ful votes, lawfully tendered and unlawfully refused, when the number is suflBcient to 
change the refeult and it is known for what candidate the elector intended to vote. 
But before the vote can l)e counted, it ought to appear by competent evidence that 
qualifie<^l electors, sufficient in numl)er to change the result, had lawfully tendered 
tneir votes and were unlawfully rejected, and for whom the rejected electors woald 
have voted if they had been i)ermitted to vote. 

But the majority held that the declarations of the votei's could not 
be received to establish these facts, and that in most of the cases in 
the present contest even the declarations of the voters as a part of the 
res gest«3 were not established by evidence. They said: 

If the declaration of the elector who was denied the right to vote can not be 
received, certainly the headings of the petition can not be admitted as evidence for 
a declaration. 

No doubt a few votei^ can be counted, but not enough to make mention of; but 
independent of that there is no evidence to show declarations of electors as to their 
qualifications, intentions, or efforts to vote. 

It is elementary that hearsay evidence is not admissible in election cases. The 
same rules of law api)Iy in election cases as in all other cases, and while the power 
of the House is very great in election cast»s, yet its actions should be governed by 
law and evidence. It is not only just, but safe. 

If the House, uninfluenced by partisan feeling, decide election cases according to 
the established principles of law and rules of evidence, it will come nearer doin^ 
exact and e<|ual justice; and it will be establishing a dangerous precedent to admit 
what is offered in this case to impeach the title to a seat in this House. 

It was argued upon the part of the contestant that these lists, etc., might be received 
as a part of the res gcstio. It certainly is no part of the res gestw, for anx'thing said 
or done after the vote whj^ rejected and the elector had gone away from the polL^ 
would have no ctmnection whatever with the principal fact, which in this case was 
what was said and done by the elector at the polls when offering to vote. But even 
this position would fail from the fact that no declarations were made, if correct as a 
proposition of law. 

Owing to the large number of rejected votes in question, contestant 
attempted to show their names and number by the testimony of list 
keepers, who were stationed at the polls, took the signatures or wrote 
the names at the re(|uest of the voters to a petition addressed to the 
House of Itepresentiitives, reciting that the petitioners were lawful 
voters who att(Mided at the election, undertook to vote, and were 
refused, and that they would, if permitted, have voted for contestant- 



Digitized by VjOOQIC 



FIFTY-FOURTH CONGRESS. 533 

The majority claimed that the actual testimony in mo«t cases fell 
short in one or more respects of this description. They said: 

This so-called testimony is further weakened by the fact that it can not even be 
called hearsay testimony. There are 1,820 so-called votes where the witness throuj?h 
whom it is sought to count the same did not keen the lists, but in each cas^e te><tities 
that some one else, not called, kept the list. There are also 1,221 votes where the 
witness kept the lists in part only, the other list keepers not l)eing called; 877 votes 
are not on original lists, but on copies, and even if the original would l>e coinjx^tent 
evidence, the copies are not matle evidence. 

There are 4,554 votes, by actual count, where the lL<»ts were not offere<l in evidence 
and made part of the deposition according to any i)racti<'e. This shows the danger 
of not being govemeil by rules of evidence, and to sustain the claim of the contest- 
ant in this case would be laying down a more dangerous precedent than was ever 
established by this House. 

The minority argued elaborately in favor of the admissibility of this 
class of 'Mist evidence," under circumstances which render the resort 
to better evidence impracticable, and quoted many authorities in sup- 
port of this contention. They said: 

No doubt it is true, as a general proposition, that the party offering evidence is 
required to produce the best evidence of which the case in its nature is susceptible, 
but it will be observed that the nature of the case is to be considered. Here a class 
of men numbering; thousands was denieii the right to vote l)ecause of the nature, as 
well as the administration, of the re^stration law of South Carolina. To have exam- 
ined each of these witnesses concemmg each and all of the facts e*<tablishing his right 
to registration and to vote, proving the incidents of the attempt or failure to exercise 
the nght of suffrage and subjecting the witnesses to lenijthy cross-examinations by 
contestee's attorneys, would have required more time than the law grants for the 
taking of testimony and have caused a miscarriage of justice. And so it Ixjcame 
incumbent upm the contestant to offer the beat evi<lence that he could command 
within the limitations and conditions existing, and he did that by furnishing the 
written declarations of these men as to their qualifications, efforts, and purjx>ses, 
supplemented by the testimony of men who knew them, to the effect that they were 
entitled to but were denied the right of suffrage. Where there is no sulwtitution of 
evidence, but only a selection of weaker instead of stmnger proofs, or an omission to 

the prmluction 

14 ed., sec. 82.) 

• instead of stronger 

proofs, and for the verv best of reasons, considering reasons from the standpoint of 
existing conditions ana not of theory. 

The admissibility of the declarations of voters, made at the time of 
voting, as a part of the res gestie, is established bv a long line of prece- 
dents in the House of Representatives and elsewhere. The committee 
quoted from the New Jersey case (1 Bart., 19, 25, 26); Vallandigham 
vs. Campbell (1 Bart., 223, 2*30-236); Bell v.s. Snyder (Smith, 247, 250- 
255); Wallace v^. McKin ley (Mobley, 185); Smith r.y. Jackson (Rowell, 
13). On the question of the admissibilitv of lists, thev referred to 
McDuffie vs. Turpin, Fifty-first Congress (Rowell, 257, 275-285). The 
conclusions of the minority were summed up as follows: 

The i)rinciple underlying the Congressional cases above cite<i in this: That the 
declaration of a voter, or one entitled to vote at a given election, made at or in the 
vicinity of the voting place immediately following his effort to vote, concerning his 
own acts and qualifications- or dis(]ualifications, are i)art« of the res gentic and are 
admissible in evidence. In voting or in attempting to vote, or in being present at 
the polls with the desire to vote, tlie voter is discharging, or attempting to discharge, 
or desiring to discharge, one of the most solemn and momentous duties of citizenship, 
and to us it seems clear that his every act and wonl calculatinl to show in any degree 
what his purposes or qualifications were are clearly admissible in evidence as a i>art 
of the res gestae. This evidence may l)e fumishea by the depositions of others, or 
by the written statements of others, ma<le at the time, i)reservingand exhibiting the 
sUiteraents or declarations or admissions, either oral or written, made by the voter 
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or the non voter, S8 the ca«e may be, aa is clearly established by the preceding 
authorities. * * * 

Thene authorities and the reasoning upon which they are predicated clearly- show 
that the declarations of those who were deprived of the privilege of voting on 
election day are competent evidence in support of the all^ation that they were 
lawful voters, intended to vote, were, deprived of that privilej^, and would have 
voted for contestant. These declarations w^ere made at the time of holding the 
election, and to persons in or near the voting places. They related to the subject- 
matter of the election, formed a part of the lustory of the transactions of the elec- 
tion, and were in the highest and truest sense parts of the res gestae. 

Acting on this principle, the minority considered the evidence in 
regard k) each precinct m dispute, and said: 

We do not cx)ntend that the evidence is sufficient to count all of the lists under the 
niles of law, which we above affirm, but we do believe that the evidence is sufficient 
to count for the contestant in the various counties of the district 4,523 votes, the 
same l>eing a sufficient number, when added to the return vote of the contestant, to 
entitle him to a seat in Congress. 

The case was fully debated in the House, attention being called to 
the fact that the question of the constitutionality of the South Carolina 
registmtion law was also involved in the cases of MooiTnan m. Lati- 
mer, Wilson vs, McLaurin, and Murray vJi. Elliott. On May 29, 1896, 
the resolution proposed by the minority, declaring contestant elected, 
was lost by a vote or 95 to 105. The reverse resolution, declaring contest- 
ant was not elected, was then carried by a vote of 103 to 99. The House 
then adjourned, and on June 1 voted without division to reconsider 
both these votes. Mr. McCall then moved, as an amendment to the 
minority resolution, a resolution declaring that no valid election had 
been held and vacating the seat. This was carried by a vote of 180 to 
125, so on June 1, 189(), the seat was declared vacant. 

[Report 1229, first session. Fifty-fourth Congress.] 

(2S) ('ORNETT vs. SWANSON. 

CondltufiooHility of Yhij'mla ballot law. Majority report firr con - 
tcHtcc^' mhiovHy r('p(n*t to declare seat vacant. Contestee retained the 
seat. 

Majority reix)rt })y Mr. Jones; minority report by Mr. Thomas. 

Contestee received a majority of 2,333 on the face of the returns. 
Contestiint took testimony in regard- to 12 precincts in the district, only 
5 of which were mentioned in his notice of contest. If all that he 
claimed in all 12 precincts were conceded him, contestee would still have 
a majority. There were 144 precincts in the district. The case there- 
fore turned wholly on the charge that the new Australian ballot law of 
Virginia, known as the ''Walton election law," was unconstitutional. 
Since the election the supreme court of Virginia had unanimously held 
that the law was constitutional, and the majorit}^ of the committee 
therefore reported resolutions declaring contestee elected. The com- 
mittee said: 

But it is not deemed necessary, for the reason stateii, to enter uj>on any extended 
dinc'iission of these le^al and constitutional nuestions, or to inquire to what extent the 
decisions of a 8tat<^ court should be regarded by the House or Reprt»sentatives or by 
this couunittee. It would not necessarily follow, in the opinion of the committee, 
were it conceded that the Walton election law was unconstitutional, and therefore 
inoperative a,s to the particular features of that law here assailed, that no valid elec- 
tion had been lield in the Fifth Congressional district of Virginia. The sections which 
are assailed by reason of their alleged unconstitutionality are not so essential to the 
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operation of the law under which this election was held, or ho inseparably connected 
with its other provosions and requirements, that even should they be thought to be 
inoperative this committee would be justified upon that ground Id declaring that 
there had been no legal election. 

Messrs. Thomas, Walker, and Overstreet signed a minority report 
arguing that the election should be vacated. On the legal question 
they said: 

As to (he Hqht of the Hovm of Represeniatires, to inqidre into the validity of the election 
lair of Virginia. — The House of Representatives having original jurisdiction as to the 
right of a person to a seat in its Chamber, and being a tribunal of last resort, it 
undoubtedly has the power to pass upon any question that it deems relevant to the 
issue. It has never been claimed by any political party in the history of the Republic 
that the power to at^t carries with it the right to act. On the other hand, it has been 
the uniform practice of the House of Representatives to base its action in all cases 
upon certain fundamental principles, and those principles have, and ought to have, 
the binding force of law. Among those principles is this: 

That the decision of the supreme court of a State ought to govern in all cases, 
unless the constitutional rights of the citizen are clearly invadetl. And it may be 
said that in all cases where the question is local to the State and relates purely to its 
domestic affairs the House of Representatives will always abide by the decision of 
its court of last resort. But it is clear that questions might arise in which not only 
the rights of the citizen but the interests of the nation at large would be involve^!, 
and in such case the HoiLse of Representatives would most certainly exercise its 
original jurisdiction. 

For instance, suppose a State should by its constitution give to all illiterate j)en«ons 
over 21 years of age the right to vote; and suppose the legislature should provide that 
no elector should be i>ermitted to know, by all customary means, the contents of his 
ballot (and that after it was handed to him no man should come near him, and that 
if anyone gave him any information, either by word, or sign, or signal, it would be 
a crime) , and that thereby all illiterate electors were disfranchised; and suppose the 
supreme court of the State should decide that such a law was constitutional, it would 
not, we think, l)e denied by anyone that it would be the duty of the House of Rep- 
resentatives to declare sucli an election void, and to refuse to seat the man who had 
l)een electe<l by those only who could read their ballots. This would be a ca.se of 
disfranchisement where an appeal would lie, so to speak, from the supreme court 
of a State to the House of Representatives. 

The minority, therefore, examined the case cited, first, to ascertain 
whether the supremo court of Virginia had legall}' passed upon the 
question, and, second, whether the question was of such vital national 
interest as to challenge the attention of the House of Representatives. 

The decision in Question they found to be pure dictum, uttered in a 
collusive case, of wnich the court itself decided that it had no jurisdic- 
tion. The plaintiff in the case had brought an action in chancer}^ to 
collect wages due him from a county, for which he had a plain remedy 
in law. The court below promptly threw out the case on the ground 
of want of equity jurisdiction. The defendant county took no part in 
the case in any of its stages. Plaintiff, instead of bringing action 
in law, then appealed the case to the supreme court, and in his brief 
made an incidental reference to the election law. The supreme court 
took up this reference, issued its dictum on the election law, and then 
proceeded to sustain the court below on the only point at issue and 
throw out the whole case for want of jurisdiction. Such a decision is 
never regarded as a precedent. 

The charge against the election law was that it deprived all illiterate 
voters of the secrecy of the ballot by forbidding puolic knowledge in 
advance of the order of the names on the ballot, by requiring the 
voter to mark his own ballot, on a complex system, in a secret booth, 
40 feet from any other person, in two and one-half minutes, and by 
permitting him, if illiterate, to get no help except from the special 
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constable appointed for the purpose, who was always a member of the 
party controlling the election machinery. 
There were 110,000 illiterate voters in Virginia. 

Your committee is of the opinion that, in view of the magnitude of the question, 
involving the political rights of more than 100,000 of the voters of Vii^nia, the irreg- 
ular character of the suit, the strange and one-sided manner in which it was con- 
ducted and the suddenness with which it was abandoned, the irrelevancy of the 
Walton law to the controversy, and because the constitutional rights of Amerifan 
citizens are directly involved, the House of Representatives may inquire into the 
validity of the Walton election law of Vii^inia in this case. 

The minority discussed the law and the manner of its operation in 
detail, and summed up the objections to it as follows: 

It is the policy of this Republic to extend and encourage the use of the elective 
franchise. Any law that deters, discourages, and hinders its use is destructive of 
the democratic principles of government. The Walton law, bv clothing an oflicer 
of election with arbitrary power, by destroying the secrecy of the ballot, and by 
establishing a qualification in contravention of the constitution of the State, can not 
be upheld and enforced without the most serious consequences to our free institutions. 
A law which enables an otficer to mislead voters, to falsely prepare ballots, to change 
the vote of a whole precinct, and to know the contents of ballots before they are cai<t 
is too dangerous to be upheld and too destructive to constitutional rights to be tol- 
erated in American statute books (p. 13) . 

Your committee is therefore of the opinion that this law is unreasonable, and 
therefore unconstitutional, because it withholds from the voter a timely and necea^ 
sary knowledge of the arrangement of the names of candidates on a mixed and con- 
solidated ballot. It is void because it withholds from the voter all ordinary and 
customary means of knowledge (p. 15). 

1. Havmg adopte<l the Australian consolidated ticket, this law adds to its com- 
plexity and enigmatical character by providing that any number of men, on their 
own motion, may have their names placed on the ticket as candidates. Thus the 
illiterate voter may be confusetl with a hundretl useless names. In other States, 
such as Pennsylvania, New York, Ohio, Massachusetts, New Hampshire, Kentucky, 
Vermont, and Maryland, the law provides wholesome restraints against the ton- 
fusion attending a long li^t of needless candidates. 

2. Under this law the election otiicers may all belong to the same party. Other 
States require that each political party shall be represented. 

3. Under this law the judges may, in secret, open the ballot boxa'^ and empty 
them of their contents. In other States it must he done m the presence of the public. 

4. Under this law every voter is prevented from knowing what is on the ballot 
until a moment (two and one-half minutes) before he must deposit it. In other 
States the official ballot is publisheil in newspapers and posted in public places 
before the election for the purpose of instructing the votei:s. 

5. Under this law the names may be printe<l in different type and in different order, • 
on different tickets, at the same precinct. In other States tney must be in the same 
order and in the same type in all precincts. 

6. Under this law the electoral board may have but one booth for hundreds of 
voters. In other States booths must be prepared for every hundred vote^^, and, in 
some States, for every fifty. 

7. Under this law the voter can not avail himself of the assistance of a friend, of a 
neigh b<^r, or of an educated son or daughter or relative, or any person in whom he 
has confidence. In other States all the avenues of knowledge are oi)en to him. 

8. Under this law he can not be satisfied that his vote will be counted as he directs, 
an<l he is deterred from voting at all. In other States he can satisfy his judgment 
and his conscience that his ballot will express his choice, and he is encouraged to 
cast his vote. 

9. Under this law the voter can be compelled to disclose his ballot to a political 
enemy, and be made to rely upon him as to the character of the ballot he casts. In 
other'States he need not reveal anything to a political foe and need not seek advice 
or counsel outside the circle of his trusted friends. 

10. Under this law the ballot is dishonored, the illiterate voter disfranchised, man- 
hood and suffrage brought into <lisrepute, and American citizens repelled from the 
ballot box. In other States the ballot is honored, the illiterate voter is aided and 
encouraged, the elective franc^hise held in universal esteem, and American citizens 
encouraged to i)erform their political duty. 
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1 1 . Under this law only those electors can cast a secret ballot who can read. But 
the Virginia constitution enfranchised those who can not read. Therefore the Wal- 
ton law defeats the constitution by disfranchising those who can not read. 

Such is the perversion of the Australian ballot system by the Waltdn law of Vir- 
ginia. A beneficent system, originating forty years ago in South Australia, and 
since largely adopted throughout the civilized world, designed to protect the secrecy 
and freedom of the ballot and to secure an honest count, is stripi)e<i of every safe- 
guard and mutilated and deformeil beyond recognition by the legislature of Virginia 
and ironically called the Australian system (pp. 19, 20). 

The minority therefore recommended a resolution declaring the seat 
vacant. 

In the debate in the House, Mr. McCall called attention to the fact 
that the House had already seated two members in contests from Vir- 
ginia under the same law and that the remainder of the Virginia mem- 
bers, who held their se^ts uncontested, were elected under the same law. 

After some further debate the resolutions reported by the majority 
were (on February 3, 1897) passed without division; so conti\stee 
retained the seat. 

[Report 1473, parts 1 and 2, first session Fif t\'-fourth (k>ngress. ] 

(29) HooE vs, Otey. 

Cme not in<ule out. Application for further time to take tentimfmy 
rtfnsed, Contentee retaived the seat. 

Report by Mr. De Annond. 

The body of the brief committee report is as follows: 

According to the returns, contestee received 2,346 more votes than contestant. 

The record contains but a few pages of testimony, and it would In? imix>8sible to 
give t^isuch testimony any effect oy which the seat in controversy could be awarded 
to the contestant or could be taken from the contestee. 

Contestant has asked that the case be opened for the taking of further testimony, 
but he has failed to show any sufficient reason for such course. Not only is there no 
apparent reason for making an exception in this case to a fair and long-established 
statutory rule, fixing the time for the taking of testimonv in contested election cases, 
but, from contestant's own showing, it appears that if the case were opened the 
result of the contest would not be different. 

The resolutions recommended were passed on May 15, 1896, without 
division; so contestee retained the seat. 

[Report 1530, first session Fifty-fourth Congress.] 



Partisan 
Cfmtestani. 



(30) Thorp vs, McKennev. 

apprmitmcnt of elect hni htxtrdn; fraud. Both reports fm* 
Cmi test ant seated. 

Majority report by Mr. Walker; minority report l)y Mr. De 
Armond. 

According to the canvassed returns contestee had a majority of 8^4. 
Adding one uncanvassed return, his majority was 785. Contestant 
charged f mud and irregularities and the partisan appointment of elec- 
tion officials. Contestee replied to the notice of contest, ])ut took no 
testimony, so the case came before the committee on the testimony of 
contestant alone. All the committee agreed that conk^stant was 
elected, but the minority did not subscribe to the strictures of the 
majority on the motives of the electoral boards in failing to appoint 
Republican judges of elections. 
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The law of Virginia required the electoral boards of each county to 
appoint three judges of election in each precinct who ** shall be chosen 
for each voting place from persons known to belong to different 
political parties, each of whom shall be able to read and write." This 
provision for nonpartisan election oflBcers was generally violated. All 
the county electoral boards and all the canvassing boards were unani- 
mously Democratic. At least two of the judges of election in each 
precinct and practically all the clerks, constables, and other election 
officials were Democrats, and in a number of precincts the Republicans 
were denied any representation at all, there being either no Repub- 
lican judge, or a pretended Republican, who was not trusted by the 
Republicans, could not read, or was physically disabled. There were 
11 precincts, giving contestee a returned plurality of 1,356 votes, at 
which the Republicans had no representation, and 8 others, giving 
contestee a returned majority of 523, at which the Republican judge 
was illiterate or physically incompetent, or was not regarded as a 
Republican. The failure to appoint Republicans in these precincts 
was not due to oversight or to the difficulty of finding competent men, 
for the electoral boards had their attention expressly directed to the 
matter by requests from the Republican chairmen, giving the names 
of competent Republicans in eacn district who were trusted by their 
partv. If all these 18* precincts should be rejected, contestant would 
be elected by a plurality of 1,184. The committee, however, rejected 
only the 11 at wnich there was no Republican representation, at each 
of which (or at 10 of them, see footnote) there was direct and circum- 
stantial evidence of fraud. This would show a majority for contestant 
of 571 (or 401, see footnote) votes. The committee added, however, 
'' Several other precincts, in the opinion of the committee, ought to be 
rejected, but it is not necessary to set them out here, as by doing so we 
would only increase the contestant's majority.*" 

In regard to these partisan appointments ihe committee said: 

The provision^of law requiring iudgen of election to be able to read and write and 
selected from voters known to lilong to different political parties is nise and salu- 
tary, as evidenced by ita being recognized and incorporated in the election la^*8 of 
all the States which claim to have honest election laws, It is a provision intende<i 
as a safeguard against fraud, and is in Virginia especially important to that end, 
because in this State the pudges of election, after the polls are closed, and l)efore any 
representatives of opposmg candidates are admitted into the election room, o\^n 
the ballot boxes, count the ballots to see whether they correspond with the number 
of names on the poll books, and if they exceed the number of electors on the ikjU 
books, withdraw enough ballots to reduce the number of ballots to the number of 
electors, which affords to partisan and unscrupulous judges the opportunity to sub- 
stitute false ballots for true ballots. 

This provision might ordinarily be considered as mandatory — it is such an impor- 
tant safeguard against fraud — but the Virginia statute further provides that **no 
election shall be deemed invalid when the judges shall not belong to different pi>lit- 
ical parties, or who shall not possess the above qualifications;** i. e., as we understand 
it, an election fairlv conducted without any charge or taint of fraud shall be valid 
though the judges clonot belong to different political parties, etc. It was intendetl to 



^It will be noted that the committ^*e makes 11 and 8 equal 18. There are several 
other apparent discrepancies in the arithmetic of the report which do not, however, 
affect the result. The committee, for instance, give a list of 10 precincts rejecteil of 
the above first list of 11, and then deduct the vote of the entire 11. The second list 
of 8 alx)ve is evidently only 7, 1 return being counted twice under two heads. The 
second error is of no importance, as the committee did not reject the return under 
either name. The first error, if the inclusion of the vote of the First Ward of Peters- 
burg iu the rejected figures and its omission from the rejected list was unintentional, 
would, if corrected, rSluce the contestant's majority, as found, from 671 to 401. 
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cover the cases of a few isolated precincts where, by accident or otherwise, all the 
judges hapi>ened to belong to the same political party or a judge happeoed to be 
appointed who did not possess the necessary qualifications, but the will of the voter 
was nevertheless fairly expressed and correctly and honestly returnetl. In such a 
ca.se, there being no l)ad faith or intentional wrong on the part of the appointing 
power or the judges, the election ought to stand and the return be accepted. 

But this statute was not intended to apply to a case like the one before the com- 
mittee. It never was intended as a shield for fraud. 

The charge here is that the election held at these 18 precincts by judges all of the 
same party were dishonestly conducted, and the returns made by these judges are 
false and utterly unreliable as evidence of what was the true vote cast. 

The Virginia statute does not say that the returns of an election, where the judges 
do not l)elong to different political parties, etc., shall be accepte<i, nor does it say 
what weight shall l)e given to this failure to appoint such judges in tx)n8idering the 
question of fraud; but the report of the committee in the case of McDuffie vs. Turi*"^ 
(Fifty-first Congress) , quoted in the brief, does say that in itself it raises a strong 
suspicion, if it does not fully prove, a conspiracy to falsify the returns. 

The failure to comply with the law in this respect was not in a few isolated pre- 
cincts. 

Under the Virginia election law the custodians of the official ballots 
were forbidden to disclose their contents or arrangement, and the 
voter was required to prepare his ballot alone or, if illiterate or dis- 
abled, with the assistance of the special constable appointed for the 
purpo.se. In the city of Petersburg and five of the counties of this 
district the names on the ballots were "alternated;" that is, not printed 
in the same order on the whole bundle of tickets for the precinct, but 
in seve ml different orders, tickets of the different sorts being alternated 
in the bundle, so that it would be impossible for an illitemte voter who 
could count to identify a name on his ballot by being told its number 
jis ascertained on his own ballot by some preceding voter who could 
read. Script type, and various sizes and styles of type were also used, 
tickets with different arrangements of type for different names being 
alternated in the same confu-sing manner. This plan had been deter- 
mined on at a secret meeting, after the ballots had already been once 
printed in uniform style. The committee took this fact, and the vari- 
ous circumstances described below, as evidence of a general conspii'acy 
to defraud contestant of votes justly his. 

The district was a recognized Republican district. The party support 
of contestant was harmonious and enthusiastic; that of contestee was 
divided and apathetic. The precincts at which the Republicans were 
denied representation were strong Republican precincts and were 
returned as giving lar^e Democratic majorities. The Democratic offi- 
cers of election were, m several cAses, not those regularly appointed, 
and there were serious informalities in their procedure. The returns 
in most cases showed a discrepancy of several votes between the total 
vote, minus the rejected ballots, and the vote for Congress, which 
'" alone and unexplamed is sufficient to discredit the returns." Repub- 
lican tally keepers were appointed at each poll, who presented lists of 
known Republicans who were seen to vote and who stated that they 
voted the Uepublican ticket, showing a number considerably in excess 
of the returned vote of contestant. These tally keepers were interfered 
with in their work, and in some cases driven away, by the election 
officers, and in several cases there was direct proof of fraud. In one 
precinct a judge was seen to substitute a ballot from his pocket for the 
one handed him by the voter. In some precincts intelligent voters in 
excess of the number returned for contestant testified that they pre- 
pared their own ballots for him and voted them. In some cases the 
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entire list of voters was returned as voting for one or the other candi- 
dates for the State legislature, though a number of intelligent votere 
testified that they did not vote for either candidate for the legislature, 
and that there was a general agreement among Republicans not to so 
vote, and in some precincts the special constebles refused to assist 
illiterate voters unless they would vote the Democratic ticket. The 
conmiittee analyzed the testimony showing these facts at each of these 
precincts and concluded: 

It is unnecessary to cite law or authorities farther than has already been clone to 
show the right of the contestant to a seat in the Fifty-fourth Congres?. 

The refusal of the electoral boards in the several counties and cities in this <HptTict 
to appoint Republican judges at precincts where it was pcissible to do so; the alterna- 
tion of the names of the candidates upon the tickets, printing them in uniiioial type 
and in tyjK; of different sizes and styles; the appointment of Denux-ratic officehold- 
ers as judges, constables, and clerks at many precincts; the appointment t»f illiterate, 
incomi)etent Republi(*an judges at other precmcts; the refusal of the s|H*cial consta- 
bles to assist illiterate voters, as the law required them to do; the illegal an<i arbitrary 
action of the judges and officers of election in driving away Republican tally keepers 
from the vicinity of the jkjIIs with threats of violence and imprisonment; rt*fiis*ing to 
permit a Republican to }ye present at the counting of the votes, and placing the name 
of an illiterate and obscure negro upon the tickets as a pretended candidate forCon- 
gress furnish conclusive evidence of a conspiracy on the part of the election officers 
to defraud the voters, which destroys the integrity of their act and taints the returns 
so as to render them wholly unreliable, and devolves upon the contestee the duty of 
proving what was the true state of the poll, which, as we have seen, he has not 
attempted to do. 

Ad<t to these evidences of fraud and conspiracy the many proofs of error, fraud, 
and irregularity at the various precincts, as above set forth in this report, and it i^* 
clear that the contestant was (iuly elected by a majority of the l^?al votes cast at 
said election, and that the contestee was not elected. 

The minority presented a report concurring in the conclusion that 
contestant was elected, and saying that they regretted the failure of 
the electoral boards to appoint Republican judges in the precincts in 
question, but that it had oeen done by reason of a mistaken view of 
tne law and not with the intention of defrauding anybody. 

The resolutions presented were passed without debate or division, 
and, on May 2, 1896, Mr. Thorp was sworn in. 

[Report 1581, parts 1 and 2, hrst session Fift^'-fourth Congress.] 

(31) Pearce 7%v. Bell. 

Cd^'ie ahandoiieiL Report for amtrntee^ wlw retaiiieii the seat. 

Report by Mr. Walker. 

The body of the brief report is as follows: 

In this case the contestant ^ve no notice of contest, as re<|uired hy law, and has 
taken no evidence to sustain the allegations of fraud and intimidation claimed by him 
to have lK*en committed. 

The official returns show that the contestee receiveil 47,703 votes, that Thomas M. 
Bovven received 42,369 votes, that W. A. Rice received 2,032 votes, and the contestant 
received 157 votes. 

The committee therefore presented resolutions declaring contestee 
elected, which, on April 20, 189(5, were passed by the House without 
debate or division. 

[Report 1529, first session Fifty-fourth Congress.] 

(32) Newman vs. Spencer. 

(33) Ratliff vs. Williams. 

(34) Brown vs. Allen. 
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VaUd'dy of conMtltutiim of MissimljjjN . Reports fat* contest etn^ who 
refuined seats. 

Reports by Mr. McCall. 

These three cases involved the same question, and the three reports 
are in substantially the same language. The body of the report in the 
case of Newman vs, Spencer is as follows: 

In this case no testimony has been presented to the committee. It is allt^ed that 
Home was taken, but nothing? has l>een filed with the Clerk of the House. The con- 
testant, however, contends that section 241 of article 12 of the constitution of the 
State of Mississippi, adopted in 1892, is in contravention of the Constitution of the 
United States and of the a(*t of Conj^ress of February 23, 1870, entitled "An act to 
a<lmit Mississippi to representation in the Congress of the United States," and has 
filed a brief in support of his contention. He claims that the al)ove-nanied section 
of the State constitution is void, and that therefore no valid election waa, or could Ije, 
held in the Seventh Congressional district of the State of Mississippi. 

As the committee is of the opinion that a decision that the constitution of the State 
of Mississippi was invalid would not necessarily deprive the State of representation in 
Congress, it does not attempt to decide that Question, and in al:)8ence of any testimony 
on behalf of the contestant it recommends the adoption of the following resolutions. 

The resolutions recommended in all three cases were adopted with- 
out debate or division on April 30, 1896. 

[Reports 1530, 1537, and 1538, first session Fifty-fourth Congress.] 

(35) Wilson vs. McLaurin. 

Illegal re)e<^tlo)} of votes. Rejmrt for contestee^ who retained tite seat. 

Report by Mr. Codding. 

This ease turned (like the other South Carolina cases in this Congress) 
on the question of counting a large number of votes offered by otherwise 
qualified electors but rejected bj the election officers on the ground 
of nonregistration. The committee found that the number of these 
rejected votes clearly proved in this case was less than the contestee's 
returned majority of 5,716, and therefore presented resolutions declar- 
ing contestee elected. 

Contestee demurred to the notice of contest. The committee said: 

It is admitted that the notice was in writing: and was addressed by roistered mail 
to the contestee, one copy to his ** home office " at Bennettsville, S. C., and the other 
copy to Washington, I). C'. It is not denied that hoth copies were received by Mr. 
McLaurin within the statutory thirty days, nor is it alleged that he has heen placed 
at any disadvantage by the manner of service. That the notice was in writing and 
that it reached the proper party are sufficient for this committee to hold the con- 
testee to the nec^essity of his answer and proofs. In all such cases the rules as to 
service may naturally be somewhat flexible, according to the circumstances, pro- 
vided that no clear nght be thereby denied or infringed. An intelligent and intel- 
ligible notice in writing, actually in the hands of a contestee within the thirty days 
established by statute ought to be sufficient. 

On the question of the constitutionality of the registration law of 
South Carolina the committee said: 

A casual examination of the testimony discloses the fact that if the contestant is to 
overcome the majority returned against him his chief reliance must rest in l)eing 
allowed to reverse the results of the registration law of 1882 and to ally witli his 
certified vote the aggregate of such votes as were rejected under that law. 

In takiqg up this question some surprise is not unnatural that during ita career of 
more than twelve years the constitutionality of this law has not been urge<l to a deci- 
Hion before the highest tribunals. Disfranchising, it is alleged, many thousands of 
voters, the law appears before this House for construction at a period when it is 
approaching, or has reached through other legislation, a practical death in the State 
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of its adoption. Under these circumstances no labored or extended aivTunent isrill 
be attempte<i in this report. That law, by its specific terms, extended toe period of 
residence required by tne constitution of South Carolina. It placed in the hands of 
a 8uj)ervi8or of registration, an official holding by executive ap^intment a powder 
practically al)solute of judging the rights of voters, and the t^timony is abiuidant 
that the power was unsparm^y used for the exclusion of at least one class. It is 
equally true that the same power so molded the details of many registration certifi- 
cates that officers conducting elections were able, or assumed to be, to reject many 
voters on account of trivial or pretended defects in their certificates. Against the 
sweeping disfranchisement of this law the avera^ voter was powerless when he ten- 
dered his ballot. Under color of law his exclusion was complete. 

A majority of this committee has reached the conclusion that the voters of the 
district now in consideration who were qualified under the constitution of South 
Carolina and who were rejected under color of the enforcement of the registration 
law are entitled to be heard in this contest. 

In this conclusion no violence is done to the doctrine that " where the proper 
authorities of a State have given a construction to their own statutes that construction 
will be followed by the Federal authorities." While the supreme court of South 
Carolina has not passed decisively upon the statute in question the people themselves, 
the highest authority in that State, have decreed its disappearance from the statute 
book. 

From this standpoint we look for the course to be followed. Shall the election be 
set aside and the seat in Question vacated? Under the authorities we think not. 

Beyond doubt the usual formalities of an election were for the most part obser\-ed. 
No substantial miscount of votes actually cast is alleged. There are no charees of 
violence or intimidation seriously affecting the result which have been verified. If 
fraud be alleged, under sanction of legislative enactment, it was a general fraud, and 
the returns are in general unchallenged for correctness. The votes actually cast are 
not in controversy; the votes not cast are the ones presented for computation. 

Quoting McCrary, sections 483, 489, and Waddill vs. Wise (Rowell, 
224), the committee said: 

It is a matter of serious import and precedent to introduce into an election the 
count of a large disfranchised class. But if the principle is good as to 4 or 40 or 400 
it should certainly be no less available for a larger number; or, briefly, the number 
is immaterial if capable of correct computation. 

The contestant claimed to be allowed the votes of several thousand 
alleged voters, whose names were given, but whose qualifications 
rested on varying testimony. The names of the voters appeared in 
lists executed in most of the election precincts on the day of the elec- 
tion, signed by the pai-ties or by authorization, and were m most easels 
appended to a form of petition addressed to Congress, reciting that 
the subscribers were qualified to register and vote and had ^*^made 
every reasonable effort to become qualified to vote according to the 
registration law of this State, but have been denied an equal chance 
and the same opi)ortunity to register as are accorded to others,'' and 
had presented tnemselves at the election, intending and desiring to 
vote for contestant, and were denied the right to vote. The committee 
said: 

These petitions are not usually verified by affidavit, but are generally supple- 
mented by testimony of those who had them m charge, with such explanations an<l 
corrol)oration8 as the witnesses could give. 

It is considered by a majority of this committee that these lists are not per se e\i- 
dence in the ])ending contest. They are declarations, important paHs of which 
should be proven in accordance with usual legal forms. It is not impossible so to 
do, and consequently we think it is necessarv for reaching tnistworthy results. 

IJnder the authority of Vallandigham vs. Campbell (1 Bartlett, p. 31) these decla- 
rations might serve a use ]x?yond a mere list for venfication, for it was there held 
"the law is settle<l that the declaration of a voter as to how he voted or intended to 
vote, made at the time, is competent testimony on the point." 

We propose to compute the ballot^ of those who were entitletl to cast them, and 
there is ample support in a line of authorities and precedents. A few only are 
selected. 
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Delano V8, Morgan (2 Bartlett, 170) , Hogan vs. Pile (2 Bartlett, 286), Niblack vs. 
Walls (Forty-second Conjrress, 104, January, 1873), Bell vs. Snyder (Smith's Rep., 
251), are uniformly for ** the rule, which is well settled, that where a le^l voter 
offers to vote for a particular candidate, and uses due diligence in endeavormg to do 
so, and is prevented by fraud, violence, or intimidation from depositing his oallot, 
his vote shall be counted." 

In Bisbee, jr., vs. Finley (Forty-seventh Congress) it was stated, "as a question 
of law we do not understana it to be controverted that a vote offered by an elector 
and illegally rejected should be counted as if cast." 

In Watldill vs. Wise (supra) the same doctrine was elaborately discussed and a 
further step taken by holdmg "that the ability to reach the window and actually 
tender the ticket to the judges is not essential ia all cases to constitute a good offer 
to vote." 

Referring to the evidence given in connection with the lists in this record it seems 
proper to adopt some general principles as a standard for the examination, and the 
following have been used as suitable and in accord with the precedents quoted: 

First. The evidence should establish that the persons named in the lists as excluded 
voters were voters according to the requisites of the constitution of South Carolina. 

Second. The proof should show that said persons were present at or near the Con- 
gressional voting place of their respective precincts, for the purpose of voting, and 
would have voted but for unlawful rejection or obstruction. 

Third. That said excluded voters would have voted for the contestant. 

Applying these principles to the testimony in detail the committee 
found 3,1M votes, 501 or which, however, were included *'for argu- 
ment's sake," being from places at which no polls were opened. By 
either computation the number was insufficient to overcome the 
returned majority of contestee. 

There was no minority report, and when the case was presented to 
the House it was stated that the "resolutions in the report represent 
the unanimous sense of the committee," but most of the points of law, 
as above cjuoted, are expressly stated in the report to be flie opinion of 
'^a majoritv" of the committee. 

The resolutions presented were adopted without division on May 1, 
1890, and contestee retained the seat. 

[Report 1566, first session Fifty-fourth Congress.] 

(36) Murray vs. Elliott. 

//legal rejection €if votes. Majority report Jhr contestant/ minority 
report for contestee. Contestant seated. 

Majority report by Mr. Overstreet; minority report by Mr. Jones. 

This case turned on the charges of unlawful rejection of votes by 
the election officers in the city of Charleston, S. C. According to the 
returns, contestee had a majority of 1,637. It was admitted that con- 
testant should be credited with 217 votes cast at Haut Gap, Berkeley 
County, where the Federal polls were not opened by reason of the fail- 
ure of the managers to act, but the electors, under the law, improvised 
an election board and cast their votes. This would reduce the returned 
majority of contestee to 1,420. His returned majority in the city of 
Charleston was 2,414. The committee called attention to the history 
of this district in Congressional contests and to the fact that contestee 
in this case had been thejcontestee in two previous contests. In the city 
of Charleston the number of colored men of voting age was 8,437; that 
of whites was 6,492. The colored voters were, as a whole. Republi- 
cans, and were actively interested in the election, attending in large 
crowds, both at the re^stering offices and at the polls, and yet the 
returned vote was, Elliott, 2,811 votes and Murmy 397 votes. Con- 
testee received 43 per cent of the white vote and contestant 4 per cent 
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of the colored vote, the white minority thus outvoting the colored 
majority nearly 10 to 1. The committee said: 

In the abeenc^ of some reasonable explanation it would, indeed, be strange that in 
a city of 65,000 j>opulatioii, with 8,000 colored voters and 6,000 white voters, the 
proportion of white voters to colored voters should be as 10 to 1. 

But a 8tu<ly of the record discloses a reasonable explanation; and that is that the 
board of supervisors fraudulently impeded and prevented the registration of colored 
voters, and committed intentional errors in the execution of registration certiiicates for 
illiterate voters, and that challengers, unauthorized by law, and by the sanction of the 
managers at the various precincts, arbitrarily passed upon the qualifications of colored 
voters and directed who should vote and who should not, and that in some of the 
precincts the dead and absent were recorded as having voted. 

The boartl of supervisors for the city of Charleston consisted of three men, to whom 
each voter was required to apply for a certificate of registration. This board was an 
arbitrary court, before which illiterate and ignorant voters were compelled to go and 
in which they had a right to place full confidence. If errors were made upon the 
certificates the illiterate voters would not be able to discover them and if an error 
proved fatal to his certificate the voter was helpless. 

A common excuse for rejection of ballots was that certificates held by the voter 
failed to givt the number of the precinct, or the correct number of the ward in 
which the voter lived, or the proper number of his residence. The fact that these 
errors ai)peared always with certincates held by colored voters is significant. That 
the voters holding such certificates were illiterate was suflScient excuse for their 
ignorance of the condition of the certificates, and plainly shows that the errors were 
made by th^ 8ui)erv'i8or of registration, and whether intentional or not should not 
operate against the voter. The common character of the apparent mistakes, and 
their frequency, strongly and conclusively indicate that they were intentional, and 
ma<le for the purpose of depriving the holders of the certificates of their ballots. 

The evidence strongly shows that the supervisors of registration in Charleston 
threw every possible o})stacle in the way of a full and fair r^stration. By delay in 
the issuing of certificates, bv seeming investigations, by excuses, by favoritism, and 
by dis<Tiniination against the colored voters, unquestionably many hundreds were 
prevented from registering. This state of facts is shown to have existed in almost 
every precinct in the city. To show the character of this testimony, and that the 
con(iition was almost universal, the following extracts from the evidence taken from 
the record are given: 

The committee quoted a large amount of testimony and added: 

THE DEMOCRATIC CHALLENGERS. 

The law of South Carolina makes no provision for any such oflScer as a challenger; 
neither does it recognize or favor party representation in the formation of the different 
lx)ards. And yet in everv precinct iii the city of Charleston a Democratic challeuj^er 
was on duty, and in nearly every instance a privileged character within the polling 
place, while at each precinct the officers of election were all Democrats. 

In many instances the challenger was the authority of the board upon the ques- 
tion of qualification, and in no case where the challenge was exercised was the voter 
allowed a hearing or permitted to vote. 

The familiarity of the challengers with the registration books and the kind of cer- 
tificates held by the voters evidenced their preparation for their part m the plan, 
which was to point out the defet^ts in the certificates of r^ostration because of whicli 
the election managers rejected the ballots. 

THE ELECTION MANAGERS. 

The election managers in each precinct in the city of Charleston were Democrats. 
No other party was recognized upon the boards. And while the law of the State is 
silent as to party representation, all sense of justice and right, equity and foimess, 
woul<l demand sucli recognition. It is, of course, possible for a board composecl 
wholly of men of one party to properly and honestly discharge the duties of such 
board, and the law presumes their duties were so discharged; but in this case the 
managers of election became the third side in the triangle of fraud that controlled 
the election in the city of ('harleston. By their treatment of the Democratic chal- 
lenger, whereby he was made the authority upon the qualification of voters, by their 
refusal in many cases to expose the inside of the box before voting began, and the 
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conduct of a private count at the close, and in some cases bv the personal misconduct 
of the members of the board, the presumption of law in tneir favor is overthrown; 
and, construing their action in the light of the conduct of the supervisors of registra- 
tion and Democratic challengers, a conspiracy, involving them all, to defraud the 
colored voters of their ballots in the int 3rest of the contestee is reasonably inferred. 
To show the character of this testimony, and that it was common throughout the 
city of Charleston, the following extracts from the evidence taken from tne record 
are given: 

The committee here quoted a large amount of testimon}" bearing on 
these points, and also on instances of fraudulent voting of dead or 
absent persons. They summed up the case as follows: 

These instances strengthen the claim that the entire election in the city of Charles- 
ton was tainted with fraud, and that gross irregularities occurred at nearly every 
precinct. , 

The conduct of the supervisors of registration and the managers of elec^tion, and 
the practice of swelling poll lists with the names of the dead and al ent voters, was 
such as to cloud the result with untrertainty and doubt. 

The presence of the challenger and his conduct, although unauthorized by law, 
would not in itself be sufficient to invalidate the election where such officer acted, 
but, considered as a circumstance in connection with the known mist'onduct of the 
supervisors of registration and the managers of election and the swelling of poll lists, 
it becomes of great importance in determining whether or not the will of the major- 
ity of the voters at sucn precincts is expressed by the returns. Fraud in the conduct 
oi an election may be shown by circumstantial evidence. (McCreary on Elections, 
3d e<l., sec. 540; English tv». Peelle, Forty-eighth Congress.) 

It is not necessary, in order to set aside a return for fraud, that the officers of elec- 
tion participated in the fraud. But if the unlawful acts of third persons are connived 
at by the officers the effect is the same. (McCreary on Elections, 3d ed., sec. 543. ) 

It is the opinion of the committee that the conduct of these officers was such as to 
bear the badge of fraud at each of the election precincts of Charleston, except Nos. 
1 in Ward 2, 1 and 2 in Wanl 6, and 1 in Ward 10, and the question then arises 
whether the returns shall be purged or rejected. 

The authorities are clear and complete that where fraud taints a return it can not 
be purged, but must be rejected; but a return can be purged only by rejecting ballots 
illegally cast or wrongfully counted. While in this case legal ballots were unques- 
tionably kept from the box by the ille^l and wrongful acts of persons connected 
with the machinery of the election, it is impossible to determine the number of these 
ballots, and the only logical and equitable result is to reject such returns. 

The committee therefore rejected all but four precincts in the city 
of Charleston. 

Making the corrections and deductions indicated, contestant would 
have a majority of 434 votes, and the comn^iittee therefore presented 
resolutions declaring him elected. 

The minority disagreed on nearly every point. They said: 

The undersigned, not Wng able to agree to the report of the committee or its con- 
clusions, feel constrained not only to dissent therefrom, but to assail it as failing to 
present the case fully and properly for the determination of the House. 

There was no dissent in regard to counting the Haut Gap votes. 
The issue was on the 20 precincts (out of 24) in the city of Charleston. 
This city, the minority noted, was never in the old Seventh district, to 
whose history the majority had referred. The new district was a sea- 
coast district, of contiguous territory and similar interests. The 
minority quoted testimony showing that contestant was unpopular 
with his own party. He had been accused of getting his nomination 
by unfair means, and was not a resident of the district. Contestee 
was shown by the returns to have received large majorities at many 
strong colored precincts against which there was no evidence of fraud. 
The registration board of ('harleston had thrice moved its office, so as 

H. Doc. 510 35 
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to give everybody a convenient chance to register, and had taken 
three months to do its work. There was no evidence against the char- 
acter of its members. All the charges in the testimony against registra- 
tion officers either related to a forme*- or subsequent b<mrd or no time 
was fixed by the witness. The testimony quoted in the majority 
report on the general manner of conducting the election was contra- 
dicted by mucn other testimony not quoted. The minority quoted 
some of it by precincts. 

Taking all the testimony given about persons rejected at the polls who were regH^ 
tered, we find that the names of 118 persons are testified to as having registered and 
were not allowed to vote; that of this number only 36 themselves swore that they 
were registered, and that Supervisor L. E. Williams proves that of the remainder 
77 never had been registerea. Deducting these 77 from the 118, there remain 41 
persons aa to whom it has been testified that they wei^ rejected as voters although re^- 
iHtere<l. So tl it, taking the most extreme case against the contestee, there were not 
in the entire city of Charleston more than 41 r^stered voters who were refused the 
right to vote. ♦ * * A careful scrutiny of the whole evidence in this case con- 
vinceH us that the contestee received a substantial majority of the votes cast for Repre- 
sentative in Congress, and that if every vote of those who offered to vote, with or 
without certificates of registration, in the city of Charleston should be counted for the 
contestant the majority of the contestee would not l)e materially reduced. * * * 

TnlesH the presunvption is indulged that every man who has a dark skin isa Repab- 
lican and votes the Republican ticket at all times and under all conditions anci cir- 
cumstances, even when he swears that he voted otherwise, it will be impossible to 
give the contestant the seat which he claims. 

The minority therefore recommended resohitions declaring contestee 
elected. 

The case was fully debated in the House, and the resolutions pre- 
sented by the minority were lost by a vote of 48 to 144. The resolu- 
tions presented by the majority were then passed by a vote of 153 to 
33, and on June 4, 1896, Mr. Murray was sworn in. 

[Report 1567, parts 1 and 2, first session Fifty -fourth Congresi*.] 

(37) Kearby vs. Abbott. 

Rijected haUots; recount ^ inform al retui^iis, liepitrt far <'m}t*\HU4\ 
who retained the seat. 

According to the returns contestee received a plurality of 344 votes. 
Contestant alleged that several hundred votes in the various precinct*} 
of Dallas County, Texas, were cast and not included in the returns, 
and that they were all cast for him; that in another county there were 
no precinct returns, but only tally sheets, which the county commis- 
sioners had no right to count, and that his party was denied repre- 
senttition at polls in another county. Sundrv minor irregularities were 
also alleged. A recount of the votes in l)allas County and of one 
precinct \n another county showed, according to contestant's claim, a 
net gain for him of 144 votes. The committee said: 

Many questions arise as to the various ballots concerning which there is a contro- 
versy between the contestant and contestee, but for the purpose of the decision in 
this case it is unnecessary to consider them, and the case may be disposed of on the 
theory that the contention ot the contestant is correct, and that the 144 votes which 
he claims to have gained should be credited to him. 

The charges of nonrepresentation of contestant's (the Populist) party 
were disproved. The case must then turn on the rejection of the 
tally-sheet returns counted by the county commissioners. The com- 
mittee said; 

It will be seen, therefore, that the contestant asks to be awarded a seat to which 
he was not elected, on the ground that the officers at certain election precincts 
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n^leoted to comply with the statutory requirement — that they should make out and 
deliver to the county judge returns showing the vote polled at the precincts of which 
they were the managers of the election. ♦ * ♦ 

The contestee took the testimony of one or more officers of each of the election 
precincts from which no returns were made, and it was proved that the failure to 
make the returns in each instance was occasioned by the fact that no blanks upon 
which returns should have been made were furnished; but as to each precinct proof 
was made from the tally sheet and from the memory of the officers of election 
exactly what the vote actually polled for each candidate was. 

It was not contended by the contestant and no effort was ma<le to prove that the 
vote was in any instance aifferent from that shown by the tally sheet and as testified 
to by the witnesses. But he contends that it was necessary that there should have 
been a recount of the ballots cast at each of the voting precincts. Upon this point 
the committee are agreed that if the contestant had alleged that the vote at any of 
the precincts from wnich there were no formal returns was different from that shown 
by the tally sheet, or if he had charged that there was any fraud on the part of the 
election oflncers, it would have been necessary for the ballots cast at such precincts 
to have been recounted, as they were in the precincts concerning which he made 
such charges, but it is to be observed that no such contention was made by the con- 
testant, and no suspicion was raised as to the correctness of the vote as estimated by 
the commissioner's courts of the different counties and as proved by the contestee. 

The resolutions recommended, declaring contestee elected, passed 
the House May 4, 1896, without division. 

(38) Yost vs. Tucker. 

Illegally rejected ballots; irTeguLarlties. Majority report for con- 
testee; yninority report for contestant, Contestee retained the seat. 

Majority report by Mr. McCall; minority report by Mr. Walker. 

According to the returns, contestee had a plurality of the ballots 
counted of 892. The oflBcers of election at the various precincts of the 
district threw out 3,797 ballots as improperly or imperfectly marked 
(under the Walton Australian ballot law of Virgmia). Of these 
rejected ballots, 1,021 were destroyed by the election officers, and 
2,776 were preserved and included in the subsequent recount of all 
the ballots in the district. 

Contestant claimed that the ballots rejected by the election officers 
were nearly all marked with sufficient accuracy to disclose the inten- 
tion of the voter, and that the imperfections of the ballots were due 
to a partisan administration of the law in the interest of contestee. 
A recount of all the ballots preserved was held, and a description of 
the character of all the rejected ballots preserved was thus in the record. 
Testimony was taken showing the nature of the irregularities of some 
of the ballots destroyed on the night of the election, and this testi- 
mony, so far as it was clear enough to establish the facts, was also con- 
sidered by the conmiittee. The sections of the law describing the 
ballot and the method of voting were as follows: 

Sec. 2. Each person offering to vote shall deliver a single l)allot to one of the judges 
of election in the presence of at least one of the other two judges. 

Sec. 3. The ballot shall be a white piaper ticket containing the names of the per- 
sons who have complied with the provisions of this act, as hereinafter provided, and 
the title of the office printed or written as hereinafter provided. None other shall 
be a legal ballot. 

Sbc. 5. It shall be the duty of the electoral boards of the several counties and 
cities within the State, within thirty days preceding each election, to cause to be 
printed a number of ballots eaual to twice the entire registered vote of the said 
county or city. These ballots shall contain the names of all candidates complying 
with the provisions as above required, printed in black ink, immediately below the 
office for which they have so announced their candidacy. 
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Sec. 11. Every elector (qualified to vote at a precinct shall, when he so deifiands, 
be furnished with an official ballot by one of the Judges of election selected for that 
duty by a majority of the judges present. The said elector shall then take the said 
official ballot and retire to said voting booth. He shall then draw a line with a pen 
or pencil through the names of the candidates he does not wish to vote for, lea\dng 
the name or names of the candidate or candidates he does wish to vote for unscratc-hed. 
No name shall be considered scratched unless the pen or pencil mark extend throuA^fa 
three-fourths of the length of said name; and no ballot save an official ballot abo\-e 
provided for shall be counted for any person. When, as to any office, more than one 
name remains unscratched, the ballot ior that particular office shall be void, but the 
ballot as to any other office for which only one name remains unscratched shall be 
valid. He shall fold said ballot with the names of the candidates on the inside and 
hand the same to the judge of election, who shall place the same in the ballot box 
without any inspection further than to assure himself that the ballot is a genuine 
ballot, for which purpose he may, without looking at the printed inside of said bal- 
lot, inspect the official seal upon the back thereof: Proviaed, It shall be lawful for 
any voter to erase any or all names printed upon said official ballot and substitute 
therein in writing the name of any person or persons for any office for which he may 
desire to vote. 

The result of the recount showed 12,126 perfect ballots cast for con- 
testee and 10,512 for contestant. It was agreed that a large number 
of more or less imperfect ballots should oe added to these figures. 
According to the majority, the added ballots would reduce the majority 
of contestee (892 on the returns or 1,614 on the perfect ballots) to 221 
or 161 votes; according to the minority, the majority of contestee 
would be overcome and a majority for contestant of 62 votes shown, 
which would be further increased to 736 by wholly rejecting two 
counties and three precincts where the whole conduct of the election 
was tainted by fraudulent conspiracy. 

Upon 1,169 ballots cast for contestant and 114 cast for contestee the 
only irregularity was that the caption of the ticket as well as the 
names of the candidates not voted for was '"scratched." These "cap- 
tion-marked" tickets were counted by both the majority and the 
minority. The majority said: 

The general rule, doubtless, is to count those ballots which clearly express the 
intention of the voter, but the intention must be expressed as provided by law. We 
do not suppose it would be contended, in view of the requirement of this statute for 
an official ballot and an express prohibition against counting any other ballot, that a 
ballot provided by the voter himself and deposited by him should be counted, 
although it expressed his intention beyond all doubt. The question here is not one 
which rests on a supposed ambiguity of the ballot, but it is a question of what the 
laws of Virginia require. 

The intention of the voter, if it can be clearly ascertained from the ballot, will 
generally be given effect to, and when it is not expressed according to the strict 
requirements of a statute, such requirements will often oe regarded as merely directory, 
unless a failure to comply with them is declared to be fatal to the ballot. But where 
the statute itself provides that a certain thing shall be done by the voter or his vote 
shall not be counted, then there c>an be no question that a provision of that character 
is mandatory and that a failure to comply with it is fatal to the ballot. 

In the present case there is no question of the intention of the voter. There was 
only one office to be filled, and it is hardly conceivable that more than 1,200 voters 
in this district should have left their homes, gone to the polls, entered the booths, 
and gone through the act of voting with the intention of voting to fill no office what- 
ever. This was the first election at which the Walton law was applied in Vii^ginia, 
and undoubtedly the caption was marked out by reason of the failure on the part of 
the voter to unaerstand this novel system. Unless clearly required to reject these 
ballots by the Virginia laws, the committee believes they should be counted. 

The words "none other shall be a legal ballot" in section 3 refer to the Australian 
ballot provided for at the public expense, and the words in section 11 of the act, 
"no ballot save an oflScial ballot above provided for shall be counted for any person," 
were in the opinion of the committee intended only as a prohibition of the counting 
of any other than the ballot provided for by the first sections of the act. The erasure 
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of the caption did not destroy the character of the ballot as an official ballot, and 
since there could be no ambiguity or doubt ae to what office the voter intended his 
candidate to fill, since only one office was named on the ticket, the committee is of 
the opinion that these so-called ** caption-marked" ballots— 114 for Tucker and 1,169 
for Yost— should be counted. 

There were 54 ballots for contestant and 14 for contestee described 
as "blotted or blurred" — that is, correctly marked by the voter, in 
ink, and then folded before the ink was dry, so that a blot or mark 
was left on the unscratched name. The committee counted these, 
saying: 

As to the ** blotted or blurred " ballots, the most difficult question would be one 
of fact, as to whether they were ** scratched '* or ** blotted." This question is settled 
by agreement of the contestant and contestee. It is conceded tnat they were all 
proi)erly marked, and in folding them before the ink was dry an impression was 
made on the names not markeii. This is purely accidental and not to be deemed 
the markyig or scratching contemplated by the statute, which is to be done by draw- 
ing a line *' with a pen or pencil through the names of the candidates for whom 
the voter does not wish to vote. The contestant's notice of contest contends that 
similar ballots cast for the contestee should not be counted and does not claim that 
such ballots should be counted for himself. The committee are of opinion, however, 
that they should be counted — 14 for Tucker and 54 for Yost — as appears by the record. 

There were also 454 ballots for contestant and 271 for contestee 
described as " imperfectly marked." The principal diflference between 
the majority and minority of the conmiittee was on these , ballots, the 
majority rejecting and tne minority counting them. The majority 
said: 

The "imperfectly marked" ballots are admitted to be ballots which were not 
marked as provided in secton 11 of the Walton act. It is provided in that section, 
quoted above, that after the voter has retired to the booth he shall draw a line with 
pen or pencil through the names of the candidates for whom he does not wish to 
vote, leaving the name of the candidate for whom he does wish to vote unscratched. 
It then says: 

*'No name shall be considere<l scratched unless the pen orpencil mark extends 
through three-fourths of the length of said name. * * * Wiien, as to any office, 
more than one name remains unscratcheii, the ballot for that particular office shall be 
void, but the ballot as to any other office for which only one name remains unscratched 
shall be valid." 

It appears very clear that unless a name is marked through three-fourths of its 
length it is not, within the meaning of the law, to be considered as scratched at all, 
and therefore more than one name in the so-called ** imperfectly marked" ballots 
remains unscratched upon the ticket, and the law expressly provides that in such a 
case the ballot shall be void. It is not for the committee to decide whether the 
provision as to the marking of the ballot is a wise or reasonable one or not. The 
voter has failed to express his will by the so-called "imperfectly marked" ballot, 
acconiing to the re(^uirement of the statute, and, foiling in that, the statute declares 
that the ballot is void. In the judgment of the committee, therefore, these ** imper- 
fectly marked " ballots can not be counted. 

The 1,021 destroyed ballots belonged, in general, to the same classes 
as the above, and the committee counted such of them (naturally only 
a small part) as were ascertainable by evidence. They said, in general: 

With reference to these ballots, generally, it may be said, in most instances, that 
tiie Republican judges at the precincts where they were cast concurred with the 
other judges in treating them as absolutely void and agreed that they should be 
burned or otherwise destroyed. At a few precincts the Republican or Populist 
judges objected to their destruction, but the record shows that in almost every case 
these judges an-eed to the count and concurred in the conclusion of the other judges 
that these ballots were not marked as required by the statute and could not l^e 
counted. 

While the committee is of the opinion that in no case should the defective ballots 
have been destroyed, yet it is of their opinion that in nearly all of the precincts their 
destruction was made in entire good faith and tliat such destruction m most of the 
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precinctfl does not prove an intention to commit fraud on the part of the election 
judges. The contestant attempts to prove that some of these ballota were intended 
for nini, and as b^ their destruction he was prevented from having a recount of them, 
it is clearly his nght to prove by the testimony of the judges, or of any witnees, the 
exact vH)ndition of the ballots, and lie is entitled to the benefit of any that he can 
show were cast for him. 

The testimony in regard to each precinct was then discussed in 
detail, to show the exact result arrived at by the application of this 

Erinciple. The number of ballots proved by sufficient evidence to 
ave been improperly rejected was found to be insufficient to over- 
come the remainder of the returned majority of contestee. 

Contestant also claimed that the vote oi two counties should be 
thrown out on the ground that the names on the ballots were "alter- 
nated " and printed in Old English, German, or script type for the 
purpose of confusing and misle^in^ illiterate voters. The committee 
condemned these practices, but as thev were committed by the county 
and not by the precinct officials, they did not reject the returns. They 
said: 

The statute does not provide the precise order in which the names upon the ballot 
should l)e printed nor the kind of type that should be used, but apparently aasamed 
that the officers charged with this duty would be governed by the principles of 
common honesty and fairness and would not provide a type which was unusual nor 
jujQjle with the names for the purpose of confusing the illiterate voter. 

Whether this alternation of names indicated a fraudulent design on the part of the 
electoral board or an excess of partisan zeal which would hesitate at nothing not 
posit ivelv forbidden by law, it was a trick which can not^ be defended, and it is 
mcreilibie that the public officers of one of the great and historic Commonwealths 
of the Union should be guilty of such an unequal and partial administration of the 
law. * * * The great object of the Australian ballot is to secure the advantage$i 
of setTet voting. It renders the workingman mdependent of his employer and 
operates as a bar to bribery, because whatever corrupt contracts have been made for 
the purchase of votes the bribe giver can not know that the vote which he has 
l)ouj;ht has been delivered. This secrecy is rendered more certain by givmg the 
voter every facility for learning what the ballot contains. 

It is a usual provision in States having this system to require copies of the official 
ballot to l)e posted in the polling places, so that each voter may study it for hunself, 
ascertain the exact location of the names of the candidates for whom he wishes to 
vote, and prepare his own ballot without the aid of the assisting officers, who are, 
at l>pst, but a necessary evil. While it is a weakness of the Virginia statute that it 
does not contain such a provision, it is increilible that it should nave a provision, so 
antagonistic to that system of voting, as well as to the fundamental principles ot a 
free <^<jvernment, as to make it a crime for the voters to discuss freely with each 
other the make-up and the contents of the ballot they voted. Only a positive and 
clear declaration would bear such a construction. * * * 

If the officers guilty of such conduct had charge of the making up of the returns 
in the various precincts they would need to be scrutinized with the gravest sus- 
picion, and they certainly would not be entitled to that weight and effect as evidence 
which are due to uncontaminated returns. But the elections were in charee of the 
election judges at the different precincts, and while the feet that these judges were 
appointed ]»y the county electoral boards is a circumstance which would invite the 
most careful scrutiny of their conduct, it would be a daring conclusion to infer that 
the credibility of the returns at all the precincts in this county was destroyed and 
that all the voters should be disfranchised because the precinct officers had been 
a|)[M)iute<l by a central county board which alternated the names on the ballot. 
Such a wholesale exclusion of votes would not be warranted, but the evidence of 
each precinct should be considered separately, as it has been by the committee in 
the [)receding portions of this report. 

The committee is also under the necessity of considering whether and how much 
the contestant's vote suffered on account of this method of printing. There were 
349 defective ballots in Amherst County out of a total of 2,705 (p. 124 of the record), 
a percentage not materially greater than the percentage of defective ballots throogh- 
out the whole district, and the relative strength of the parties, as shown at previous 
elections, appears to have been fairly maintained in this election. 
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Substantially the sanje observations may be made as to Appomattox County, 
where there were 153 defective ballots out of a total of 1,431 (p. 160 of the record), 
and the contestee received a plurality of 49. The committee is of the opinion that 
the evidence will not warrant the rejection of the votes of these two counties. 

The committee summed up the case as follows: 

In the consideration of this case the committee has been mindful of the fact that 
this was the first application in Vii^ginia of a new and complicated method of voting. 
The statute on many points was far from clear and explicit It had to be conatruS 
and enforced in the first instance at the polls by men who were not constitutional 
lawyers, and who came direct from the ordinary pursuits of life. It was to be 
expected that there would be contradictory constructions under these circumstances 
upon the meaning of the law. 

The committee believes that many of the things that appear to have been done 
contrary to the statute were done in good faith. The great number of defective bal- 
lots was due largely to the novelty of the system, to carelessness in marking by voters 
who could read and write, and to some extent by attempts made by illiterate voters 
to mark their own ballots without asking assistance. If those who could read and 
write would mark their ballots strictly as the law provides and those who can not 
would demand the requisite assistance of the constables, any defective ballots would 
be evidence of fraud on the part of those officers. But the condition of things at the 
election of November, 1894, will not warrant such a conclusion in the pending case. 

Since the result of all these conclusions still left a majority for con- 
testee, the committee recommended resolutions declaring him elected. 

The minority held that all the defective ballots on which the inten- 
tion of the voter was plain should be counted. 

It is not disputed that upon each of these ballots the intention of the voter is 
dearly and unmistakably stamped. The sole question in reference to them is 
whether or not a ballot technically defective shall be counted. Were equity to be 
considered, there would be no disagreement on this point The will of the elector 
was honestly expressed and is clearly shown. But it is insisted that simple honesty 
and plain intention shall not prevail where there has been failure to comply with 
merely ttH'hnical requirements of the statute — that the very foundation principle 
upon which our representative system is based shall be uprooted because of some 
immaterial imperfection in the superstructure. 

No rule of law which would deprive a legal elector of his ballot, where his right to 
vote is unquestioned and his intiBution to vote for a particular candidate is clearly 
nimle out, will ]ye favored by any court or any tribunal, and no mere technical con- 
struction of the law will be adopted or even tolerated which will produce such wrong 
and work such injustice. 

The imperfections on these ballots consisted, generally, of the failure 
on the part of the voter to erase all the names not voted for by a hori- 
zontal line touching at least three-fourths of the letters of the name. 
In some cases the names were scratched with a series of vertical or 
oblique dashes; in others the line extended the full length of the name, 
but actually touched only the capitals and extended letters, being too 
high to cut the smaller letters; m others the line curved up or down, 
so as to miss over one-fourth of the letters. If all these were counted, 
in addition to those counted in the majority report, contestant would 
have a majority of 22. 

After counting all these, there would still remain 2,711 ballots 
either burned and not proved, or preserved or proved and shown to 
be too defective to show the intention of the voter. The minority 
showed that this large proportion of failures was due to a partisan 
conspiracy and the violation of law on the part of supporters of con- 
testee. This conspiracy went so far as to invalidate the returns from 
certain counties and precincts for fraud and to make it morally cer- 
tain that contestant's actual majority of the votes of legal electors hon- 
estly attempted to be cast for him was much larger than the computed 
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majority based on specific evidence. The minority discussed the evi- 
dence in detail, counted the destroyed ballots in several precincts in 
which the majority had not considered the evidence clear enough, and 
rejected the vote where the ballots had been printed in German or 
script letters, the names alternated, and the conduct of the judges of 
election and special constables, in violation of the law, was such as to 
show and consummate a conspiracy to deceive and defraud the illit- 
erate voters. The minority summed up the case as follows: 

In order to deprive this contestant of the seat to which he was honestly and lesallj 
elected, this House nuist absolutely disregard a cardinal rule of law,' founded on 
etjuity and firmly established by tlie hij^hest judicial tribunals of the land. 

It must decide that where, by an inspection of the ballot, a voter's honest intention 
is plainly shown l)eyond the possibility of a doubt, the ballot shall be declared invalid. 

It must decide that when* a fraudulent conspiracy is entered into by election officers, 
and thousands of lej?al voters are thereby disfranchised, the few who escape the effect 
of the conspiracy must In* depriveti of their rights under the strictest technical con- 
struction of statutes. 

It must decide that the decision of the supreme court of Virginia respecting the 
duties of special constables is a nullity, and that instructions to those constables from 
l)arti8an officials for partisan purposes are binding. 

It must decide that ^mrtisan officials have a perfect right to disfranchise le^l voters 
opposed to them, and to this end may print ballots in any way and in any langnage. 

The minority report was signed by Mr. Walker and Mr. Thomas. 

The case was fully delated and closely contested in the House. On 
January 21, 1897, tfie substitute recommended by the minority, declar- 
ing contestant elected, was lost by a vote of 119 to 127. A motion to 
reconsider was laid on the table by a vote of 120 to 104, and the reso- 
lutions presented by the majority were then passed by a vote of 118 
to 47 (190 not voting; 14 counted present and not voting, to make a 
quorum). So contestee retained the seat. 

PReport 1()3(), parts 1 and 2, first session Fifty-fouilh Congress.] 
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FIFTY-FIPTH CONGEESS, 1897-1899. 

Committee oil Elections No, 1, 

Mr. Tayler, Ohio. Mr. Davenport, Pennsylvania. 

RoYSE, Indiana. Bartlett, Georgia. 

LiNNEY, North Carolina. Fox, Mississippi. 

Maxn, Illinois. Settle, Kentuck3\ 

Mr. Hamilton, Michigan. 

(On December 18, 1897, Mr. Royse became chairman of Committee 
No. 2, and Mr. Lawrence, of Massachusetts, took his place.) 

Cmnmittee oii EI^ctimiH No. 2, 

Mr. Johnson, Indiana. Mr. Belford, New York. 

Clarki-:, New Hampshire. Maguire, California. 

Weaver, Ohio. Robinson, Indiana. 

Olmsted, Pennsylvania. Gaines, Tennessee. 

Mr. Davison, Kentucky. 

(On December 18, 1897, Mr. Johnson, of Indiana, at his own request, 
was excused, and Mr. Royse, of Indiana, was appointed chairman.) 

Committee oil Elections No. 3. 

Mr. Walker, Virginia. Mr. Cochrane, New York. 

Codding, Pennsylvania. Miers, Indiana. 

Mesick, Michigan. Burke, Texas. 

Kirkpatrick, Pennsylvania. Brundidge, Arkansas. 

Mr.^ Crumpacker, Indiana. 

(On December 18, 1897, Mr. Codding was excused and Mr. Boutell, 
of Illinois, was appointed in his place. ^ 

(The committees were not appointed until the legislative day July 
22, actual day July 24, 1897.) 

Cases. 

Committee No. 1. 

(1) Thomas H. Clark m. Jesse F. Stallings, Alabama. 

(2) G. L. Comer vs. Henry D. Clayton, Alabama. 

(3) William F. Aldrich vs. Thomas S. Plowman, Alabama. 

(4) Grattan B. Crowe vs. Oscar W. Underwood, Alahavia. 

(5) Jonathan S. Willis vs. L. Irving Handy, Ddaimre. 

(6) W. Godfrey Hunter vs. John S. Rhea, Kentucky. 

Committee No. 2. 

(7) Samuel E. Hudson vs. William McAleer, Pennsylvania. 
(H) W. S. Vanderburg vs. Thomas H. Tongue, Oregon. 

(9) Ben L. Fairchild vs. William L. Ward, New York. 
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(10) William E. Ryan vs. Henry C. Brewster, New York. 
11) Armand Remain vs. Adolmi Meyer, Louidana. 
Joseph Grazin vs. Adolph Meyer, Louisiana. 

Committee No. 3. 



iij{ 



(13) R. T. Thorp vs. Sydney P. Epes, Virginia. 

(14) Richard A. Wise vs. William A. Young, Virginia. 
h6) Josiah Patterson vs. E. W. Carmack, Tennessee. 
(16) John R. Brown vs. Claude A. Swanson, Virginia. 

(1) Clark vs. Stallings. 

Cas(' abandoned. Crmtestee retained seat. 

Report by Mr. Tayler. 

The body of the brief report is as follows: 

The Committee on Elections No. 1 , to whom was referred the contested election 
case of Thomas H. Clark v. Jesse F. Stallings, from the Second Congressional district 
of Alal>ama, respectfully report that the contestant took no steps after filing hi? 
notice of conttwt, and apiHjared before the committee on January 14, 1898, and stated 
that he had no (Icsire to further press his contest. 

The resolutions recommended were passed on January 18, 1898, 
without division. 

[Report 188, second session Fifty-fifth Congress.] 

(2) Comer vh, Clayton. 

( W.vr (thandoncd, (. ^nttcstre reiahwd seat. 

Report by Mr. Linney. 

After the tiiking of testimony in this case had proceeded for some 
time, contestfint formally abandoned the case and tiled a statement to 
that effect with the papers in the case. The committee reported these 
facts and recommended resolutions declaring contestee elected, which, 
on January 19, 1898, were passed without division. 

[Report 195, second session Fifty-fifth Congress.] 

(8) Aldkich vs. Plowman. 

Frand. 3Iajor!tij repirrtftrr amtestaritf minority report for ctmU^stee. 
U(m t(^i<tan t sra ftd. 

Majority report ])y Mr. Tayler; minority report by Mr. Bartlett. 

According to the returns, contestee had a majority of 2,967, all of 
which was in the two counties brought in contest, and nearly all of 
which was in Dallas County. Contestant carried the ''white counties.'' 
The conmiittce held that in Dallas County there was a conspiracy to 
carry the election for contestee by fmud and that there were certain 
fraudulent precincts in one other county. Under the law inspectors 
of election were recjuired to be of opposite political parties, and there 
were required to be two "markers ' of opposite parties to assist illit- 
erate or physically disabled voters. In regard to the inspectors and 
"markers'' the provision was: 

Clerkn ami markers must Ix* appointtni from a list of persons, not less than six nor 
more than ten in any one beat, who may ])o t^ugjrested for that purpose by the duly 
constituted authorities, resi>ectively, of the op}>osing political parties having candi- 
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dates to be voted for at the election. Every illiterate or physically disabled elector 
shall be permitted to have the assistance of a marker, who may be selected by him 
from the number of markers who have been appointed by the inspectors. Any 
inspector who may refuse to appoint markers irom the opposing parties, so as to 
give every illiterate and physically disable<i elector the opportunity to select a 
marker of his own political party, shall be guilty of a misdemeanor, and must, on 
conviction, be fined not less than one hundred dollars nor more than five hundred 
dollars. It is the sense of this section that the opposing political parties shall each 
have the right to suggest a list of names, not less than six or more than ten persons, 
to act a^ markers and clerks. If no lists are furnished, the inspectors shall appoint 
clerks and markers from opposing political parties. 

The committee found that this law had been violated throughout 
Dallas County. They said: 

In Dallas Countj the appointing officers were all Democrats. Notwithstanding 
the statutory recjuirements, they did not appoint a single Republican or Populist 
inspector of election. Lists were submitted to them of suitable men in each precinct — 
one by the so-called regular Republican nominee for Congress, and one joined in by 
the chairman of the People's Party of Dallas County, the chairman of the Republi- 
can party of Dallas County, the chairman of the Aldrich campaign committee, the 
memlx?r of the Republican executive committee for the Fourth district, and Mr. 
Aldrich himself. 

Exc^ept in two or three instances, w^here by mistake a Democrat's name was given 
in a list of three or four, not a single person was appointed inspector out of alx)ut 
two hundred names thus proi>osed oy tne opposition to Democracy. At the opening 
of the polls, the friends of contestant at the several polling places submitted, in 
accordance with the law, names of suitable persons for markers and c^lerks. In a 
few instances a marker was appointed, and in one prei^inct a clerk. 

Some pretense wa.s made, here and there, of appointing opposition inspectors, 
clerks, and markers by naming persons recommended by one Crocheron, a venal 
negro who adinittetl his depravity, and worked for Plowman, or by appointing 
so-calied represt»ntatives of the Gold Democratic candidate, but as only 111 votes 
were polle<l for other candidates than Plowman and Aldrich the pretense is apparent. 

The fact is, and is constantly in evidence, that the machinery of election in prac- 
tically every precinct of Dallas County was organized against the Republicans and 
Populists, ana was so organized in pursuance of a conspiracy to absolutely control 
the casting, counting, and returns of the votes. It was successful. 

The committee analyzed the testimony in regard to eight of the pre- 
cincts in Dallas County. In some of the precincts the entire registry 
list was returned on the poll book as voting, all but the first part (cov- 
ering the number shown by other testimonv to have voted) being in 
the exact order of the poll list, including alphabetical parts, or in some 
simple and systematic rearmngement of it. In others it was shown 
by the testimon}^ of the markers or the voters that more votes were 
cast for contestant than were returned for him, or that the returns 
showed more votes than were actually cast. The committeiB summed 
up^ its conclusions as to this county as follows: 

The result of our investipition is the conclusion .that every precinct in Dallas 
County in which a contest is made is so fatally tainted with fraud that the returns 
therefrom must be entirely disregarded, and that we can count only such votes as 
the testimony in the case shows were actually cast. In doing so we considered as 
proved only those which were shown by direct testimony to have been cast, as when 
the voter himself, or a marker, testified. We have counted none which depend 
upon hearsay testimony or conjecture. The tabulated statement, showing the result 
of our recount, appears later in this report. 

It is not necessary to cite authorities in support of the above proposition of law 
involved in this conclusion. It is axiomatic and elementary. 

In Talladega County there was no geneml conspiracy shown, but 
the returns from 3 precincts were tainted with frauds similar to those 
found in Dallas County, and the committee counted onJy the votes 
proved aliui«de. 
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The committee then presented a tabular statement (covering also 
the precincts in Dallas County not discussed in detail), showing a 
majority for contestant on the uncontested returns and the proved 
votes or the contested returns of 542 votes. 

The minority agreed to the rejection of 3 of the 8 discussed j>oIls in 
Dallas County, but found the evidence insufficient or contradictory as 
to the other 5, and i)roof of more votes aliunde in the 3 than were 
counted by the majority. As to the other 23 precincts, they held that 
there was no reason to reject them, and no justification of the conclu- 
sion of geneml conspiracy in charges of fraud covering only a small 
part of the precincts. They said: 

The demand of the majority report that, because the testimony concemii^ 8 of 
the precincts in Dallas County would seem to them to justify the exclusion ori^ejec- 
tion of the returns therefrom as unreliable, but leaving all of the remaining IS pre- 
cincts unchallenge<l, the returns as a whole from Dallas County must be rej<x't«a, is 
absolutely untenable and unprecedented. There are no charges, nor is there any e\i- 
dence, tending to show anything that would indicate that the returns from the 2:3 
uncontested precincts are not entitled to full confidence and all the prima facies^ given 
them by the law. The official returns of Dallas Countv, therefore, should not and 
ought not to l)e rejected as a whole, but each precinct should be judged by its own 
acts and stand upon its own merits. Such an act is unwarranted by law, arid such is 
not the course ot procedure justified by the authorities or by the prece<lents in Con- 
gressional cases. The only lust and proper course in this case is to deal with the 
returns by precincts; and where it is shown by comi)etent and sufficient evidence 
that the returns from a precinct are overturned by proof of fraud, then the correct 
rule is to permit proof aliunde of the vote cast. * ' * * 

The pretense of the contestant, which seems to have received a quasi sanction by 
the majority report, that there was a conspiracy extending over the Congressional 
district to defraud the contestant in various ways and by various methocis, is hanily 
worthy of notice by us. If there is any testimony in the record justifying the l>elief 
that there were uniform or universal fraudulent practices or improper methods even 
in the precincts above named — which is all that can be claimed for the contestant — 
we are not able to find it. The very fact that such methods or fraudulent practice**, 
if any, were confined to those 8 designated precinct« destroys the theor>' of a t*on- 
spiracy. It is evident that any such conspiracy would have and must have extende<i 
either to all the precincts in a single countv or* to a large majority of the precincts in 
the district; but it is admitted by the majority report, and by the contestant, that 
in the county of Dallas only 8 precincts are affected by it, and only 3 in Talladega 
County, and' none in any of the other counties or precincts of the district. 

It is idle and improper, therefore, to claim, or ask the House to infer, that there 
was any conspiracy whatever, and we shall pass that branch of the case without 
furtht?r comment, as being unworthy of our notice. 

The minority found, further, that there was in fact a fair division 
of the election officers between the two parties in nearly all the pre- 
cincts in Dallas County. Contestant was not the regular Republican 
nominee, and was a Populist. It was not surppsing, therefore, that 
he should claim that some of the Republicans appointed did not repre- 
sent him personally. 

The minority wentovor the precincts discussed in the majority report 
in detail, reaching the conclusions above indicated, and showed that in 
one county all tne election officers were Populists, which would at 
least balance contestant's claim as to Dallas County, and that in one 
precinct there was fraud in the interest of contestant. 

According to the findings of the minority, the contestee was elected 
by a majority of 2,82S. 

The case was fully debated in the House, and the substitute resolu- 
tion presented by the minority was lost by a vote of 124 to 144. The 
majority resolution declaring contestee not elected was passed by a 
vote (on division) of 12*J to 114, and the resolution declaring contestant 
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elected by a vote of 142 to 112. Mr. Aldrich was then sworn in, on 
February 9, 1898. 
[Repoit 284, second session Fifty-fifth Congress.] 

(4) Crowe m. Underwood. 

Fraud, Hepmi far co7iteste^^ who retained seat. 

According to the returns, contestee had a majority^ of 5,565 and a 
plurality of 7,811 votes. Contestant charged fraud in a large number 
of counties and precincts, and the committee found it proved in some, 
but not in enough to change the result. They therefore recommended 
resolutions declaring contestee elected. The minority agreed to the 
conclusion, but not to the statements of fact. 

The resolutions recommended, confirming contestee in his seat, were 
passed on March 2, 1898, without division. 

[Report 597, second session Fifty-fifth Congress.] 

(5) Willis m. Handy. 

Cai^e (ihand^med, ConteMee retained seat. 

Report by Mr. Tayler. 

The body of the brief report is as follows: 

The contestee, by the official returns, received 15,407 votes and the contestant 
11,159. A notice of contest was served on the contestee, but the contestant took no 
further formal action. He appeared before your committee and declared his opinion 
that the contestee's seat could not be successfully attacked and that he had abandoned 
the contest. 

The resolutions recommended, confirming contestee in his seat, were 
passed without division on April 30, 1898. 

[Report 1239, second session Fifty -fifth Congress.] 

(6) Hunter v;^. Rhea. 

Case abandonsd, Contestee 7'etalned seat. 

Report by Mr. Davenport. 

The body of the brief report is as follows: 

By the official returns the contestee was given a majority of 337; the contestant 
claimed, on his theory of the case, to be elected by a majority of 468. 

The issues relate chiefly to questions involving the qualifications of certain voters, 
upon which differences of opinion naturally arise among honest judges of election 
and good lawyers. 

The testimony in the case was printed and briefs were filed with the committee. 
Before the case was set for hearing, the contestant appeared before the committee 
and declared that he no longer desired to prosecute his contest; that since he began 
the same he had been appomted by the President minister of the United States to 
Guatemala. He has entered upon and is now discharging the duties of that office. 

Your committee is of opinion that it does not lose jurisdiction of the case by reason 
of this announced purpose of contestant to desist from the contest, but can proceed, 
if it so desires, to hear ana report upon it as in other cases. 



*It should be explained that the word '* majority'* is frequently used throughout 
this digest in its popular sense, as equivalent to **j)lurality," except where, as in the 
present ca.se, the difference is large, or, as in the Rhode Island cases, the distinction 
18 imjKjrtant, 
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But in the abnence of any suggestion of collusion between the parties, in view of 
the character of the issuefi raised, and aided by the facts already recited, we do not 
deem it necessary to examine in detail the voluminous record in the case, and deem 
it our duty to confirm contestee's title to the seat he now holds. 

The resolution recommended was adopted by the House on May 17, 
1898, without division. 
[Report 1356, second session Fifty-tifth Congress.] 

(7) Hudson' vs, McAleer. 

Case not made out, Leai'e to take further te.'itunmiy d^mied, dm- 
testee retained neat. 

Report by Mr. Royse. 

Contestant was an independent candidate and received a very small 
minority of the voti\s in the district. He did not claim the election for 
himself, but allcfred that he could have proved that contestee was not 
elected if he had not been stopped in taRine testimony bv the riotous 
and violent conduct of certain citizens of the district. He therefore 
asked for further time to take testimony, and requested that a subcom- 
mittee be sent to the district to take the testimony. He filed his own 
affidavit in support of the motion. The committee said: 

It is nowhere averred in the aflSdavit that these facts and the evidence to sustain 
them have l)een discovered since the time provided by the statute for taking testi- 
mony has expired. On the contrary, the affidavit carries upon its face a very strong 
inference that all these fa<!ts were known to the contestant at the time he file<i his 
notice of contest, and that all his evidence tending to support the same was then 
known and accessible to him. 

As we understand (contestant's application, it is not based upon the ground that the 
evidence he now desires leave to take has i)een discovered since the time expire*!, 
but upc^n the reason that he made every possible effort to procure it, but was pre- 
vented by the riotous and violent behavior of certain citizens of the district at the 
place wliere he was compelled to take the same. 

If such a t!ase were made out, we would have no hesitancy in recommending that con- 
testant's application l)e grante<l. The honest election of'each member of this House 
is a matter of the highest importance, both to this body and to the people at large. 
When a question is raised as to the election of one of its members, this House should 
stand ready to make a thorough investigation, and promptly expel the meml)er 
whose seat was obtaineii by fraudulent or dishonest metho<is. No one should be 
permitteil to jirevent or impe<le such investigation. Any attempt of this kind should 
IH) promptlv and vigorously rebuked. It can not be assumed that such an investi- 
gation has 1)een hindered or prevented. Until the contrary appears it must be pre- 
sumed that the authority of Congress and the agencies provided to make such inquiry 
have been respected and obeyed. 

If contestant has been prevented by riot and violence from procuring his testimony, 
such fact should be shown in some satisfactory wav, and that the contestant was in 
no way to blame for it. Upon this subject the affidavit is entirely silent We are 
furnished no proof of this but the unsworn statement of contestant's counsel, which 
is denied by counsel for contestee; and we do not feel that this is sufficient. We 
therefore recommend that the application to take further testimony be denied. Con- 
testant admitted before the committee that he was not elected to the Fifty-fifth 
Congress from tliis district. The utmost of his contention was that contestee also 
was not elected. It is not insisted by contestant that this is shown by the evidence 
already taken; and even if it were we could not agree with him. 

The resolutions recommended, confirming contestee in his seat, were 
passed by the House on February 5, 1898, without division. 
[Keport 854, second session Fifty -fifth Congress.] . 
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(8) Vanderburg vs. Tongue. 

L'veg^darit!^; ille(fal votes; leave to take further teatimony dented. 
CoTttestee retained the seat. 

Report by Mr. Royse. 

The returns from the district were not in evidence, but it was admit- 
ted that contestee was elected on the face of the returns. Contestee 
admitted the charges of irregularities in most of the precincts of one 
county, but as the committee did not have the vote of that county 
before them, they could not tell what effect the irregularities had on 
the vote. There was also evidence as to one precinct in another 
county, showing that some persons, not over 25, voted illegally, and 
that there were other irregularities. Contestant asked for leave to 
take further testimony, but as he failed to show that he had been rea- 
sonably diligent in procuring testimony within the statutory time, the 
committee recommended that the application be denied. 

The resolutions recommended, aeclaring contestee elected, were 
passed by the House on February 14, 1898, without division. 

[Report 437, second session Fifty -fifth Congress.] 

(9) Fairciiild vs. Ward. 

Wrong nanie im official hallot in jxx/rty cohmni. Maj(rrity rejx/rtfor 
contestee; report by Mr. Gaines for coritestant. Contestee retained the 



Majority report by Mr. Roj^se; dissenting report by Mr. Gaines. 

Contestant and contestee were both Repubfican candidates, nominated 
by conventions professing to be the regular Republican conventions. 
Contestant had represented the district in the previous Congress. 
There was a dispute as to which name should be placed in the party 
column on the official ballot. Contestee's name was placed in the reg- 
ular column and contestant's in an independent column, and at the elec- 
tion contestee received 30,709 votes and contestant 770. Contestant 
alleged that he was in fact the regular nominee, and that his name 
should have been placed in the regular column, and charged that con- 
testee had wrongfully and fraudulently procured his name to be placed 
in the Republican column by tricks, devices, and abuse of the process 
of the courts. He maintained, first, that the votes cast and counted 
for the contestee under the Republican emblem be counted for him, 
and that he be therefore given the seat; or, second, that if the votes 
could not be so counted, then the election should be declared void. 
Several of the committee seem to have been of the opinion that Mr. 
Fairchild was in fact the regular nominee, but all but Mr. Gaines sub- 
scribed to the report, holding that Mr. Ward, having actually received 
the majority of tne votes, was elected and entitled to retain the seat. 

There had been two Republican committees appointed in the district, 
one in 1894 and the other, claiming to succeed it in authority, in 1896. 
Both committees called conventions, and contestant was nominated by 
the convention called by the 1894 committee and contestee by the con- 
vention called by the 1896 committee. Both candidates filea with the 
secretary of state certificates of nomination. The secretary of state 
decided in favor of contestant. Contestee then brought proceedings 
before Judge Edwards, a justice of the supreme court of the third 
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judicial district, to review the decision of the secretary of state. The 
review was heard, a question of jurisdiction being heard and over- 
ruled, and the decision of the secretary of state was revei-sed and con- 
testee declared the regular nominee. Contestant appealed to the 
appellate division of the supreme court of the third judicial depart- 
ment, which affirmed the decision of Justice Edwards. The secretary 
of state then directed that the name of contestee be placed on the 
official ballots, and the election was held, with the result above stated. 
Subsequently an appeal to the court of appeals was heard and the 
decision of the courts below was reversed on the question of jurisdic- 
tion, the coui-t holding that as the parties to the cavse resided and the 
district was situated in the second judicial district the prweedines 
should have been brought in this instead of the third district. The 
court, however, on account of the possible importance of the issue at 
subsequent elections, went on to consider the merits of the case, and 
held tnat contestant was the regular nominee and should have l)een 
placed as such on the official ballot. 

The committee stated contestant's alternate claims, to have the regu- 
lar Republican votes counted for himself or' to declare the election 
void, and said: 

Both these propositiona assume, it must be remembered, that contestant was the 
regular nominee of the Republican party and entitled to have his name go on the 
ballot as such, and that he was dep>nved'of that right wrongfully, and that, too, bv 
a void decision. It will not be seriously contended that if he was deprived of this 
right by a decision that was simply erroneous, but not void, it would authorize us 
to transfer to him the votes counted for contestee, or that it would invalidate the 
election. 

It is by no means clear from the evidence that contestant was the repilar nominee 
of the Republican party. The e\adence on this point is in rn irreconcilable conliict. 
There is much to support the claims of each of these parties. Your committee is 
unable to agree as to which one was entitled to have his name placed upon th6 ballot 
as the Republican candidate. 

Contestant insists that the decision of the court of appeals practically settles the 
whole controversy in his favor. While a<lmitting that an opinion of a court of such 
high standing is entitled to great respect, yet we do not feel that it has all the effect 
which contestant thinks should be attached to it. When this court held that Jus- 
tice Jxi wards had no jurisdiction of the proceedings to review, it ousted its own juris- 
diction to render an opinion upon the merits of the case which would be conclusive 
upon the parties. Whatever it said upon that subject was clearly obiter dictum. 

It is clear to us that the court did not contemplate that its decision should in any 
manner affect the election already held. 

And in any case the committee could not alter the result of the 
election. 

If we were to assume that contestant was the regular nominee of his party, and 
that he had been deprived of the ri^ht to have his name go upon the ofticiarballot 
in the Republican column by a decision that was void, because of the want of juris- 
diction in the justice of the supreme court who made the same, still we do not 
believe that we would l)e authonzed to count for him the votes cast for Mr. Ward; 
nor do we think we could declare the election void. 

Contestant had himself advised Republicans to vote the straight 
Republican ticket, with contestee's name on it, and all the circum- 
stances were ^enemllv known and understood. 

There was no decepticm practiced upon the Republican electors in the district 
There is no proof but that all that had been done with reference to the printing of the 
ballot was fully known to all of them. The means of obtaining this information 
was ample and within their reach. 

It must therefore be presumed, in the absence of evidence to the contrary, that 
when they went into the polling places to vote they knew Mr, Ward's name was on 
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the ballot as the regular hominee of the Republican party, and that if they voted the 
straight Republican ticket their votes would be counted for him. The evidence of 
several of these voters is in the record. They all say that, while they would have 
preferred to vote for Mr. Fairchild, yet they knew that Mr. Ward's name was on the 
l)allot in the Republican column; that they supposed that the decision of Justice 
Edwards and the supreme court had settled that Mr. Ward was the regular nominee 
of the Republican partv, and they voted for him accordingly. * * * 

It is clear that the efectors who voted the Republican ticket never intended that 
their votes should be counted for any other person as Representative in the Fifty-fifth 
Congress than Mr. Ward. They could only make known their choice through the 
ballot they voted. There is no other lawful method of ascertaining the wishes of the 
electors. In the absence of deception by means of which the elector is made to 
unwittingly vote for some one he never intende«l to vote for he can not be heard to 
say that this ballot does not express his choice. This rule is essential to the mainte- 
nance of the ballot system, ana must be adhered to so long as we use this method of 
registering the wishes of the elector. 

The electors acquiasced in the decision of Justice Edwards and the action of the 
secretary of state, and voted the ballot thus prepared for them with a clear under- 
standing of what they were doing. When they placed their cross in the circle at the 
head of the Republican column they thereby saia that William L. Ward is the person 
w hom we desire shall represent us in the Fifty-fifth Congress. Now, upon what 
authority can we say that the voter did not intend all that his ballot expre&ses? To 
do this we would be obliged to go outside of his ballot and ast^ertain his choice by 
means other than through his ballot. This is contrary, not only to the law of the 
State wherein this election was held, but the law of the United States. The voters 
of this district did not say through the ballot that it was their wish that contestant 
should represent them in the Fifty-fifth Congress; hence it would be a clear violation 
of law to declare him elected. 

Regard must also be had to the Republican electors who actually desired the election 
of contestee. 

The committee, moreover, were of the opinion that Justice Edwards 
did have jurisdiction to review the decision of the secretary of state. 

But we can not agree with the court of appeals that Justice Edwards did not have 
jurisdiction of the proceedings to review the decision of the secretary of state. By 
the express terms of the statute jurisdiction of the subject-matter was conferred upon 
every justice of the supreme court — and Judge Edwards was a justice of that court. 
The only question left in doubt was in what judicial district the proceedings should 
be brought. 

Upon this subject the statute is uncertain. It was by means of construction and 
a balancing of the considerations which in its opinion must have governed the legis- 
lative mind that the court reacheil the conclusion that the proceedings should be 
brought in the district where the contestant and contestee resided. It was of opinion 
that the l^slature did not intend that the parties substantially interest^ m the 
controversy should be compelled to travel long distances outside of the districts 
where they resided in order to litigate such (juestions. 

As the proceedings in the case in hand were not brought in the judicial district 
where contestant and contestee resided, it therefore held that Justice Edwards had 
no jurisdiction. It will readily be seen that all this reasoning has reference only to 
jurisdiction over the real parties to the controversy and has no application to the 
jurisdiction of the supreme court over the subject-matter. So far as the controversy 
is concerned, it coula be heard in one district as well as in another. 

The reasoning by which the court of appeals reached the conclusion that Justice 
Edwards did not have jurisdiction looks only to the convenience of the real parties 
to the controversy. The right to have the proceedings brought in the district where 
these parties reside<l is one they can insist upon or not, as best suits their pleasure. It 
can be waived by them if they so desire, and, when it is so waived, the iurisdiction 
over their persons is just as complete and the judgment the court renders just as 
binding -as if the proceedings had been brought in the district of their residence. 
The want of jurisdiction over the parties must be taken advantage of at the first 
opportunity, and if this is not done it is deemed to have been waived. After it has 
once been waiveil it can not afterwards l)e called in question. These rules are ele- 
mentary and so well established and are so familiar as to require no citations of 
authority. When they are applied to the case as it stood before Justice Edwards 
there is ho doubt al)out his jurisdiction. 

H. Doc. 510 36 
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Mr. Ward, by the act of bringing the proceedings, had submitted his person to the 
jurisdiction of Justice Edwards. He could not thereafter complain of a jurisdiftion 
which he himself had invoked. The secretary of state did not object to the assunieil 
jurisdiction of Justice Edwards over his person. He thereby waived his ri^ht to 
question it. 

It has been seen that Mr. Fairchild on his own motion was made a party to the 

Eroc^eedings. He thereby submitted his person to the jurisdiction of Justice Ed wanist. 
[e could not have been made a party without doing this. His application to be 
made a party was without any reservation. He can not come into the case by hit 
own free will and then be permitted to say that he is wrongfully in. He was not a 
party to the proceedings until made so at his own ret^uest. In the first in.'^tance Jus^ 
tice Edwards was not attempting to exercise any jurisdiction over his person. It is 
true that after he was admitted as a party to the proceedings he did question the 
jurisdiction of Justice Edwards, but it was then too late to take advantage of that 
fault. He had waived his right to insist upon this by becoming a party to the suit 
at his own request. He was then within the jurisdiction of Justice Edwards. ♦ * ♦ 
We therefore think that Justice Edwards had jurisdiction over the proceedings to 
review, and over all the parties thereto, and possessed full power and authoritv to 
make the order issued by him. It must follow that the order so made was bintling 
on the contestant, the contestee, and the secretary of state. 

The order was at least in force when the election was held, and a 
reversal of it afterwards could not affect the election. All proceed-, 
ings under the law were required to be summary, and to he complete 
before a certain date preceding the election. It was evidently di.s- 
tinctlv contemplated that even an erroneous decision, unless reviewed 
by this date, must stand. The legislature — 

knew, of course, that such erroneous decisions were possible, but it felt that greater 
good would result from abiding by them than by overturning an election because of 
such mistaken decision. Any other course would involve the results of an election 
in uncertainty. 

But even if Justice Edwards did not have jurisdiction of the proceeding before him 
the invalidity of his order would not render the election void unless it should further 
appear that the decision was erroneous and that a number of voters equal to con- 
testee' s plurality were deceived thereby. 

The committee therefore recommended resolutions declaring con- 
testee elected. 

Mr. Gaines presented an elaborate dissenting report, signed only by 
himself, arguing that in a State like New York, where the names of 
candidates are printed in party columns and it is provided that the 
voter can vote a straight ticket by making a single mark at the head 
of the column, the right to be placed in the correct column is an 
important legal right of candidates, and the right to vote for their 
party nominee as such, and not as an independent candidate, is an 
important legal right of the voter. Contestant had been depriv^ed of 
this right bv the arbitrary conduct of contestee and the misuse of the 
processes of law. He would unquestionably have been elected if his 
name had been correc;tly placed, and the evident intention of the voters 
who voted the straight liepublican ticket should be carried out, by 
counting their votes for tne candidate who was in fact the legal 
nominee. 

The case was f ull}^ debated in the House, and the resolution that 
contestant was not elected was passed by a vote of 162 to 80. The 
resolution declaring contestee elected was then (on April 11, 1898) 
passed by a vote of 138 to 42. 

[Report 798, second session Fifty-fifth Congress.] 
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(10) Ryan vh, Brewster. 

Ballot DidcKine used. Conteatce retained tfte seat. 

Report by Mr. Maguire. 

The only substantial allegation in the case was that the voting in the 
city of Rochester was done by a device known as the '^ Myers ballot 
machine," instead of by written or printed ballots. There was no 
charge or evidence that anyone was deprived of his vote or otherwise 
injured by the use of the machine. There were ballots provided 
which anyone could have used if he chose to do so (but none did). 
Contestee also had a large majority in the district outside of Rochester. 
''The views above expressed render it unnecessary to oass upon the 
legality of the Myers ballot machine." 

The committee therefore presented resolutions declarmg contestee 
elected, which on March 30, 1898, passed the House without division. 

[Report 892, second session Fifty -fifth Congress.] 

(11) RoMAiN vs, Meyer. 

Fraud; illegal voting. Report for contesteAj^ whx) retained the seat. 

Report by Mr. Olmsted. 

Contestee, who was the Democratic candidate, received 10,776 votes. 
There were two Republican candidates — Livaudais, the regular nomi- 
nee (who had practically withdrawn), who received 401 votes, and con- 
testant, independent Republican, nominated on petition, who received 
4,022. Contestant claimed that he had been given no representation 
at the polls in the parish of Orleans. Under the law, all parties cast- 
ing as much as 10 per cent of the vote at the previous election were to 
be given a representative, to be selected from lists "'furnished by each 
of the several political parties and nominating bodies." The chairman 
of the executive committee of the Republican party had submitted the 
legal lists and the Republican appointments were made from them. 
Contestant had also submitted a 'Mist of citizens of Republican faith," 
but the committee found that the 100 voters who signed contestant's 
nominating petition were not a political party that had cast 10 per 
cent of the votes at the preceding election. If they were, they and not 
contestant would have been authorized to submit a list, ancl the list 
would have had to be a list representing themselves, not, as proposed, 
a list representing the Republican party. The regular Republican 
candidate was not seeking the election, and was favorable to contestant, 
but he had not legally withdrawn or his name would not have been on 
the official balloS. The law contemplated party and not personal 
representation on the election boards. 

Contestant also claimed that some of the election commissioners were 
not appointed the required thirty days before the election, but the evi- 
dence showed that most of them were, and explained the slight delay 
in appointing the rest. "Delay in appointing . commissioners or 
inspectors does not vitiate an election hela by them, otherwise it would 
be in the power of the board of supervisors to defeat every election 
by delaying such appointments." 

A new law had gone into effect in the city of New Orleans, requiring 
the redistricting of the city into many small precincts, of not over 200 
votes each, "the boundaries and precincts to be fixed as above not 
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to be changed within three months prior to any general election." 
The first redistricting was not entirely accomplished until within one 
month prior to this election, but the committee held that the three 
months*limit of the law did not apply to the first establishment of the 
districts. Some inconvenience was doubtless caused, but there whs no 
evidence how much, or that it could have changed the result. 

There were some irregularities in the sealing and delivery of the 
packages of oflBcial ballots, but nothing which the committee regarded 
as essential. There was also proof that one official ballot was in unau- 
thorized hands before the election, and evidence that some others may 
have been, but there was no indication that any harm was done. In a 
few precincts the official cards of instruction may not have been 
posted, but there was no showing that any votes were lost 

The principal contention of contestant was that 14,000 votes were 
cast in the city of New Orleans on fraudulent registration certificates, 
and as about half the city was in this district he asked that 7,000 vote^ 
be deducted from the vote of contestee. The registration of Louisiana 
was a permanent one, but the law provided for the purging of the 
registry lists by a joint canvass made by accredited representatives of 
opposing parties. The names erased were required to be published 
three days in the newspapers, and opportunity was given the parties 
to show cause for correction. Even on election da}' a voter possessing 
a valid registration certificate, though struck off the list, could vote on 
making proper proof of identity and residence. Early in the year of 
this election there was a joint canvass, and 13,000 or 14,000 names 
were stricken from the list of the whole city. On the day of the elec- 
tion the registrar of voters, under a mistaken view of the law, issued 
instructions to election officers not to receive votes on the presentation 
of certificates and affidavits, but to send voters to him for regif^try. 
Later in the day the mistake was corrected and votes were received on 
affidavit. It was not shown that any legal voters were prevented from 
voting, and there were certainly not enough tx) affect tne result. 

Contestant claimed that there was a conspiracy to use these 14,000 
names and the outstanding certificates corresponding to them as the 
basis of illegal votes, and that the first step in tnis conspiracy to receive 
such votes was the above-mentioned letter of instruction not to receive 
them. The committee held that^the letter would have the opposite 
effect, if any. There was no evidence that a single obsolete certificate 
was used, or attempted to be used, and the committee held that it was 
too much to presume without evidence that 14,000 of them were used, 
backed by 14,000 peiTured affidavits and supported by 28,000 perjui-ed 
witnesses, and that 7,000 of these were used in the First district, all in 
the interest of contestee. Unless this claim (which, it was also noted, 
was not made in the notice of contest) were allowed, contestant's ease 
could not be sustained, and the committee therefore reported resolu- 
tions declaring contestee elected, which, on June 6, 1898, passed the 
House without division. 

[Report 1521, second session Fifty-fifth Congress.] 

(12) Gazin i\s. Meyer. 

Ytdes 71(4 counted. ConteHUe retaln^id seat, 

Keport by Mr. Olmsted. *] 

This was another case, brought against the contestee in the pre- ' 

ceding case, growing out of the same election. On the returns con- 
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testee received 10,776 and contestant 113 votes. Contestant served 
notice of contest, consisting of the following specifications: 

First. That the votes cast for me at various precincts in the city of New Orleans 
were not counted and retume<i by the commissioners of election as cast. 

Second. That the commissioners of election, in violation of their oath of oflBce, 
counted votes in your favor that were cast for me. 

Testimonv was taken only on the first specification, and consisted of 
the depositions of 31 persons, who testified that they voted for con- 
testant, or attempted to do so. Half of these either voted at precincts 
where as many votes were returned for contestant as were proved for 
him or did not remember where they voted. 

Fifteen witnesses in different parts of the city testified that they voted for Mr. 
Gazin, while the returns from the several precincts fail to show any votes counted 
for him. There is evidence that in the precincts in which some of these persons 
vote<l a few votes were thrown out because improperly marked, the voter having 
stamped too many canilidates for the same office, or in some other way failed to indi- 
cate his choi(*e of candidates in the manner provided by the act of assembly. It is 
impossible to say whether any of the ballots so thrown out were those in which the 
voter had attempted or intendeii to vote for the contestant. 

The few votes covered by the testimony were all that contestant 
could possibly claim, and the committee reported a resolution declar- 
ing him not elected, which, on June 6, 1898, was passed by the House 
without division. 

[Report 1520, second session Fifty -fifth Congress.] 

(18) Thorp vs, P]pes. 

Partisan appointment of election officers; obstruction of voting; 
fravd. Majority report foi* contestant; ininority report for contestee. 
Contestant seated. 

Majoritj report by Mr. Walker; minority report by Mr. Miers. 

Accordmg to the returns contestee had a plurality of 2,621 votes. 
There were also 491 votes cast for one J. L. Thoi'p, an obscure per- 
son, a suppoiter of contestee, and not a bona fide candidate, which 
were doubtless intended for contestant, but the committee did not dis- 
cuss the question of counting them for him. 

Contestant claimed that he should be allowed the votes of voters 
who were at the polls endeavoring to vote for him, but at the close of 
the polls were still unable to vote. They made statements of their 
intention to vote at the time and signed or authorized the signature of 
their names to tally lists. A large part of them were also called as 
witnesses. Contestant also claimed that the vote of a large number of 
precincts where there were no Republican election officers, or no com- 
petent ones, and where fraud, sucn as this situation would make easy, 
was shown, should be excluded. 

The committee counted 623 of the excluded votes, being the ones 
sworn to by the voters themselves. They also rejected 19 polls where 
there wras no Republican representation, and 6 where the Republican 
representative was educationallv unfit, or was not recognized by the 
party as a Republican, stating also that frauds were proved at all these 
precincts. Rejecting all these, and counting the excluded votes, and 
133 other votes conceded by contestee, the committee found a majority 
of 812 for contestant They also presented a table to show that if no 
polls were excluded, but the evidence of the lists and tallies was taken 
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for the full numbers shown on these lists, contestant would still have 
a plurality of 307. 

The excluded voters were in line when the polls closed and had been 
endeavoring to vote for many houi^s without success. Circumstances 
were shown by the testimony, which the committee discussed by pre- 
cincts, showinff that the slowness of voting was unnecessary and was 
sometimes deliberately promoted by such devices as alternating white 
and black votes, to the disadvantage of the more numerous race, and 
the like. The committee also discussed, by precincts, the evidence in 
regard to the polls rejected for fraud. 

On the general character and history of the district, the committee 
said: 

Before considering in detail the facts developed by the record bearine upon this 
particular case, attention is invited to the location of the district, the character of 
Its population, and the political affiliations of the voters as shown by the results 
of former elections, and tne testimony of prominent citizens whose testimony appears 
in the record. The Fourth district of Virginia is located in the heart of what is 
known as the black belt of the State, so called because of the large preponderance 
of the colored over the white population. That in redistricting the State by the 
Democratic legislature it was designedly made a Republican district by grouping 
counties having Republican majorities can hardly be que8tione<i when it is remem- 
bered that at the time every county, including the city of Petersburg, was under 
the control of the Republicans. For more than a quarter of a century the district 
has been represented in Congress but once by a Democrat whose seat was not eon- 
tested. Only three times before this has a Democrat been returned as elected, ami 
twice has the election been impeached successfully for frauds practiced by election 
officers. Elections held in this section of the State have become notoriously corrupt, 
false, and untrustworthy l)ecause of the bad character and fraudulent practices of 
election officers appointed by partisan Democratic electoral boards, which in many- 
instances flagrantly, willfully, and defiantly disregard the salutary provision of the 
law re(|uiring judges to l>e selected from competent voters known to belong to different 
{)olitical parties, sele(^ting as snch judges only partisan Democrats in many cases,, or, 
often when the law is pretendedly observed, selecting as a representative of the 
Republican party ignorant colored men not recognized as morally or politically lit 
to represent that imrty. * * * 

This fair statement of the previous history of the district and its political condition 
would in itself be sufllcient to cast suspicion upon the. honesty and fairness of returns 
which gave contesteea plurality of 2,621 over contestant, who was the regular Repub- 
liban nominee, and the only Republican candidate for Congress. 

The committee also called attention to the fact that the failure to 
appoint Republican election officers was in the face of the decision of 
tne House in the case of Thoip vm, McKenney, in the preceding 
Congress: 

In that case great stress was laid, both in the argument and the report, upon the 
failure of the electoral board to comply with this very provision of the law at thet«e 
same precincts in this same county; the committee going so fat as to say, following 
numerous decisions, that the failure to observe this requirement was in itself prima 
facie evidence of fraud. 

In answer to eontestee's claim that contestant should have introduced 
the registration books to show that the excluded voters claimed by 
him were legally registered, the committee said: 

This objection is baj^ed upon the idea that the registration book is primary evi- 
dence as to whether a voter is registered or not, and that no other proof of that fact 
can be received. 

The registration books in Virginia are not public records to which verity can \ye 
attached. In fact, they are only prima facie evidence that a man is a voter and may 
l>e attacked by parole evidence in many ways. It is true they are the best evidence 
as to whether a voter's name is on the registration book, but the fact that it is on the 
book is not conclusive evidence that he is a registered voter, and the fact that bis 
name is not on the book is not conclusive evidence that he is not a registered voter. 
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The question in this case is whether the excluded person is a legally qualified voter 
at the precinct at which he offers to vote, and not the question whether his name is 
on the registration list or not. 

As to the importance of giving both parties representation on the 
boards, the cx)mnaittee said: 

There is no more important provision of the law for the preservation of the purity 
of elections anywhere than the giving of oppnosing parties representation amon^ the 
election officers, and nowhere is such a provision more important than in Virginia, 
where representatives of opposing parties are not admitted into the polling room until 
after the ballot box has been opened and the ballots handled and counted by the 
election officers. It can not be contended that the electoral boards failed by mad- 
vertence to comply with this law, for their attention was called to its importance 
both by the report in the last-named case (Thorp vs. McKenney) and by the Repub- 
lican county chairman. 

We are constrained, therefore, to conclude that it was designedly done for the sole 
purpose of enabling partisan election officers to defeat the will of the voters as 
declared at the polls. If any doubt existed as to this design it would disappear 
before the evidence in this case, which, as before shown, discloses that frauds, ille- 
galities, and irregularities were perpetrated by these Democratic election officers at 
every precinct where this law was disregarded. 

All tnat is here said with reference to the refusal of the Democratic electoral boards 
to comply with the law requiring the selection of judges known to belong to different 
political parties applies with as much force to those precincts where these boanis, in 
pretending to comply with the law, selected as representatives of the Republican 
pjarty men who were not recognized by that party as Republicans, or were educa- 
tionally or morally unfit to be judges of election. 

The minority disagreed upon nearly all of these points. As to the 
general statements and findings of the majority report, they said: 

If the recommendation of the majority is adopted by the House, a gross outrage 
will be perpetrated, not only upon the contestant, but upon the country and upon 
the House itself; a precedent will be set and a rule of action adopted which will be 
most dangerous. 

The report of the majority of the committee disregards the plainest principles of 
law; it misstates and garbles evidence; it disfranchises the entire city of Petersburg 
and the county of Lunenburg and eleven other precincts in the district, because by 
no other method was it possible to award to the contestant a seat uiwn the floor of 
this House. This wholesale slaughter of the election franchise is not justified by any 
evidence in the record nor sanctioned by any law. 

This report contains what is calle<l by the majority a "fair statement of the pre- 
vious historj' of the district and its political condition." This so-called **fair state- 
ment" is full of misstatements, and is based upon no evidence in the record or out of 
it. It is not tnie that when the State was redistricted ever>^ county, including the 
city of Petersburg, was under the control of the Republicans. The State was redis- 
tricte<l by the legislature of 1891-92. There were 16 members in that legislature 
from the Fourth Viivinia district; 14 of these members were Democrats, I was a 
Populist, and 1 was a Republican. In 1890 James F. Epes was electetl to Congress as 
a Democrat, and his seat was not contested; in 1892 he was reelected, his seat was 
contested, and he retaine<l his seat. In 1894 W. R. McKenney was returned as a 
Democrat; his seat was contested by R. T. Thorp, and McKenney was unseated, but 
he took not a line of evidence, was unable by reason of sickness to defend the case, 
and pennitted it to go by default. 

The statement in the report of the majority that the elections in this section of the 
State have become notoriously cxjrrupt, false, and untrustworthv, etc., is unsupjiorted 
by evidence; on the contrary, the evidence in this case shows just the contrary. It 
is a matter of surprise that such wholesale slanders of an entire section of a State 
should find place in the deliberate conclusions of a judicial tribunal, such as a Com- 
mittee on Elections should be. 

On the counting of the *' excluded votes" they said: 

Votes not cast can not be counted as a matter of law generally. No contrary 
opinion can l)e cited from the adjudged cases of the ordinarv courts of any <>f the 
States of this Union. This was a uniform rule of the House oi Representatives until 
1873, some time after the adoption of section 2007, et seq., Reviseil Statutes < f tlie 
United States (adopted May 31, 1870). This section was repealed by act of Feh-uary 
8, 1894, and whatever infiuence it may have hatl is thert»by removed. 



Digitized by VjOOQIC 



568 DIGEST OF CONTESTED ELECTION CASES. 

The minority' cited the cases of Biddle and Richard vs. Wing, Whyte 
m, Harris, and Norris vs. Ilandley in support of the doctrine, and 
Niblack vs. Walls, Frost vs, Metcalf, Bradley vs. Siemens, Bisbee vs-. 
Finley, Sessinghaus vs. Frost, and Waddill vs. Wise as illustrating that 
the newer cases all counted the votes, if at all, on a much stronger 
showing of facts than was made in the present case. Moreover, all of 
these cases were decided before the adoption of the Australian ballot 
system, which requires of the voter not only a clear expression of his 
intention, but an expression in a certain manner, and disregards an 
expression, even if equally clear, made in any other manner. ''A count- 
ing of votes not cast under any form of the Australian ballot law is to 
admit parol testimony as to the intention of voters in re^rd to an act 
that is by no means altogether dependent on such intention." 

The minority said: 

In view of the experience of otiier voters, and apart from the overwhelming legal 
objections to this character of testimonjr, what possible assurance can the intention, 
honestly exprej«e(i, of such persons furnish of the unachieved result? To count votes 
not cast, under the Virginia law or any form of the Australian system, is to insure 
the voter in cases similar to this against possible mistake in the preparation of his 
ballot. 

Certainly one who has not voted can not hope to be in a better situation than one 
who has placed his ballot in the ballot box. Yet it is settled law under the Austra- 
lian system that the intention of the voter can not be considered where the ballot 
itself does not evidence such intention in the mode prescribed by law, particularly 
where the statute itself prescribes the consequence of such failure to evidence the 
intention. * * * 

If, therefore, under the Australian system we can not in such cases resort to the 
inteiition of an actual voter, what possible justification can there be in accepting the 
itUeiUions of individuals as to whom we have no evidence or means of knowing how 
they intended to express their subsequently declared intentions? 

The minority held, further, that there was no legal evidence that these 
rejected voters were registered, the registry lists not being produced. 

Legal registration is an essential prerequisite for voting in Virginia. (Code, 125.) 
By express statute the officers of election themselves can not take part>l evidence 

of this fact, but the name must be found on the registration books, (idem. ) 
This circumstance of legal qualification is essential to the doctrine stateii above, 

and in contested elections the [)arty desiring to invoke its application should furnish 

proof of equal dignity with that which the officers of election must have required. 

The registration books are the l)est evidence of the qualification of a voter, and, being 

in existence, are the only competent evidence on this subject. 

As to the rejected precincts, there was no proof of fi'aud, and if 
they were to be rejected at all it must be on the ground of partisan 
appointments. The minoritv cited testimony as to each precinct, show- 
ing that the charges of fraud were not made out. 

The record does not sustain the charge that the officers of election were all of one 
political. party. But even if that were true it would be without precedent to dis- 
franchise whole communities merely upon suspicion of possible partisanry of the 
officers of election. Fraud must be proved, not supposed as a preliminarv hypothe- 
sis. While it is doubtle.ss true th«t irregularities ot procedure are shown bv the evi- 
dence to have been present in various precincts of the district, none of m^\ irregu- 
larities amount to an intentional breach even of the directory provisions of the 
statutes, and the subHcril)^^! have In^en struck with the uniformly regular and upright 
conduct of the election machinery, in some cases entirely within the control of the 
prevailing party. 

The proposal to throw out whole returns for this reason alone was 
3specially unjustifiable in Virginia, where such a proceeding was 
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expressly prohibited by law. The concluding clause of the very sec- 
tion requiring nonpartisan appointments was (Code, 1887, sec. 117): 

But no election shall be deemed invalid when the judges shall not belong to dif- 
ferent political parties or who shall not possess the above qualifications. 

No case could be found, even on much stronger showings of facts and 
under laws without this expressly directory clause, where polls were 
thrown out on this ground alone. 

The minority also called attention to the differences between this 
case and the case of Thorp vs. McKenney in the preceding Congress. 
In that case contestee had taken no testimony, ana was forced by sick- 
ness to let the case go substantially by default. Testimony such as in 
that case had been taken as undisputed was in this case contradicted 
or explained. There was, further, in this case no charge of "alterna- 
tion " of names or of the use of strange and illegible or misleading 
forms of type. The authorities referred to in fliat case were ana- 
Wzed, and the committee said: 

From the foregoing analysis of the anthorities relied on in Thorp vs. McKenney, 
it will be seen that there is little weight of authority to sustain an imputation 
against the verity of sworn returns by reason of the simple fact that ofl5cers of elec- 
tion are all of the same }>olitical party. It will be recollected also, in addition, that 
the legislature of Virginia has added to the directory provisions of the statute the 
mandatory clause: 

** But no election shall be deemed invalid when the judges shall not belong to dif- 
ferent political parties or who shall not possess the above qualifications.'' 

On all the findings the minority found that contestee's plurality 
should be counted as 2,448, and they recommended resolutions declar- 
ing him elected. 

The case was fully debated in the House, ahd the substitute resolu- 
tions presented by the minority were lost by a vote of 131 to 151. 
The resolutions presented bv the majority were then adopted by a 
vote of 151 to 130, and on March 23, 1898, Mr. Thoij) was sworn in. 

[Report 428, parts 1 and 2, second session Fifty-fifth Congress.] 

(14) Wise vs. Young. 

Fraud; obstruction of voting. Majority report for contestant; minryr- 
ity report for conteMee. Contestant seated. 

Majority report by Mr. Mesick; minority report by Mr. Burke. 

According to the returns contestee had a majority of 2,399 of the 
ballots counted. Exclusive of the county of Norfolk, for which no 
figures were given in the report, there were 9,515 ballots deposited in 
88 precincts tnat were not counted for any candidate for Presidential 
electors, and 6,844 ballots in the same precincts not counted for any 
candidate for Congress. Thus nearly one-sixth of the entire vote for 
Congressman and one- fourth of the entire vote for Presidential electors 
was thrown out for defects in marking the tickets. Contestant claimed 
to have proved that a large part of these defective ballots were so 
marked by the election officers themselves, who subsequently threw 
them out, and claimed this as one of the circumstances pointing to 
fraud on the part of these election officers. 

Many thousands of witnesses were called, whose testimony filled 
nearly 4,000 printed pages. The committee classified the testimony 
for contestant thus: 

1. Evidence taken at a number of precincts to show that the contestant receive<l a 
largt I nunil)er of vote's llian was retiirnt^d for him. 
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2. Evidence taken at a number of precincta to show such fraud on the part of the 
eletrtion officers as compels the committee to throw out the returns altogether. 

3. Evidence taken at a number of precincts to show that a lar^ number of voters 
who were qualified, present, and using every effort to exercise their right of franchise, 
were hindered, dela^red, and prevented from doing so. 

4. Evidence touching a number of precincts showing fraud on the part of the elec- 
tion officers in that their respective returns for contestant were less in each instance 
than the ballots which they had heen called upon to prepare for voters for contestant. 

5. Frauds and irregularities at a number of precincts which do not fall under these 
other classifications. 

Contestee'n defense was of three classes: 

1. Testimony directed toward the manner of the contestant's candidacy and some 
alleged defection from him within the ranks of the Republican party. 

2. To the testimony of the impeached judges and clerks to their own honesty, fol- 
lowe<l up in some instances by testimony as to their general good character. 

3. By some testimony which is intended to affect the returns from Norfolk Countv. 
This is not on the ground of any alleged fraud in the ballot of the county of Norfolk, 
but on account of an irregularity in the action of the electoral board of that county 
in the manner in which the tickets were printed. 

The election was held under the Walton election law, which has 
been described in connection with other cases from Virginia, with an 
amendment abolishing the office of special constable and imposing the 
duty of marking ballots for illiterates on one of the judges. The com- 
mittee Quoted from the decision of the Virginia court of appeals, in 
which tne constitutionality of the law was sustained, and said: 

The court of appeals in sustaining the law declined either to r^ard the measure 
as an unworthy device of its coordinate branch of the government to effect a con- 
cealed purpose, or to anticipate that judges and clerks with duties so plainly defined 
and oaths so solemnly administeretl would disregard these obligations, both human 
and divine. At the time this apinion Was rendered the act was already a year old. 
It is creditable to the court of appeals of the State of Virginia that it had such faith 
in human nature. The experience of two more years of this law seems hardly to 
sustain their hopeful view of the ability of the judges to withstand temptation. 

^ The committee threw out the vote of 24 precincts, giving an analy- 
sis of the testimony in regard to 10 of them, of which they said 'Hhe 
evidence of fraud is so ov^erwhelming that ^ve hesitate not for a 
moment to throw out the returns." The election officers were all 
Democrats, or there was an inculpable Republican judge, and there 
were circumstances indicating fmud, aside from the direct evidence of 
the falsity of the returns. Individual voters were called in each case 
in excess of the number returned for contestant who testified that the 
judges prepared their ballots for them, and that they requested them 
to prepare them for contestant. The number of names remaining on 
the poll books in excess of the number whose votes were thus proved 
was loss than the returned vote of contestee, showing that ballots had 
not merely been imperfectly prepared, but had been fraudulently 
markcnl or counted for contestee. In 9 of these precincts, where con- 
tcstiint's r(»turned vote was 425, he called 805 witnesses who swore that 
they voted for him. All these polls were rejected, and the 1,517 
votes returned for contestee from them were deducted from his vote, 
as he had made no effort to show his vote aliunde. Contestant was 
given the votes he proved. 

In 14 other precincts, set forth in a tabular statement but not discussed 
in detail, a similar state of facts was shown, and the same action was 
taken. In 44 precincts, including these 24, contestant was returned 
as receiving 3,729 votes, and he introduced 4,891 witnesses who swore 
that they voted for him. The lists of certificates given by the voters 
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to tally keepers on the day of election, if admitted as part of the res 
gestae, would show that the actual total vote was 6,086. The com- 
mittee allowed the extra votes proved in the 20 precincts not rejected. 
The committee referred to the cases of Wallace t»^. McKinley, Sulli- 
van rs, Felton, Smith ?'.<?. Jackson, and McDuffie m, Turpin (Fifty-fii-st 
Congress) as authority for the admissibility of statements of voters 
made at the time, or lists embodying such statements, and said: 

We are disposed, on the authorities above cited and upon the facts proved in tliis 
case, to admit these certificates and the evidence of these tally keepers. 

The testimony shows that the Republican managers had no confidence in the 
Democratic judges', that this distrust was communicated everywhere to the Repub- 
lican voters; that they were instructed not to attempt, where ignorant, to fix their own 
ballots. The danger of their attempting to fix their ballots was foreseen. They were 
supplied with yellow slips which they took to the judges, in writing, requesting them 
to prepare the ballots for them. The^ were also supplied with these printed certifi- 
cates as to how they had voted, which, immediately after voting, they voluntarily 
took to the tally keepers of the election and gave to them. That the Democrats 
understood what they were doing, and why they were doing it, is amply proved, and 
in many precincts the attempt was made to intimidate the voters from presenting 
the printed slips asking the assistance of the judges, and to drive away the represent- 
atives of the contestant who were there to take the statements of the Republican 
voters and the certificates of how they had voted. 

When a voter, thus suspecting the mtegrity of the election judges, seeks to protect 
himself by a contemporaneous statement to a competent and unimpeached repre- 
sentative of his party, we believe that the unimpeacMieil testimony of the representa- 
tive is admissible evidence concerning the vote. The transaction was certamly part 
of the res gestae, and after the poll has been impeached, the evidence of such a tally 
keeper and such certificates is the best evidence obtainable; for the judges of election 
are no longer credible, and the voters are in many instances inaccessible. We there- 
fore think that the contestant is entitled to the excess of votes proved at these pre- 
cincts, not onlv by the testimony of the voters themselves, but by the proofs of these 
certificates and these tally lists, and so we add to the poll of contestant 2,357 votes at 
these 43 precincts, that being the number proved in excess of the return for him. 

The contestee's counsel argued that we ought not to count these votes, because 
even if we believe the statements of the witnesses tljat they voted, non constat that 
the ballots were correctly made out. We can not consent to this. On the evidence 
it is clear that if the judges had done their duty by these illiterates the returns would 
not have been so easily impeached. But they are impeached, and the contestant is 
trying to establish his vote by evidence aliunde. When witnesses swear that they 
voted for him the j>resumption is that the Imllots were correctly made out. The bur- 
den in every such case would be on the other party to show that it was not. If we 
err in admitting it we err on the side of an expression of the popular will untrammeled 
by technicalities. 

Again, the contestee has raised the point that some of these witnesses ought not to 
be counted because of their own statements in their testimony. That is probably 
true, but the per cent is too small to be considered where the result would not \ye 
affected by particularizing such instances and deducting them from the contestant's 
proofs. We think that the contestant, upon his proofs, should have added to his 
returns 2,357 votes from the 44 precincts above named. 

There were also 1,989 votes claimed to have been prevented from 
being cast by dilatory and obstructive tactics in 29 precmcts. Of those 
votes 717 were in precincts already rejected on other grounds. These 
voters made every eflfort to vOte, and were prevented through no fault 
of their own. The evidence showed that " the elections at these points 
were conducted with a view to the very obstruction and delay which 
were accomplished." 

To deny these voters recognition when they have come a second time to assert 
their constitutional right, of which they have been unjustly deprived, would, in our 
judgment, be an encouragement to the people who are seeking to profit by such 
methods and an insult to the loyalty of the voters. 

On all the^e findings contestant was shown to have a majority of 
5,199, and the committee said: '• In our opinion, the vote of the Second 
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Congressional district at the election of November, 1896, if fairly 
received and fairly counted, would show the contestant's majority as 
large as that which is here accorded him." They therefore recom- 
mended resolutions declaring contestant elected. 

The minority found that the testimony did not establish any general 
fraud, but only irregularities, due to the intricacies of the law. 

It would be interesting and helpful in the very be^nning of this investigation if 
we could ascertain iust exactly what position the majority takes upon the question 
of the validity of the Virginia election law under which this election was held, anil 
of tlie obligation of Congress to recognize the provisions of that law in detemiininji: 
the legality of this election. The value of such knowledge is apparent. 

If the law is valid, and Congress, in determining this contest, is bound by it, then 
all such allege<l irregularities m the conduct of the election as may reaf!t>nably Ije 
HUppose<l to result from the intricacies of the law itself, or from ignorant misconct*|>- 
tion of it, are removed from the category of those fraudulent practices which destroy 
the value of the returns as evidence, justifying the rejection of the entire polls an<i 
become, unless committed with fraudulent intent, mere irregularities, to Ix? cor- 
rected (it is true) where possible, but not of themselves vitiating the returns. This 
is too plain for argument, for no man can l)e said to be guilty oifrawl if he strictly 
follows the provisions of the law, nor if he ignoranthf interprets or executes it. 

If, on the other hand, the law is invalid, or — which amounts to the same thing — 
Conpress can ignore the decision of the supreme court of appeals of Virginia declar- 
ing it valid and reasonable in its provisions, then Congress may declare the conduct 
of election officers at the polls unreasonable, oppressive, and illegal, though in strict 
accordance with the election law of the State, ana may determine the election inx-alid, 
notwithstanding it has been conducted in true obedience to the law. But in such a 
case the decision would be not because the election law was tainted with fraud, but 
l)ecause Congress determines that the State has no election law which can be honestly 
administered. 

It is a general rule that the Federal authorities will follow the decisions of State 
courts both in the construction and the validity of State constitutions and statutes. 

We see no reason why this rule should be departed from in this case. The highest 
court in the State of Virginia having upheld the validity of this law, and decTare<i 
its provisions reasonable, we are bound by that decision, and in considering the 
evidence here we must endeavor to ascertain whether this election was conducted in 
accordance with the provisions of that law. If we find it so, the contestee is entitle<l 
to retain his seat. Ii we find that any of the provisions of this law were disregarded! 
in the conduct of this election, we should further ascertain whether such di8r^:ard 
of the law was with fraudulent intent, or through ignorance, oi misinterpretation of 
the law. If done with fraudulent intent the value of the returns as evidence is 
destroyed, and the returns may be rejected; but if done through ignorance, or mis- 
construction of the law, while the votes may be illegal, that fact will not affect the 
election, or render it void, unless the number of such illegal votes is great enough to 
affect the general result; and where it is shown that illegal votes have been cast for a 
candidate, they should be deducte<l from his vote. This is the common leaning of 
the profession on this subject. 

The distinction is between mere illegality and fraud in the conduct of elections. 
The first does not deprive the candidate of any votes save those proven to have been 
illegally cast for him; the second, by destroying the value of the returns as evidence, 
causes the rejection of the entire jwll and depnves the candidates of all the votes ca-^t 
for them, as well the legal as the illegal ones, unless otherwise proved. (6 Am. anti 
Eng. Kncy. of Law, "Elections," pp. 351-357; I^ Moyne r«. Farwell, 4 Cong. Elec. 
Cases, 411; Washburn rn. Voorhees, 3 Cong. Elec. Cases, 59.) 

Fraud, however, is never presumed, and "nothing but the most positirej credibfe^ 
and VDecfuivocal evidence should be permitted to destroy the credit or official returns. 
It is not sufficient to cast suspicion upon them." (6 Am. and Eng. Ency. of Law, 
p. 354; Littell r.v. Robl)ins. 2 Cong. El. Cases, 138; Ingersol vs. Navlor, 2 Cong. El- 
Cases, 33; (ioo<iing v». WMl.«on, 4 Cong. El. Cases, 79; Norris v». iJandley, 4 Cong. 
El. Cases, 75; Strobach r>». Herl)ert, 6 Cong. El. Cases, 7.) 

^1 fortiori mere opportunities for fraud should not be taken for proof of fraud. 

The niinorit}' then proceeded to anah'ze the testimony by precincts. 
The evidence of the voters, most of whom were illiterate negroes, was 
generally contradicted hy the testimony of the election officers, most 
of whom were intelligent white men. Many of the voters, on cross- 
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examination, did not know whether they voted for McKinley, Hobart, 
or Wise for Congress, and some of them insisted that they voted for 
all three for Congress. *'They simply were too ignorant to know 
what they were testifying about." Tne minority found the testimony 
only sufficient to reject two precincts, and to count for contestant a 
niodei-ate number of additional votes at some others. Deducting the 
votes in regard to which the testimony was not clear, the remainder 
was not more than could be explained by the large number of rejected 
ballots, as shown by the returns. 

The minority held that the evidence of the certificates was hearsay. 
Thej' said: 

Votes proved by certificates. We can not agree with the majority that these cer- 
tificates could be counted as proven votes. They seem to us the barest kind of hear- 
say. And while it is true that it often occurs that what would otherwise be regarded 
as hearsay testimony becomes admissible as a part of res gestae, this is true only 
where theadmission Of such testimony would not contravene some well-established 
principle of law or be against public policy. In this case both of these reasons apply 
against their admission. The State of Virginia has passed a law for the conduct of 
elections in which, according to the opinion of her highest court, the dominant pur- 
pose is to ** secure the independence of the voter by secluding him within an isolated 
booth;" *' to free him from all solicitations and annoyance." (Pearson t». Super- 
visors, 91 Va., 331.} 

But how is this independence to be secured if the voter is permitted to be escorted 
to the polls by his political bosses, instructed or even given to understand by his 
political overseers that he is expected to disclose his vote alter depositing it, and knows 
that he will be spotted as as a political traitor if he refuses to do so? To i)ennit such 
practices is to continue the very evil the law was enacted to cure, to destrov the inde- 
pendence of the voter, and to make a delusion of the secrecy of the ballot. Such 
considerations overcome the mere rule of evidence that testimony otherwise hearsay 
may be admitted as part of res gestae. The contestant should not be allowed these 
additional votes. 

In regard to the " excluded votes " they said: 

The excluded vote of 1,989 is given contestant by the majority report on the ground 
that these voters were '* hindered, delayed, obstructed, and prevented from voting 
for him at 29 precincts." 

In an election where 31,298 votes were actually cast, it is not remarkable that 1,989 
men should be found who would say that they did not have the opportunity to vote. 
Even if this were true, it was in no sense the fault of the officers of election that it 
occurred. This record is full of testimony from the contestant's own witne^es that 
nothing was done by the judges improperly to hinder or delay the vote, nor can it 
fairly he claimed to be due to fraudulent conspiracy on the part of the State oflicers 
charged with the duty of providing sufficient voting precincts. These same precincts 
in 1892 accommo<lated a vote of 31,326, and, while the vote cast in 1894 was only 
21,994, there seems never to have been any suggestion that this falling off was due to 
insufi[icient accommodations in the provision for receiving the vote. We are of opinion 
that neither should the contestee be blamed nor the 15,789 electors who voted for 
him be deprived of their choice of Representative because there might have been, 
even if that be conceded, more ample provision made for receiving the vote, and we 
therefore report that contestant is not entitled to have this vote counteil for him. 

Cooley (Const. Lim., pp. 781, 789), Biddle and Richard vif. Wing, 
and Whyte vs. Harris were cited in support of the doctrine that votes 
not cast can not be counted, and the expression in Frost vs, Metcalf 
was explained as dictum. They added: 

But, pursuing this inquiry more in detail, we find that of this alleged excluded 
vote of 1,989, there were, who ma<le no proper effort to vote, 835, and there were 
witnesses examined whose names were not on notices to take depositions, numl)ering 
109, total 944, leaving at the most but 1,045 voters who could be claimed to have l)een 
excluded, even if this alleged excluded vote could be with propriety counted for 
contestant 
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On all these findings the minority found that contestee still had a 
plurality of 1,961. Even if the 1,045 excluded votes should be sub- 
tracted from this he would still have a plurality of 916. The minor- 
ity therefore presented resolutions declaring contestee elected. 

When the case was called up in the House the question of consider- 
ation was mised, and the House decided by a vote of 146 to 121 to 
consider the case. After full debate a motion to recommit was lof>t 
by a vote of 101 to 147, and the resolutions presented by the mmorit y 
were lost by a vote of 107 to 147. The resolutions presented by the 
majority were then {>assed without division, and on April 26, 1898, 
Mr. Wise was sworn in. 

[Report 772, parts 1 and 2, second session Fifty-fifth Congress (part 
2 erroneously printed as of the Fift3^-fourth Congress)]. 

(15) Patterson vs, Carmack. 

J^raiid/ faL^e counting^ partisan apjxnntineiit of ehction offi/^ers; 
poll ta,v iHitd hy campa'mn ecmimittee. Majority remrt for contestant; 
mhuyrlty nport for contestee. Contestee retaimd the seat. 

Majority report by Mr. Kirkpatrick; minority report by Mr. 
Brundidge. 

Both the parties to this case were Democrats, and both claimed to 
be the regular nominees of regular Democratic conventions, but con- 
testant was a Gold Democrat and had received the indoi'sement of 
both wings of the Republican party. It was charged, however, that 
the indorsement of the colored Kepublicans (known as the "black and 
tans ") had been obtained by bribery. 

On the face of the returns contestee received a majority of 3(55. 
Ten precincts were in dispute. In the undisputed precincts contestant 
had a majority of 1,207; in the disputed precincts contestee had a 
majority of 1,572. These were strong colored precincts, and the com- 
mittee called attention to the fact that, if the returns were correct, con- 
testee must have received all the white vote and three-fourths of the 
colored vote, though everywhere else the colored vote was solid for 
contestant and there was no reason to expect it to be different at these 
precincts. At the other precincts there were election officers repre- 
senting both sides, and the election was fair. At these precincts there 
w as either no officer of election favorable to contestant or there was an 
illiterate negro judge claimed to be a Republican. Some of these, even, 
were in fact Democrats, and one of them was an idiot as well. Con- 
testant claimed that these facts indicated a conspiracy to defeat him 
by fraud in those districts, in which the contestee secured his whole 
majority. The conunittee referred to Threet vs, Clark, McDuffie m. 
Turpin, and Hill vs. Catchings, Fifty-first Congress; Buchanan rs. 
Manning, Forty-seventh Congress; Donnelly vs, Washburn, Forty- 
sixth Congress, and Thoip^'^. McKenney, Fifty-fourth CongrCvHS, and 
said: 

According to the foregoing citationp, tlie appointment on the election boards to 
represent one of the opposing parties of persons not in sympathy with or objet^tion- 
able to that party, or of j>er9ons nnable to read and write and without the necessary 
mental capacity to enable them to serve intelligently, should of itself be regarded as 
evidence ot conspiracy to defraud on the part of tlie election officials, and that the 
appointment of such persons was prima facie evidence of fraud and miscondtict on the 
part of those charged with the constitution of these boards and the conduct of the elec- 
tion, where it was possible to appoint competent and well-known representatives of 
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the complaining partjr to act as judges or inspectors of election. This presumption 
is still more emphatic where, as in this case, these appointments were strongly 
objected to by the friends of the contestant in the several districts complained of, 
and where timely application was made for proper representatives and the attention 
of the appointing parties called to a number of proper and imobjectionable jiersons 
for such place on the boards. * * * 

There is no pretense that it was not possible to have selei»ted persons who could 
read and write, the proof showing that there were many such nersons in all these 
districts who were Republicans. Therefore, according to the rule laid down in the 
cases above cited, this one fact is a very strong circumstance, sufficient in itself, unless 
explained, to prove a conspiracy to defraud, and even making out, according to the 
holding in Thorp vs. McKenney, a prima facie case of fraud and misconduct on the 
part of the officials charged with the conduct of the election. 

Tables showing, by precincts, the returned vote compared with the 
colored and white vote were given, and the committee a!dded: 

If the colored voters in the districts embraced in this last table had refrained from 
voting altogether, and the contestee had received all the white votes cast at the polls, 
he would still have had only 830 votes instead of 1,492, and contestant would have 
had a clear majority in the entire Congressional district. 

According to the proof a very large majority of the colored people were Republi- 
cans, whose habit it was to vote the straight Republican ticket. 

It can not be denied that the fact shown by aoove tables, that so large a majority 
of the colored voters in the contested districts appear to have voted, not only for the 
contestee, but for all the Democratic candidates, is a very suspicious one, in the light 
of the proof in this case. Unless some reason for this is shown, it will certainly add 
great strength to the presumption of fraud arising from the selection of ignorant 
judges, and force us to the conclusion that the vote returned from these contested 
districts did not represent the actual vote cast by the voters. 

Takinff up the districts in detail, the committee showed that there was 
independent evidence of fraud in each one of them. In several cases 
it was shown by the testimony of list takers, corroborated by the tes- 
timony of the voters themselves, that many more votes were q^t for 
contestant than were returned for him. The election officers refused 
to allow friends of contestant to witness the count, in violation of the 
statute, which in plain terms gave them this right; and there were 
other indications or fraud. The committee rejected or corrected these 
returns, according to the testimony in each case. 

In two precincS the officers of election refused to open the polls at 
the proper time, and the friends of contestant, after some delay, orgao- 
ized other polls at which they cast their votes. The officers of election 
later opened polls, and the friends of contestee cast their votes at these. 
The committee were of opinion that the polls organized by the voters, 
after the appointed officers had refused to do their duty, were the only 
legal polls, but they counted the vote cast at both polls in one of the 

Srecincts. At the other they counted only the poll held to be legal, 
hey said: 

It is true that there are cases in some oi the States which hold that the purpose to 
commit a fraud on the part of the election officers in charge, however clearly evi- 
denced, is not of itself sufficient to authorize electors who fear to cast their votes at 
such polling place, however reasonable that apprehension may be, to set up and hold 
another election. 

No case, however, was cited from Tennessee, and in view of the very liberal pro- 
visions of the statutes of that State and the still more liberal interpretation placed 
upon thoee statutes by its courts in construing and overlooking irregularities m the 
interest of a fair and free expression of the popular will, there is room for doubt as 
to whether this poll might not be sustained. 

But in judging **of the elections, returns, and qualifications of its own members" 
under *the grant of the CJonstitution, this House exercises judicial power, and is a 
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eonrt of competent and exclusive jurisdiction. In passing: upon these retume and 
elections, even if no Federal statute is in existence r^nlatins the elections of its 
members, it interprets and construes the State election mws, which for the purposes 
of such election are to be r^arded as having the quality of Federal legislation, and 
the opinions of State judges are only to be adopted so far as they commend them- 
selves by the intrinsic force of their reasoning, and where such decisions are in con- 
flict with its own determinations, the precedents established by Congress are the 
expression of the law, and must control that court with the same force and effect 
that its own prior deliberate rulings guide and control any other court. 

It has been decided in numerous ceases by Congress that it is its privii^e and its 
duty in the exercise of its constitutional right to pass upon the election and qualifi- 
cations of its own members, to award the seat in Congress to the candidate who is 
ascertained to be the choice of the majority of the legal voters of his district, even 
though slight technicalities are required^ m doing so, to be overlooked and disre- 
garded. Til is power may be regarded as implied in the constitutional grant, and to 
that extent ana thereby State legislation, so car as it relates to and regulates the elec- 
tions of members of Congress, supplemented and modified by that Constitution as 
the supreme law of the land. 

But in precincts where the supporters of contestant, not trusting 
the election oflBcers, simply declined to vote, the committee did not 
count their votes, stating that these voters '' should have tendered their 
votes, and, having failed to do so, of course can not be counted."" 

Contestee charged that 3,000 votes were cast for contestant on jx)ll- 
tax receipts which had been paid for by contestant's political support- 
ers, and not by the voters themselves. 

We are of the opinion that when the voters accepted the poll-tax receipts for taxes 
paid by others for them, they ratified the payment so made for their oenefit, and 
they thus constituted the parties so paying the taxes their agents in that behalf. 
Nor was it necessary that the voters should offer or bind themselves to repay such 
taxes to the person so paying them in order to constitute it a payment by the voter 
or a ratification thereof. The acceptance by the taxpayer of the receipt is in itself a 
sufiicient adoption of the payment by another for him, and it makes no difference 
how or by whom the payment was made, the »State*s demand is fully satisfied by the 
payment and the delivery of the receipt to the voter, and his acceptance thereof is a 
final payment and appropriation. 

Besides, according to a proper construction of the Tennessee statute, a voter who 
has any one of the evidences named in the statute that he paid his poll tax is entitled 
to cast his vote and have it counted upon exhibiting such statutory evidence, whether 
he paid his tax in person or some other person paid it for him, provided he adopts 
the act by availing himself of such receipt, jeven though such payment was bva 
political committee for the purpose of qualifying him to cast his vote. * * * "Sot 
IS the mere furnishing and acceptance of such receipt a corrupt act or proof of bribery. 
It must appear that such payment of a tax by another than the voter and deliver>' to 
him of the receipt therefor was done as an inducement or consideration for the vote 
or for the purpose of influencing the choice of the voter. 

According to the findings of the committee, contestant wa« elected 
by a majority of 1,242, and they therefore recommended resolutions 
giving him the seat. 

The minority held that the '* outside polls," informally organized and 
held at places different from the regular voting places, could in no case 
be counted — 

it Ijeing an indisputable principle of law that there can be but one lawful election 
held at the same time and same place for the same office. And it is further well set- 
tled, both by the decisions and text writers on contested-election cases, that there 
is no law, State or jational, which authorizes electors, who believe that their votes 
will not be counted at the regular polls or for any other imagined reasons, to resort 
to the holding of an election for themselves at an outside poll. 

There was no proof of the vote cast at these irregular polls, except 
the return of the persons holding them, which had always been held to 
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be insufficient. • The elections, moreover, had not been held at the 
places designated b}' law, and — 

there is lews latitude allowed in changing the place at which an election is held than 
in varying the time of opening or closing it; and it is a rule to which there are very 
few exceptions that an election held at any improper place will be held absolutely 
void, without proof of any fraud or injury. 

The minority then proceeded to analyze the testimony in regard to 
the disputed precincts, showing that the testimony of contestant was 
not consistent or conclusive, and was contmdict(*d by the testimony of 
the election officers and by other evidence. The charge of conspiracy 
they held was not siLstained by the evidence, and was negatived by 
circumstances. 

On the poll-tax vote they said: 

Now, we fully rec^ognize the doctrine that one's poll tax may f>e legally paid by 
another, provided the voter shall properly ratify the act afterwanis, but we do not 
think the mere taking of the receipt and voting on the same is hucIi a ratification aa 
the law contemplates. We think that the better and sounder doctrine is that the 
voter should not only accept the rei*eipt but he should recognize the set in the more 
sul)6tantial way, l>y repaying or promising to repay the amount; and it was so held 
by the supreme court of Massachusetts in the case of Humphn^ys vs. Kingman (5 
Metcalf, 162), and courts of other States have more recently announced the same rule. 

Moreover, many of the receipti^ were issued in blank, and — 

it also api)ears that at the time these poll-tax receipts were is8Ue<l there was an 
agreement and understanding made with the officer issuing them that all thost* not 
used could l)e retume<i and pay would only beexacte<l for such as were not returned; 
and many of them, in iai% were returned. 

This practice does not meet with our approval. The laws of the State make the 
|K)11 tax a charge and burden against the voter, and it is not a tax against a cam- 
paign committee or a certain candidate, and neither of them should be permitte<i to 
use them for the purpose of bribing voters. 

However, the minority only deducted 75 of the 3,000 votes, and 
deducted these on the ground that $150 of the poll-tax money was not 
paid until eighteen days after the election. 

The minority also rejected the vote of one *••• outside" poll which 
had been counted by the county canvassers. By their findings con- 
testee was elected by a majority of 590, and they recommended 
resolutions declaring him elected. 

When this case was brought up in the House the question of con- 
sideration was raised, and the House first voted, by a vote of 118 to 129, 
not to consider it. A motion to reconsider was made, and a motion to 
lay the motion to reconsider on the table was lost by a vote of 123 to 
126. The motion to reconsider was then passed, b}' a vote of 127 to 
123, and the House voted, without division, to consider the case. 
After debate, the substitute resolutions proposed by the minority 
were (on April 22, 1898) passed b}^ a vote of 138 to 120, and the reso- 
lutions as thus amended passed by a vote of 136 to 118. So the con- 
testee retained the seat. 

[Report 895, pai-ts 1 and 2, second session Fifty-fifth Congress.] 

H. Doc. 510 37- 
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(16) Bbown vs. Swanson. 

Trregvlarltlesf fraud; precincts too large and voting obstructed. 
First report for contestant-; second report for contestee. House refused 
to consm-er case. 

First report by Mr. Crumpacker; second report by Mr. Miers. 

The fii*8t report in this case, presented by Mr. Crumpacker, was 
ordered submitted by a vote of a majority of a quorum of the com- 
mittee, but was signed by only four members, less than a majority of 
the whole committee. When it was submitted to the House (on April 
13, 1898) there wa^^considerable debate as to the propriety of receivmg 
it, but the House voted to give the four signers leave to present their 
report, and granted the other members of the committee ten days in 
which to submit their report. The first report, signed by Messrs. 
Walker, Mesick, Kirkpatrick, and Crumpacker, was printed in the 
usual form of a committee report; the second, signed by the other five 
members of the committee, was printed as the '* Views of the majority." 

According to the returns, contestee had a majoritv of 551. The 
committee counted the votes of three precincts rejected by the county 
canvassers, the first on the ground tnat one of the judges was not 
sworn, the second on the ground that the signatures of the judges 
were written, at their direction, by the clerk, and the third on the 
ground that there was an excess of 2 ballots in the box. In another 
precinct 55 ballots, 48 of which had been correctly marked for con- 
testant and 5 for contestee, had been burned bv the judges, on the 
ground that they were improperly marked for president. The com- 
mittee counted these, as the law plainly required the judges to have 
done. The contestee claimed that this whole return should have been 
rejected for fraud, because the illiterate Republican voters whose bal- 
lots had been marked by a Democratic judge exhibited them to the 
Republican judge before depositing them, but the committee held that 
this was not fraud, and was not prohibited by the law. ''The secrecy 
is for the protection of the voter, and is not compulsory as to him." 

The principal issue in the case was in three precincts in Pittsylvania 
County, where 526 voters testified that thev had made earnest efforts 
to vote, but had not succeeded in doing so when the polls closed. The 
committee held that 494 of these, whose testimony was entirely clear, 
should be counted for contestant, for whom the}^ testified that they 
would have voted. This county was the '* black county" of the dis- 
trict. The negroes as a whole were Republicans, but contestee, the 
Democratic candidate, obtained the whole of his majority in this 
county, contestant carrying the rest of the district by a majority of 
685. At these three precincts two lines were formed, one for white 
and one for colored voters, and votes were received alternately from 
the two lines, with the result that all the white and only half the 
colored vote was cast. The conduct of the oflScers of election wa.s 
arbitrary and dilatory throughout, and there was an evident purpose 
to obstruct the voting. The precincts were too large, but it was the 
duty of the county court, under the law, to have divided them, if nec- 
essary, on the petition of 15 voters. In at least one of the cases such 
a petition had been presented, but the precinct was not divided. 

The j)urf)ose of elections is to register the will of a majority of the voters, and it is 
the duty of the officers of the law to afford every qualified voter a reasonable oppor- 
tunity to exercise the important right of suffrage. If that opportunity is affonled 
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and the voter fails to avail himself of it, or if by some fault of his own he violates some 
regulation in attempting to exercise the right and thereby loses his vote, he can have 
no just cause of complaint But if conditions exist for which the voter is not respon- 
sible, that operate to defeat the rights of a substantial number of electors to vote so 
that it can not be said that the result at a particular poll reflects the will of a majority 
of the voters, it discredits the entire poll. * * * 

Where, however, the rejection of the poll might aggravate the wronp or would 
defeat the emls of justice and it is shown by reasonably satisfactory evidence the 
number of votes so exclude<i and for whom they would have been cast had there 
been an opportunity, the poll will be considered and the excluded votes will be 
counted for the candidate who would have received them. This has been the rule 
of the House for many years, and it is based upon principles of justice and a wise 
public policy. * * * The claim on behalf of contestee that votes not cast can not 
be counted under the Australian system of voting, because of its peculiar features, is 
entirely destitute of merit. The rule is the same under all systems of voting. 

Nor will it do to withhold from the voter an opportunitv to cast his ballot and 
in answer to his complaint say to him that he probably would have lost his vote in try- 
ing to cast it. Eveiy legal voter is entitled to an opportunity, and if he fails to reg- 
ister his voice on account of incapacity or neglect, the fault is' his own. 

At another precinct one of the oflBcers of election tej^tified that he 
had marked 14 votes for contestant and 1 for contestee, striking 
through only the surname of the ''scratched" names. All these bal- ' 
lots were thrown out, but the committee counted them, saying: 

It is manifest that these votes should be counted. There is no dispute about the 
facts, and it is well settled that an elector can not lose his right to vote by the mis- 
take of one of the election oflBcers. If the voter himself made the mistake, the ballot 
should not be counted, but where he depends upon an oflBcer whose duty it is to 
assist him in the preparation of his ballot and the officer, through ignorance or design, 
fails to mark the ballot properly, it should be counted. 

The committee held also that the fact of registration could be proved 
by parol evidence. 

Registration is designed to prevent fraud and to determine disputed questions that 
might otherwise arise at elections in advance, so as to avoid confusion and delay. 
Election boards do not have the time nor opportunity on election day to investigate 
critically questions that may arise respecting the qualifications of voters, and for the 
purposes of election the registration books are primary evidence; but when questions 
arise, as they do here, before a tribunal fully equipped to investigate for the truth, 
the qualifications, including the registration of voters, may be proved by parol. 

registration does not create the right to vote, but it is an oflftcial memorandum of 
an existing right, and parol evidence is as near the fact as the books. In fact, the 
books are made from parol evidence, and they are never regarded as more than 
prima facie evidence of the right to vot€. In most of the States laws exist re<4uiririg 
a record to.be made of marriages, but the record does not constitute the marriage; it 
is only an oflScial memorandum of it; and in all the States marriage may be proven 
by parol evidence, notwithstanding the record. A very liberal policy has always 
been followed in election cases respecting the admissibility of evidence. 

The four members signing the report found that contestant was shown 
to be elected by a majority of 372, and recommended resolutions declar- 
ing him elected. 

The second report, or ^' views of the majority," is as follows: 

The returns show that 28,115 votes were cast for Congressman in the P'ifth Con- 
gressional district of Viiyinia on Noveml^r 8, 1896, and that Claude A. Swanson, 
Democrat, the contestee in this case, received a majority of 551 vot«s. 

Contestant urges (brief, p. 3), upon what he terms the ** princip'^l and all-suffi- 
cient grounds'* of his contest, that he is entitled to a majoritv of 158 votes. 

He further contends that there are "other claims" which ought to be allowed, 
which would give him a majority of 760 votes (brief, p. 65). 

In his reply brief (p. 48) contestant reduces the majority which he claims upon 
his principal jjrounds to 51, and his majority on all claims to 306 (reply brief, p. 52). 

Contestee, in his brief (p. 94), claims that 249 votes should be added to the votes 
returned for him, making his majority 800. 
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After listening to exhaustive amiments in this case, four members of the commit- 
tee have filed a report in which they recommend that contestant he given a majority 
of 372 votes. They also direct attention to 147 other votes which, in their opinion, 
might justly be counted for contestant, making his majority 519. 

The undersigned agree with the conclusions of the said report, except so far as they 
relate to the so-callea excluded vote at Stokesland, Ringfirold, and Design precincts, 
and the 147 votes aforesaid, which we do not think should be counted for contestant. 

After a careful examination of the cases and authorities cited by contestant and a 
rigid analysis of the evidence contained in the record relating to these three precincts, 
we are constrained to conclude that, while the law is correctly stated by contestant, 
the facts, as disclosed in the record, do not warrant the counting for contestant of 
the 495 excluded votes. 

We are therefore of the opinion that the returns should give to the contestee a 
majority of 123 votes, and we recommend the adoption of the following resolutions. 

The case was not called up until January 19, 1899. The question of 
consideration was raised, and the House, by a vote of 79 to 143, refused 
to consider the case. On February 23 the case was again called up, but 
the House, by a vote of 101 to 133, again refused to consider it. 

[Report 1070, parts 1 and 2, second session Fifty -fifth Congress.] 
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PIFTY-SIXTH CONGEESS, 1899-1901. 

Vommitte^: on El^ctmnA No. L 

Mr. Tatler, Ohio. Mr. Pearson, North Carolina. 

LiNNEY, North Carolina. Barti.ett, Georgia. 

Mann, Illinois. Fox, Mississippi. 

Davenport, Pennsylvania. Glynn, New York. 

Mr. BuRKETT, Nebraska. . 

CommitUe on Elections No, 2, 

Mr. Weaver, Ohio. * Mr. Thomas, Iowa. 

Olmsted, Pennsylvania. Robinson, Indiana. 

Landis, Indiana. Green, Pennsylvania. 

Miller, Kansas. Snodgrass, Tennessee. 

Mr. Burke, South Dakota. 

(Mr. Snodgrass was appointed on January 19, 1900, in place of Mr. 
Gaines, who had been excused.) 

Qnnmlttee on Elections N(t, S, 

Mr. Mesick, Michigan. Mr. Driscoll, New York. 

Cochrane, New York. Miers, Indiana. 

Faris, Indiana. Burke, Texas. 

Roberts, Massachusetts. McLain, Mississippi. 

Mr. Weeks, Michigan. 

S2)ecial Coimn!tU'e <m the Case of Briifham H, Roberts. 

Mr. Tayler, Ohio. Mr. McPherson, Iowa. 

Landis, Indiana. De Armond, Missouri. 

Morris, Minnesota. Lanham, Texas. 

Freer, Wevst Virginia. Miers, Indiana. 

Mr. LiTTLEFiELD, Maine. 

• Cases. 

Special Committee. 

(1) Brigham II. Roberts, Utah. 

Commit tit' N). 1. 

(2) Walter Evans vs. Oscar Turner, Kentuchy. 

(3) William F. Aldrich v.v. Gaston A. Robbins, Alabama. 

(4) Robert Wilcox, Hawaii. 

(5) George M. Davidson vs. George G. (Jilbert, Kenturky. 

(6) James A. Walker vs. William F. Rhea, Virginia. 
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Committee No, 2. 

(7) John D. White m. Vincent S. Boreing, Kentxichy. 

Committee No, 3, 

(8) Richmond Pearson ?)«. William T. Crawford, North Carolina. 

(9) Richard A. Wise m, William A. Young, Virginia. 

(1) Roberts. 

Polygamy. Majority report to exchide; minority report to admit and 
then eA'pel. Claimant excluded^ but Iry more than the two-thirds v<d4f 
necemary for expuhimi. 

Majority report by Mr. Tayler; minority report by Mr. Littlefield 
and Mr. De Armona. 

Brigham H. Roberts, a polygamist, had been elected a Representa- 
tive from Utah. This fact attracted much public attention, and was 
officially brought to the notice of the House on the opening day of the 
.session. When the name of Mr. Roberts was called, at the swearing 
in of members, on protest he was requested to step aside. Mr. Tayler 
presented a resolution providing for the appointment of a special com- 
mittee to consider both the prima facie right and the final right to the 
seat. The resolution went over one day, and on the next day (Decem- 
ber 4, 1899), Mr. Richardson presented, a substitute resolution provid- 
ing that Mr. Roberts be sworn in on his credentials and that the papers 
1)6 referred to the Committee on the Judiciary.' After debate, the 
substitute resolution was lost by a vote of 59 to 247, and the resolution 
presented by Mr. Tayler was passed by a vote of 304 to 32. The 
Speaker then appointed the special committee above named, and the 
case was referred to it. On January 20, 1900, the elaborate reports of 
the majority and minority of the committee were presented, and the 
case was then debated for seveml days. The majority favored exclud- 
ing Mr. Roberts by a simple resolution declaring the seat vacant; the 
minority favored swearing him in as elected and then immediately 
expelling him as unworthy. The resolution proposed by the minority 
was finally lost by a vote of 81 to 244, and the resolution proposed by 
the majority was pa.ssed by a vote of 268 to 50. So (on January 25, 
1900) the seat was declared vacant. The resolution of exclusion, it will 
be noted, was passed by much more than the two-thirds majority which 
a resolution ot expulsion would have required. 

The majority of the committee prefaced its elaborate report with the 
following introduction and summary of the argument: 

Your committee, appointed December 5, 1899, in pursurance of the following 
resolution — 

"Whereas it is charged that Brigham H. Roberts, a Representative-elect to the 
Fifty-sixth Congress from the State of Utah, is ineligible to a seat in the House of 
Representatives; and 

"Whereas such charge is made through a member of this House, on his responsi- 
bility as such meml)er and on the basis, as he asserts, of public records, affidavits, 
and palmers evidencing such ineligibility: 

" Resolved, That the question o! the prima facie right of Brigham H. Roberts to be 
sworn in as a Representative from the State of Utah in the Fifty-sixth Congress, as 
well as of his final right to a seat therein as such Representative, be referred to a special 
committee of nine memlx?r8 of the House, to ^)e appointed by the Speaker; and until 
such committee shall report upon and the House decide such question and right the 
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said Brigham H. Roberts shall not be sworn in or be permitted to occupy a seat in 
this House; and saicl connnittet^ shall have power to send for i)eTsons and papers 
and examine witnesses on oath in reflation to the subje<!t-matter of this resolution — '* 
submit the following report: 

The committee met shortly after its appointment, and in Mr. Roberts's presence 
discussed the plan and 8coi)e of its imjuiry. Mr. Rol)erts submitted certain motions 
and supported them by ai^ument, questioning the jurisdiction of the committee and 
its right to reportagainst his prima facie right to a seat in the House of Representatives. 
The determination of these questions was postponeil by the comnlittee, to be taken 
up in the general consideration (»f the case. 

Subsequently certain witnesst^s api*eared liefore the committee and were examined 
under oath, in the presence of Mr. Rol)ertsand by him cross-examined, relating to 
the charge that he was a polygamist. Tliis testimony has been printed and is at the 
disposal of the meml)ers of the House. 

The committee fully heanl Mr. Rol)ert8 and gave him opportunity to testify if he 
so desired, which he declare*! he did not wish to do, and, uijon the testimony auduced 
before it, unanimously agrees uiion the following 

FINDING OP FACTS. 

We find that Brigham H. Roberts was elected as a Representative to the Fifty- 
sixth Congress from the State of Utah, and was at the date of his election above the 
age of 25 years; that he had been for more than seven vears a naturalized citizen of 
the United States and was an inhabitant of the State of Utah. 

We further find that about 1878 he married Louisa Smith, his first and lawful wife, 
with whom he has ever since lived as such, and who since their marriage has borne 
him six children. 

That about 1885 he married as his plural wife Celia Dibble, with whom he has ever 
since lived as such, and who since sucn marriage has borne him six children, of whom 
the last were twins, bom August 11, 1897. 

That some years after his said marriage to Celia Dibble he contracted another 
plural marriage with Margaret C. Shipp, with whom he has ever since lived in the 
habit and repute of marriage. Your committee is unable to fix the exact date of this 
marriage. It does not appear that he held her out as his wife before January, 1897, 
or that she before that date held him out as her husband, or that before that date 
they were reputed to be husband and wife. 

That these facets were generally known in Utah, publicly charged against him dur- 
ing his campai^ for election, and were not denied by him. 

That the testimony bearing on these facts was taken in the presence of Mr. Roberts, 
and that he fully cross-examined the witnesses, but declined to place himself upon 
the witness stand. 

The committee is unanimous in its belief that Mr. Roberts ought not to remain a 
member of the House of Representatives. A majority are of the opinion that he 
ought not to be permitted to become a member; that the House has the right to 
exclude him. A minority are of the opinion that the proper course of procedure is 
to pennit him to be sworn in and then expNel him by a two-thirds vote under the 
constitutional provision providing for expulsion. • 

Your committee desire to assert with the utmost positiveness at this point that not 
onlv is the proposition of expulsion as applied to this case against precedent, but that 
exclusion is entirely in accord with pnnciple, authority, and legislative precedent, 
and not antagonistic to any legislative action which the House of Representatives has 
ever taken. 

For convenience we present herewith, before proceeding to the extended argument 
in support of the committee's resolution, the following: 



Upon the facts stated the majority of the committee assert that the claimant ought 
not to be permitted to take a seat in the House of Representatives, and that the st»at 
to which ne was elected ought to be declared vacant 

The minority, on the other hand, assert that he ought to l)e sworn in in onler that 
if happily two-thirds vote therefor he may be expelled. 

Three distinct grounds of disqualification are asserted against Roberts. 

I. By reason ol his violation of the Edmunds law. 

II. By reason of his notorious and defiant violation of the law of the land, of the 
decisions of the Supreme Court, and of the proclamations x)f the Presidents, holding 
himself above the law and not amenable to it 
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No government could possibly exist in the face 6i such practices. He is in open 
war against the laws and institutions of the country whose Conigrress he seeks to enter. 
Such an idea is intolerable. It is upon the principle asserted in this ground that all 
cases of exclusion have been based. 

III. His election as Representative is an explicit and offensive violation of the 
understanding by which Utah was admitte(i as a State. 

THE PROPOSITION OF EXCLUSION. 

The objection is made to the refusal to admit Roberts that the Constitution 
excludes the idea that any objection can be made to his coming in if he is 25 year>4 
of age, has been seven years a citizen of the United States, and.wa^ an inhabitant of 
Utah when elected, no matter how odious or treasonable or criminal may have been 
his life and practices. 

To this we reply: 

1. That the language of the constitutional provision, the history of its framing in 
the constitutional convention, and its context clearly show that it can not be con- 
strued to prevent disqualification for <'rinie. 

2. That the overwhelming authority of text-book writers on the Constitution is to 
the effect that such disqualification may be imiwjsed by the House, and no I'ommen- 
tator on the Constitution specifically denies it. Especial reference is made to the 
works of Cushing, Pomeroy, Throop, Burgess, and Miller. 

3. The courts of several of the States, in construing analpgous provisions, have 
with practical unaoimity declared against such narrow construction of such constitu- 
tional provisions. 

4. The House of Representatives has never denied that it had the right to exclude 
a member-elect, even when he had the three constitutional requirementa. 

5. In many instances it has distinctly asserted its right so to do in cases of disloy- 
alty and crime. 

6. It passeil in 1862 the test-oath act, which imposed a real and substantial dis- 
(lualification for meml)er8hip in Congress, disqualifying hundreds of thousands of 
American citizens. This law remainetl in force for twenty years, and thousands of 
members of Congress were compelled to take the oath it required. 

7. The House in 1869 adopted a general rule of onier, providing that no person 
should be sworn in as a member against whom the objection was made that he was 
not entitled to take the test oath, and if upon investigation such fact appeared he 
was to be permanently debarred from entrance. 

THE PROPOSITION OF EXPULSION. 

The interesting proposition is made that the claimant be sworn in and then turned 
out. Ui>on the theory that the purpose is to permanently paYt company with Mr. 
Roberts, this is a dubious proceeding. Such action rec^uires the vote of two-thirds of 
the members. We ask if such a vote is possible or nght, in view of the following 
observations: 

The expulsion clause of the Constitution is as follows: 

"Each House may determine the rules of its proceedings, punish its members for 
disorderly behavior, and, with the concurrence of two-thiixls, expel a member." 

No lawyer can read that provision without raising in his own mind the question 
whether the House has any i>ower to expel, except for souie cause relating to the 
context. The ablest lawyers from the beginning of the Republic have so insisted, 
and their reasoning has been so cogent that these propositions are establisheil, namely: 

1. Ncitlu^r House of Congress has ever expelled a member for acts unrelated to him 
as a nicnibcr or inconsistent with his public trust and duty as such. 

2. Both Houses have many times refused to expel where the guilt of the member 
was apparent; wliere the refusiil to expel was jnit ujMm the ground that the House or 
Senate, as the case niiglit he, had no right to expel for an act unrelated to the mem- 
ber as such, or because it was committed prior to his election. 

The most notable instances arc the following: 

IN TlIK SENATE. 

1 . The Humphrey Marshall ca<e in 1796. Much dispute has arisen as to the ground 
upon which the Senate refused to exi)el. The fact remains, however, that ne was 
charged with the commission of an offense — a grave offense in the State oif Kentucky — 
unrelated to him as a Senator, and the report of the committ(»e eml)odied the propo- 
sition that tiie C/onstitution did not give jurisdiction to the Senate to expel him. 
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2. The case of John Smith arose in 1808. He was ehaixwl with participation in 
Aaron Burr's conspiracy. The Senate refuseti to expel. 

3. In 1893 an effort was made in the Senate to expel William N. Roach, a Senator 
from North Dakota. He was charge<l with having committed a felony some years 
prior to his election. The case was elaborately arjjued on both sides, the objection 
to his expulsion l)eing grounded upon the proposition that in such ciise the Senate 
had nu right to expel. The subjectt wai< dropped; those who were prosecuting the 
effort to expel him discerning, no doubt, that the Senate would never expel under 
such circumstances. 

IN THE HOrSK OF ttEPRESENTATIVES. 

1. (). B. Matteson had committed a |frave offense during the Thirty-fourth Con- 
gre.*<s. He was elected to the Thirty-hfth Congress and was pennitted to take his 
seat without objection. A resolution of expulsion was introduced and referred to a 
committee, which rejwrted that the House had no authority to ex{)el, l^cause his 
offense was conmiitted while in a previous Congress. The House sustained the 
committee. 

2. In the case of Oakes Ames and James Brcoks the special committee reported 
in favor of expulsion. The Judiciary Committee reported against it, on the ground 
that the House had no authoritv to exj>el for aets committed l^efore that Congress. 
The House refused to expel, and merely censured. 

3. In the case of (ieorge Q. Cannon, Delegate from Utah in the Forty-third ('on- 
gress, 1874 and 1875, we find a series of events suggesting, in the light of this case, 
how history rei)eats itself. 

Cannon's seat was contested by Maxwell, who had receive<l but a handful of votes, 
and had no right whatever to the seat, even if Cannon was not entitled to it. The 
claim was made that Cannon was a polygamist. There was no evidence at that time 
before the House that he had married a plural wife after the slcX of 18(>2. If he had 
not he had violated no law. A resolution was adopted declaring that he was entitled 
to the seat as Delegate, the claim being ma<ie that he might l>e proceeded against in 
expulsion proceedings. Whereupon, on the same day, May 12, 1874, a committee 
was appointed t<^> investigate the question of Cannon's polygamy and the right of the 
House to expel. It reported in January, 1875, that Cannon was a polygamist, and 
brought in a resolution of expulsion. A vigorous minority report was filed, in which 
the right of expulsion was combated on three grounds. 

First. That tne House had already declared that Cannon was eiUiikd to the seat. 
The force of the argument was apparent, for nothing had intervened to make him 
any less entitle<l then than on the day his title was confirnunl by the previous action 
of the House. 

Second. That when Utah was created as a Territory Congress knew it would send 
Mormon Delegates, and it ought not now to complain that a Moniion had come to 
the House. 

Third. That a graver ground of objection existed. "The question is," said the 
reiK)rt, " whether the House ought, as a matter of policy, or to establish a precedent, 
expel either a Dek»gate or Member on account of allege<l (Times or immoral practices 
unconnected with their duties or obligations as Members or Delegates, when the 
DeU*gate or Meml)er possesses all the (|ualifications to entitle him to his seat.** 

The reasoning of the committee and the cogent force of an unbroken line of prece- 
dents against expulsicm seem to have profoundly impresse«l the House, for wnen a 
couple of weeks later the case was called up and the question of consideration raised, 
only a beggarly 21 could be found ready to take up the case, and it was never heard of 
again. 

Thus ended the first campaign to (confirm a polygamist in his seat in the fond hope 
that he might later l)e expell^. 

4. The next is the case of Schumaker and King in connection with the China mail 
service, Aifgust 9, 1876. The Committei^ on the Judiciary submitted a report, in the 
course of which it asserted that the House of Representatives had no authority to 
take juris<iiction of violations of law or offenses committed against a previous Con- 
gress. Referring to the constitutional provision respecting exj)ulyi()n, it says: 

"This power is evidently given U) enable each House to exercise its constitutional 
function of legislation unobstructed." 

The committee recommenckMl that the House leave the charges against Schumaker 
and King " where they are now," in court. 

The minority report did not condjat the position of the majority in so far as this 
case is concerned. They say that — 

"They do not deny but that there art* limitations on the power of this House [to 
expel] arising from the circumstances of particular cases and the relations of this 
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House to the constituency of an accused member; therefore, as will be seen, the 
undersigned need not go further in this case than to af«ert jurisdiction, because the 
offenses complaine<i of were not known to the (x>nstitueuts of the members in ques- 
tion until after their election.'* 

If there is any fai*t apparent in this case it is that the constituents of Mr. Roberta 
knew all about him before his election. 

Can there l)e room to doubt the proper action of the House? Is it prepare<l to 
yield up this salutary i)ower of exclusion? Will it declare itself defenseless and 
ridiculous? 

Nor art* those who assert that expulsion is the remedy necessarily barred from 
voting for the res<ilution declaring the seat vacant. He must, indeed, be technical 
and narrow in his (tonstrudion of the Constitution who will not admit that if a vote 
to declare the seat vac*ant is sustained by a tHO-thirds majority the Constitution is 
substantially (^omplieil with. He may not agree with the committee that a mere 
majority can exclude, but he can reserve the right to make the point of order that 
the resohition is not carried if two-thirds do not vote for it. 

On the question of prima facie right the committee considered that 
it was settled by the conclusions reached in regard to the final right. 
"Both Houses of Congress have in innumerable instances exercised 
the right to stop a member-elect at the threshold and refuse to permit 
him to be sworn in until an investigation has been made as to his right 
to a seat. In some cases the final right was accorded the claimant; in 
many cases it was denied. This question, as we view it, is always to 
be answered from the standpoint of expediency and propriety. The 
inherent right exists of necessity." 

It is not true that the exercise of this right could block the organi- 
zation of the House. All the members on the Clerk's roll, whether 
sworn in or not, have a right to vote on organization and on the Ques- 
tion of swearing in membei's. "If every individual member had been 
objected to seriatim the only objectionable result would have been the 
inconvenience and delay involved in the time necessary to vote upon 
all the cases." 

On the general ({uestion of constitutional qualifications the committee 
said: 

This question meets us at the threshold: Does the constitutional provision, "No 
f)erHon shall lx» a Representative who shall not have attained to the age of 25 years, 
and been seven years a citizen of the United States, and who shall not, when elected, 
l)e an inhabitant of the State in which he shall be chosen," preclude the imposition 
of any dis(|ualification by Congress or by either House? 

Must it be said that the constitutional provision, phrased as it is, really means 
that everif person who is 25 years of age, and who has been for seven years a citizen 
of the l/nited States, and was, when elected, an inhabitant of that State in which 
he was cho.sen, is eligible to l)e a member of the House of Representativee and must 
l>e admitted thereto, even though he be insane, or disloyal, or a leper, or a criminal? 

Is it conceivable that the Constitution meant that crime could not disqualify? The 
whole spirit of government revolts against anv such conception. 

Not now discussing the question as to whetlier or not that constitutional provision 
is exclusive, so far as ordinary qualifications are concerned, is it to be said that there 
is in it no implied power of disqimlijication for reasons which appeal to the common 
judgment of mankind, and which are vital and essential to the very constitution and 
mtegrity of the legislative body as such? 

We are comi)elled to answer that that provision, in the sense to which we have 
just adverted, is not exclusive, and that reasonable disqualifications may attach to 
certain individuals, which may, for the sake of argument, be assumed to amount in 
practice to added qualifications. 

A marked distinction is to be made between arbitrary disqualifications and those 
which arise out of the voluntary act of the individual who places himself,. by the 
commission of an offense against the law or civilization, within the prohibited class. 
We believe^ whatever general statements may have been made by public men, thai no com- 
mentai</r on tfie ConstUuHoriy no courts or either House of Conaress has ever questioned the 
propriety of that distinction, biU thai tlie contrary doctrine Jias been universawf held where- 
ever tfie question was clearly raised. 
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In our opinion it is demonptrable that no such exclusive meaning can be given to 
the provision alx)ve quoted as is contende<i for on the other side of this pn)j)08ition, 
and that the sound rule is declared by Burgess in bis work on Political Si'ience and 
Constitutional Law when, on page 52, he says: 

*'I think it certain that either House [of Congress] might reject an insane person 
* * * or might exclude a grossly immoral person. ' 

We desire at the very threshold of this discussion to lay down these general proposi- 
tions, never to be forgotten and always to be kept clearly in mind: 

1. That the House has never denied that it hati the right to refuse to permit a 
member-elect to l)e sworn in, although he ha<i all of the three constitutional 
qualifications. 

2. That it has in many instances affirmatively de(*lared that it had the right to thus 
refuse. 

3. That the right to so refuse is supported on principle, and by the overwhelming 
weight of authority of constitutional writers and judicial opinions on analogous con- 
stitutional questions; and 

4. Upon the converse proposition of admission and then expulsion we assert this: 
First. That the House has never declared that it had the right to expi4 a meml)er 

for acts unrelated to him as such or for acts committed prior to his election; an<l 

Second. That both the House and the Senate have m many instances refuseil to 
expel members where the proof of guilt was conclusive, but where the acts com- 
plained of were unrelated to the members as such. 

The committee then outlined the history of the legislation against 
polygamy and the judicial opinions thereon. They also showed that 
the claimant, Robeils, was not only a polygamist in violation of the 
law, but that as recently as December 6, 1899, he had publicly pro- 
claimed his defiance of t6e law and refused to obey it, saying: 

Even were the church that sanctioned these marriages and performed the cere- 
monies to turn its back upon us and say the marriages are not valid now, and that 
I must give these good and loyal women up, I'll be damned if I woulji. 

The report continues: 

We have thus presented to our view the statue of Roberts. What are we going to 
do about it? 

We assert that it is our duty, as it is our right, to exclude him; to prevent his tak- 
ing the oath and participating in the councils of the nation. 

Three methods present themselves by which to test the soundness of this view: 

First. On principle, and this involves — 

(1) The nature of the legislative assembly and the power necessarily arising 
therefrom; 

(2) The express language of the constitutional provision; 

(3) The reasons for that language; 

(4) Its context and its relation to other parts of the instrument; 

(5) The obvious construction of other portions of the same instrument neoeesarily 
subject to the same rule of construction. 

Second. The text-books and the judicial authorities. 

Third. Congressional precedents. These are of two classes — 

II) Action respecting the rights of individual members; 

(2) Acts of Congress arid general resolutions of either House. 

As to the first proposition, what is the argument on principle? We think it will 
be undoubted that every legislative body has unlimited control over its own methods 
of organization and the qualifications or disqualifications of its meml)er8, except as 
specifically limited by the organic law. We do not think that this proposition needs 
amplifying; it is axiomatic. It is apparent that every deliberative and legislative 
boay must have supreme control over its own membership, except in s<j uir as it 
may be specifically limited by a higher law; there is a distinction to l)e drawn 
between the legislative power of a legislative body and its organizing power, or tho^e 
things which relate to its membership, and its control over tne methods of perform- 
ing its allotted work. That is to be distinguished from the legislative power to be 
expressed in its final results. 

When our Constitution was framed there was practically no limit to the right and 
power in these respects of the English Parliament. Such power is necessary to the 
preservation of the body itself and to the digiiity of its character. In England it 
was at one time admissible to permit the admission into the House of Commons of 
minors, of aliens, and of persons not inhabitants of the political subdivision in which 
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they were elected. To this (iay it is w^l known that an inhabitant of London may 
he ekHt4»<i by a Seot<'h constituency, and a member has been elected by more than 
one constituency to tiie same Parliament. 

The wording of the Constitution is negative, thus not necessarily 
excluding other than the specified (jualifications, though it would have 
been just as etusy to make it positive if such had been the intention. 
The first draft of the constitutional provision was in a positive fomi, 
and the slight contemporaneous discussion was on this form. There 
were some objections to the provision, but the next day it was put in 
the present form and passed. The committee illustrated the principle 
by luunerous supposed cases of wrongdoing which would evidently 
make it impossible for a member to sit in the House or to be admitted 
if he were not yet sworn in, and added: 

So much for illustrations upon that question. Look, now, at the last paragraph of 
Article VI of the Constitution: 

**The 8(Miators and Representatives before mentioned, and the members of the 
several Stat(» le^slatures, and all executive and judicial officers, both of the Unite<i 
Statt»H and of the several States, shall be bound by oath or affirmation to support this 
Constitution." 

Here is an affirmative declaration that a certain oath shall be administered to cer- 
tain officials. If the theory of exclusion is applied to the qualification clause as t*> 
ReproK'utatives, it must l)e applied ti> this clause, and therefore Congress has no 
power to demand any other oath, or superadd to this oath any other pn)visions. 

And yet the very oath we took as meml)ers of this House has additional provisions. 
Congress pas.**e<l also the test oath act in 1862, making vital additions to the constitu- 
tional oath, and, in(lee<l, a<lding a new ground of disqualification for members of 
Congress. This act was passed l)y a large majoritv and compelled members of Con- 
gress to submit to that oath for many years. Chief Justice Marshall, the great 
expounder of the Constitution, in the case of McCulloch r. Maryland, declare<i that 
"He would be charged with insanity who should contend that the legislature might 
not suiH^radd U) the oath directed by the Constitution such other oath or oaths a.s its 
wisdom might suggest," and the whole opinion in that ca^ is addr€*<sed in principle 
to the very doctrine that is here advocated. 

If Congress could add to the constitutional oath, the same theory of construction 
must })crmit it to at least a<ld reasonable qualifications to the requirements for mem- 
bers of the legislative body, at least to the extent of declaring disciualifications which 
in their nature <<ujrht to bar a man from entrance into a jjreat l^islative Ixxly. 

The same clause to which we have just referreii has this provision: 

*' But no religions test shall ever be required as a qualification to any office or public 
trust under the United States." 

If the Constitution had laid down all the qualifications which Congress or any 
other powi*r had the right to impose, it was unnecessary to go on and declare that no 
religious test shouM W rei^uired. That great instrument is inconsistent in its parts 
and c(>ntradictory of itself if it be true that it meant that no disqualifications should 
be pro\ ide<l except those named. Nor was it necessary, if the proviso means an 
oath merely, that such exception should be made, for the preceding wonls of the 
paragraph set out the re*|uired oath. 

The effort to make the negative declaration of minimum qualifications exclusive 
of all (Jthers, whatever the necessities of the House may l)e, falls to the groimd if we 
admit that the ])anigmph respecting oaths is in the same instrument as that which 
defines the (luiililications of meinbers of Congress. 

Of text-book authorities the committee referred to Story on the 
Constitution, Bur^jfoss's Political Science and Constitutional Law, Pom- 
eroy's Constitutional Law, Justice Miller's Lectures on the Constitu- 
tion, Throop on Public OtHces, and Cushin^ on Law and Practice of 
Leo-islative Ass(»mblies. The well-known statement of Story the com- 
mittee disposed of as follows: 

First. That it is dismissed in a verv few words. Justice 8tory himself disclaims 
explicitly in his work that he gives liis own opinion as to what the C^onstitution 
means, but asserts that he undertakes merely to give the statements of others. 
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Second. Thi?^ statement of Judge Story does not at all interfere with the i>roposi- 
tion we have laid down: That the power of the House to exclude from itH-memln'r- 
ship a i)erson who is, for instance, disloyal, a criminal, insane, or inf«*cteil with a 
contagious disease is not superadding any qualifications, within the meaninjj: of Story, 
such as a property qualification or an etiucational qualification. 

We find, however, that Story's expression, if it means all that is rlaimed f<»r it by 
the minority, does not accord with the opinion of other commentators, with the 
wurts, or with the Congressional preceilent«. 

Of court decisions, the committee quoted from Barker ?'. The Peo- 
ple (3d Co^en, N. Y.); Royall i\ Thomas (28 Gratton (Va.K 1^0); 
Commonwealth r. Jones and Cochran v. »)ones (Kentucky); Mason ?'. 
The State (oSth Ohio State); Commonwealth r. Walker (8P> Pennsyl- 
vania State, 105); Rogers ?;. Buffalo (123 N. Y., 184): Ohio ex rel. 
Attorney-General /\ Covington (21) Ohio State, 102): Darrow /'. The 
People (8 Colo., 417). 

Tney also referred to the case of Jeremiah Larned, excluded by the 
legislature of Massachusetts in 1785, and to the cases of Niles, Thomas, 
and Stark in the United States Senate, and to the Kentucky cases of 
1S67, the Whittemore case, and the case of (ieorge Q. Cannon, in th*^ 
House of Representatives. 

Senator Niles appeared in the Senate on April 80, 1844, a short time 
after being discharged from the insane asylum as improved but not 
completely restored to health. He.was not sworn in until a committee 
had inquired into the case and reported that he was not of unsound 
mind in the technical sen.se of that phrase. 

Philip F. Thomas was excluded from the Senate by resolution in 
1807, on the ground that he had been disloyal and could not take the 
test oath. 

Benjamin Stark, appoiifted Senator from Oregon in 1862, wa^^ 
accused of disloyalty, but the proof was not sufficient to cause a major- 
it^^ of the Senate to vote either to exclude or expel him. In a report 
on the preliminary quCvstion, however. Senator Lyman Trumbull said: 

It is admitte<l that neither the Senate, Congress, nor a State can 8ni)erail(l other 
qualitieations for a Senator to those prescribed by the Constitution, and yet either 
may prevent a person possessing all tnose qualifications and duly elected from taking 
his seat in the Senate. 

A State, for instance, might arrest him for felony l>efore he was 
sworn in and keep him imprisoned through the term; Congress might 
pass a law imposing disability to hold any office, including that of 
Senator, as a punishment for crime: or the Senate miglit refuse to 
admit a felon, an insane, or disloyal person, or one who was at the 
moment of his application for admission violently disturbing the 
session of the Senate. 

in the Kentucky case, in 1867, the House refused to permit the 
swearing in of the members-elect, when their credentials were pre- 
sented, and referred the charges of disloyalty to the Committi^e on 
Selections. At other times after the objection was made to the swear- 
ing in of other members-elect the Hou^e assumed jurisdiction, tried 
the cases in advance of administering the oath, and where, as some- 
times had been the case, it appeared that the claimant had not been dis- 
loyal, he was of course sworn in; in other cases he was excluded. On 
March 22, 1869, the following was adopted as a standing rule of the 
House, and therefore as the matured expression of its deliberate judg- 
ment: 

Resolred, That in all contested-election cases in which it shall 1m' cIkif^c*! by a 
party to the case, or a inendwr of the House, that either clainuint is un:il»i(^ muh i ihc 
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act approved Jul}^ 2, 1862, entitled *'An act to prescribed the oath of office, and for 
other purposes," it shall be the duty of the committee to ascertain whether such 
disability exi^t, and if such disability shall be found to exist the committee shall so 
report to the House and shall not further consider the subject without the further 
order of the Hoiu<e, and no compensation will be allowed by the House to any claim- 
ant who shall nut have been entitled at the time of the election and whose disloyalty 
shall not have been removed by act of Conjrress. 

In the Forty-first Congress Representative Whittemore, who had 
escaped expulsion for selling a, cadetsbip by resigning, was again elected 
at a special election, but was excludea by a vote of the House of 130 
to 24 after full debate. 

George Q. Cannon was excluded from the Forty -seventh Congi*ess, 
to which he had been elected Delegate from Utah, on the ground of 
polygamy. Speaking of this case the committee said: 

The case of Geoi^e Q. Cannon, who was excluded from the Fort^-eeventh Con- 
gress as a Delegate on the ground that he was a polygamist, on prinaple clearly sus- 
tains the proposition of exclusion of a member. 

It is true that when excluded Cannon was merely a Delegate-elect from the 
Territory of Utah, and not a person elected to an office created by the Constitution. 

Nevertheless, we assert that on principle that case can not be aifferentiated from 
the case at l>ar. 

Allen G. Campbell was a candidate for Delegate from the State of Utah against 
George Q. Cannon in 1880. Campbell received about 10 per cent of the votes cast, 
and the governor issued a certificate to him on the theory tnat Cannon was ineligible 
to l)e a Delegate in Congress. CampbelFs'seat was contested bv Cannon. The com- 
mittee, in January, 1882, made a very elaborate rei>ort. All but one united in 
declaring that Campbell, not having received a majority of the votes, was not enti- 
tled to a seat, and the dissenting member finally agreed with the majority that what- 
ever Cannon's rights mi^ht be, Campl)ell ought not to be seated. 

A considerable niajontv of the committee further found that as Cannon was a 
polygamist he was ineligible and disqualified to be Delegate in Congress. At this 
time the Edmunds law nad not been passed and there was no statutory ground of 
ineligibility. 

Some members of the committee undertook to differentiate between the right o£ 
the House to exclude a member and its right to exclude a Del^ate, while other 
meinl)erH insisted that, while there was a sharp distinction to be drawn between a 
nieinl)er and a Delegate, yet that in so far as the matter of ineligibility on the ground 
of polygamy was concerned the same principle would apply tol)oth. 

This, then, was the condition of the Cannon case before the Edmunds law was 
passed. The committee was unanimously of the opinion that Cannon was duly 
elected a Delegate from the State of Utah and therefore that he was entitled to hold 
the certificate of election; that he stood in the attitude of a man appearing before 
the imt of the House with the proi)er certificate of the governor of the Territory of 
Utah and with no infirmity except that which went to his disqualification, namely, 
the fact of polygamy. 

Before the case was taken up in the House for discussion and action the Edmunds 
law was passi'd. Mr. Cannon in his speech says that there were some members of 
the House who had told him that while they would not have excluded him under 
the rejMjrt of the committee, they would then vote to exclude him because of the 
proviHions of section 8 of the FMinunds Act; and Mr. Ranney, of Massachusetts, a 
mem])er of the Committee on Elections, who had dissented from the majority reix>rt, 
declared that he felt comiHilled to vote in favor of the exclusion of Cannon because 
of the passage of that law. 

Nevertheless the fact apjwars, and we l>elieve it to be the just inference from what 
occurred from the reiK)rt of the conmiittee and the debate on the floor of the House, 
that Cannon would have betm excluded if the Edmunds law had never been passed. 
The vote in favor of allowing him his seat was 79 and against it 123. 

The conmiittee quoted at length from the debate in the Cannon 
case. In regard to the English precedents they said: 

We have to say that after diligent search we find no cases where the House of 
Commons ever held or decided that it had not the right to exclude at the very 
threshold a meml>er whosi* certificate or credentials were j>erfect and unconteHted, 
although the ground of exclusion was not a want of legal (qualifications; arid there 
are scores of cases since 1780 where it has claimed and exercised that right 
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Cases apparently inconsistent were explained as not i*eally so. 

It may l)e said that the House of Commons has uniformly taken the view that 
under the right to judge of the '* qualifications" of its members — their legal election 
and return being conce<led — it rests wholly within the discretion of that body to 
establish a new test or requirement of qualification for membership, and that it may 
be either mental, such as for imbecility or insanity, physical, as for paralysis, or for 
grave offenses against criminal laws. 

Thus we Fee that the Senate and the House have taken the ground that they had 
the right to exclude for insanity, for disloyalty, and for crime, including polygamy, 
and, as we believe, there is no ckse in either the House or the Senate, where the facts 
were not disputetl, in which either the Senate or House has denied that it had the 
right to exclude a man, even though he had the three constitutional qualifications. 
There is a large amount of debate, where opinions are given on both sides of the 
proposition, but as against that is the never-varying action of the two bodies themselves. 

Congi-es.s has, moreover, by law, imposed statutory disqualifications. 
Acts of 1790 and 1791 disqualified bribe givers from holding any office 
under the United States, and the context of many other statutes, as 
well as of the Constitution itself, shows that the position of Repre- 
sentative in Congress is such an " office." The test-oath act of July 2, 
1862, was invariably construed as applying to Representatives, and 
claimants were excluded under it. Section 8 of the Edmunds Act, 
whatever its meaning, evidenced the legislative will to disqualify poly g- 
amists for office. 

In the very nature of things the House of Representatives, wherever it is as a House 
of Representatives, is in a place under the exclusive jurisdiction of the United States; 
therefore when Roberts comes into the District of Columbia in the status of a polyg- 
amist he is ineligible under the Edmunds Act to hold any ofl&ce or place under the 
United States, and therefore ineligible to hold the position of member of the House 
of Representatives. 

The committee summed up the argument on the second main ground 
of disqualification as follows: 

We aasert before the House, the coimtry, and history that it is absolutely and 
impr^nabl^' sound, not to l)e effectively attackeii, consonant with every legislative 
pre<!eaent, m harmony with the law and with the text-lx)oks on the subject: 

That Brigham H. Roberta's persistent, notorious, and defiant violation of one of 
the most solemn acts ever passed by Congress, by the very body which he seeks now 
to enter on the theory that he is aliove the law, and his defiant violation of the laws 
of his own State, necessarily render him ineligible, disriualified, unfit, and unworthy 
to be a member of the House of Representatives. And this proposition is asserted 
not so much for reasons personal to the membership of the House, as because it goes 
to the very integrity bf the House and the Republic as such. 

On the third main contention, the committee said: 

We come no\^ to the third main proposition, that his election involves a breach 
of the compact and understanding b}; which Utah was admitted to the Union. 

Utah was admitted to the Union with the distinct understanding upon both sides 
that polygamous practices were under theban of the church, prohibited and practi- 
cally eradicatwi, both as a practice and a belief, and that they would not be 
renewed. 

The effort is made to alarm people upon this proposition that some similar objec- 
tion might be made to representation from States in which the claim might be made 
that the right to vote was denied to some citizens. It is a sufficient answer to this 
to say that if such ground of complaint exists the Constitution specifically tells us 
what our remedy is; and declares precisely, in the fourteenth amendment, What we 
may do in any event when the right of suffrage is improperly denied. There is no 
possible escape from that position, even assuming that tnere was anything in the 
tx)gie man. 

But as to Utah, she was a<lmitted on the express statement that the practice of 
polygamous living was interdicted by the church, was practically almndoned by the 
people, and eradicated a.s a l)elief. Of course that sporadic instances of the viola- 
tion of the law against cohabitation might occur no one doubted. 
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Tho coininittoo gave an acvoiint of the public renunciation of polyg- 
amy by the Mormon (^hurch and of the arguments used at the time 
Utah was admitted as a State, and added: 

Ami w) tlu' enabling art vva« pa.^se(l. Every incre(Uilous member who cast doobt 
u|M)n the Hiiuerity oi jMilyjramK^ts in Utah wai* whistled down the wind. Every 
h»pislat«>r wlio doubtea if the funeral of polygamy had really taken place was 
laujrhtMl to seom. Polyjcamy wai< tlead! That wai< tfie battle cry, and on it the lit- 
tle was fought and won. 

What would have Ixn'ome of the hill if Mr. Rawlins had declared that the State 
of Ttah, just alwmt to l)e l>orn, would rest^rve the right to send a nolygamift to Con- 
gress? IHs hill would have l>een buried U^neath an avalanche of votes l)eyond the 
ho|H» of resurrection. 

The language of the enabling act is, *'i>r<»vide<i that ixdygamoua or plural njar- 
riagt^s are forever i)rohibite<l." * * * 

It is not to 1)0 assum<Ml from the fact that a rare or sporadic cat^e of polygamous 
marriage occurred in Utah, or sj)oradic instances of unlawful cohabitation had come 
to light, that that would be a violation of the agnement; hut we take it that it is in 
the la-^t d(»gre<^ a violation of the agreement or undrrstanding when that State sends 
to Congress a man who is himself engaged in the iKjrsistent practice of the very 
thing the abandonment of which was the ctmdition prece<lent to its admission; and 
that man the most c(>nsi)icuou8 detier of the law and violator of the covenant of 
statehocMl to l)e found in l^tah. 

On the proposition to expel instead of exclude the committee held 
**that neither House ought to expel for any cause unrelated to the 
trust or duty of a meml)er/' Story, sections 837, 838; Rawle, 48; 
Paschal on the Constitution, 87, and the case of Hiss rs. Bartleett (3 
(iray, 408) were referred to as sustaining this contention. The SiMiate 
cases of Marshall, Smith, and Roach, and the House cases of Herln^rt, 
Matteson, Brooks and Ames, Cannon, Schumacher, and King, described 
(except the Herbert case) above, were more elaborately analyzed, and 
the committee* concluded: 

If the House takes the acti(m which the minority of the committee insist? it ought 
to take, it will, for the first time in its history, part with a most l)eneficent power 
which it has often exennse<l— a {)<)wer that ought rarely to l)e exerci»e<l, but which 
the llousi* has never declared it did not possess. 

Mindful of the gravity of the (question and realizing the responsibility imposed 
upon us, we recom.ncnd the adoption of the following resolution: 

lii'snlml, That under the facts and circumstances of this case Brigham H. Roberts, 
Representative-elect from the State of Ttah, ought not to have or hold a seat in the 
House of Re])resentatives, and that the st^at to which he was electeil is hereby declared 
vacant. 

The minority held that the House had a right to expel the claimant 
after admission, but not to exclude him before admis.>ion: 

Finding that >Ir. Roberts hits been and is now a polygamist, unlawfully cohabiting 
with j)luni] wives, if the House of Representativt»8 is for that reason of the opinion 
that he ought not to be a mendn'r thereof, what course should it rightfullv pursue 
un<ler theCunstitutinn. the supreme law of the land — exclude him or ex^iel him? If 
he is t(» be excluded, it must be oecause he is for such rt»ason legallv meligible or 
<lis«|nalilied. The purpose is to consider the question of constitutional riirht, n«)t of 
arbitrary power, as it is conceded that the Houst* has that power to exclude, with or 
w it bout reason, right or w rong. The exercise of such a power, without constitutional 
warrant, w«»u]d simply l)e brute force, a tyrannous exercise of jwwer, unreviewable 
by any tribunal. * * * 

Is it seriously contended that this House can of its own motion, by its own inde- 
pendent acti(»n, create for the purj)oses of this case a legal qualification or disoiialifi- 
cation? This Housi? alone can not make or unmake the law of the land. Before 
any one of its acts can become law it must l)e concurred in by the Senate and 
apj)roved by the President, or passed i»y two-thirds of each House over his veto. It 
is quite clear that the House, by its indei>en<lent action, can not, if it would, make 
for this case any disqualifying regulation that would have the force of law. 
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On the general question of adding to the constitutional qualifications, 
the minority said: 

It is a very grave queetion as to whether Congress can, by a law duly enacted, add 
to the qualifications negatively 8tat<»d in the Cx)n8titution * There is no decision of 
the United States Supreme Cfourt directly or indirectly construing this provision. 
There is no decision of any State court directly in point. 

The various cases referred to by the majority were analyzed to show 
that they did not apply tO the principle of this case or did not estab- 
lish the contention or the majority. The text-books cited by the 
majority gave no authority for their opinions, and Story, Cooley, Gush- 
ing, in a later statement (2d ed., p. 27, sec. 65), Tucker, Foster, Pas- 
chal, McCrary , and Paine all agree that the constitutional requirements 
are exclusive. 

On the Whittemore case (Forty-first Congress) the committee said: 

We have examined that case with care, and we feel bound to say that we do not 
think it entitled to any weight as a precedent. The argument upon which it was 
based shows the action of the House to have been unwarranted and ill advised in 
excluding Whittemore. The only speeches made in support of the proposition were 
by Mr. Logan. He does not in any way refer to the one great legal question involve<l, 
as to whether Congress, to say nothing of the House, acting alone, had the power to 
add to the qualifications 8pecifie(^l in the Constitution, and that question was not 
raised during the debate, although at that time (1870) several State courts, one at 
least, had discussed it, People vs. Barker having been decided in 1824. 

The House had, apparently, never heard that there was such a question. The 
only provision of the Constitution that could possibly justify the action of the House, 
that constituting the House the judge of the '* elections, returns and qualifications of 
its own members,*' was not referred to directly or indirectly, and if the debate is the 
criterion, the House acted without any reference to it whatever. The clause stating 
the qualification was incidentally referred to once. Indeed, they apparently acted 
upon an entirely different provision, that does not relate to exclusion or determining 
eligibility or qualifications, and Mr. Logan distinctly based his case upon it when he 
says: 

** I base my opinion, first, upon the Constitution of the United States, which author- 
izes Congress to prescribe rules and regulations for the government of their members, 
and provides that b^ a two-thirds vote either House may expel anyone of its mem- 
bers without prescnbing the offenses for which either House may expel." 

He then proceeded to make this gratuitous and im warranted assumption: 

"This bemg the theory with which I start out, I then assume that where the House 
of Representatives has power to expel for an offense against its rules, or a violation 
of any law of the land, it has the same power to exclude a person from its body." 

Without ^ving any attention to the legal distinctions involved, or even referring 
to the constitutional right of passing upon qualifications, or adverting to the fact that 
exclusion is the act of a majority and expulsion of two-thirds, he begs the whole 
question and assumes their identity. He quotes a statute which makes a disqualifi- 
cation to hold office absolutely de^ndent upon a conviction, and then assumes it 
disqualified Whittemore, although there had been no conviction. He admits there 
was no Congressional precedent for the action which he proposed. He cites the 
Wilkes case in the English Parliament as a precedent, when, as tie states it, that 
case was directly in point against him. 

Wilkes, he says, was elected four successive times to the same Parliament, three 
times without opposition and the fourth time against an opposing candidate. Three 
times he was eipelled. The fourth time his opponent was seated. Neither time, 
according to his statement, was Wilkes excluded. 

Just how that case could be an authority for excluding as against expelling Whitte- 
more we can not see. These considerations (and many more could be suggested^, in 
view of the fact that the House, under Mr. Logan's lead, absolutely refused to allow 
any committee to examine, for the information of the House, the legal questions 
involved, or to have the case referred to any committee — though such a course was 
desired by such men as Poland, of Vermont, Famsworth, of Illinois, and Schenck 
and Garfield, of Ohio—and would not allow Schenck and Garfield to be heard on the 

H. Doc. 510 38 
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law for even ten minutes each, deprive this case, in our opinion, of all weight as a 
precedent.* 

The minority did not agree with the reasoning of the maiority on 
the general principle expressed. If the Congress or the House can 
add to the qualifications of Representatives named in the Constitution, 
they can add to them to any extent. The power is unlimited or it does 
not exist, and if it is unlimited it leads to absurd conclusions. More- 
over, the debates in the Constitutional Convention and the ^pers in 
the Fedei-alist clearly show that the only contemporaneous opinion was 
that the constitutional qualifications were exclusive. The chan^ in 
phraseology from the first to the second draft was made by a committee 
authorized to revise the style and arrangement of the articles referred 
to it, but not to alter their sense. To suppose that they did so would 
be to impeach either the character or the intelligence of some of the 
most illustrious men in our history. 

The minority quoted from the text-books above mentioned and from 
Thomas m Owens (4 Md., 223), Page vs. Hardin (8 Ben. Mon., 661), 
and Black vs, Ti*over (79 Va., 125) in support of their contention that 
"certainly the great weight of authority is against the right to add, 
even by law, to the qualifications mentioned in the Constitution." 

The disqualification of the Edmunds Act, the minority held, could 
not in any case apply to Mr. Roberts. Its only disqualification was 
against holding any " oflBce under the United States, ' and the entire 
context of the Constitution, as well as the rulings of the courts and of 
the two Houses, shows that the position of Representative in Congress 
is not such an ''oflSce" within the meaning of the Constitution. 
Moreover, the disqualification applied only to acts committed "in a 
Territory or other place over which the United States have exclusive 
jurisdiction." Mr. Roberts's former polygamy was conmaitted in tlie 
Territory of Utah, but to make him now ineligible for past crime 
would be impossible, and his present polygamy could not possibly be 
committed within a Territory which had ceasea to exist.' The condi- 
tion of the enabling act was met by Utah in the act of becoming a 
State, and the condition, being finally fulfilled, ceased to exist. 

It seems to us beyond question that this act (the Edmunds Act) does not now 
apply to Mr. Roberts. Then there is no law having any application to this case, by 
which the attempt is made to add anything to the constitutional qualifications. 
This House, by ita independent action, can not make law for any purpose. The 
adding by this House, acting alone, of a qualification not established by law would 
not only l>e a violation of both the Constitution and the law, but it would establish 
a most dangerous precedent, which could hardly fail to "return to plague the 
inventor." You might feel that the grave moral and social aspects of this case 
alloweti you to— 

Wrest once the law to your authority 
To do a great right, do a little wrong. 

But what warrant have you, when the barriers of the Constitution are once broken 
down, that there may not come after us a House with other standards of morality 
and propriety, which will create other qualifications with no rightful foundations, 
that, in the heat and unreason of partisan contest — since there will be no definite 

* This case, it will be noticed, is not among those given in this *' Digest" in connec- 
tion with the Forty-first Congress. It has been omitted from all collections of 
contested election cases, never having gone to a committee or been reported on, and 
thus never having become a contests election case in the usual sense of the words. 

*The majority had met this objection by saying that it is status, not act, that con- 
stitutes the disqualification, and status adheres to the person at all tiroes and |>lace8. 
Moreover, whatever may be the case with Utah, the House of Representatives is cei^ 
tainly in a place ** over which the United States have exclusive jurisdiction." 
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standard by which to determine the existence of qualifications — will add anything that 
may be necessary to accomplish the desired result? Exigency will determine the 
sufficiency. It would no longer be a government of laws, but of men. To thus 
dep)art from the Constitution and substitute force for law is to embark upon a track- 
less sea, without chart or compass, with almost a certainty of direful shipwreck. 

It is contended that if all other reasons assigned for exclusion are found to be 
insufficient, as we believe they are, still Mr. Roberts should be excluded, upon the 
allied ground that, by virtue of the enabling act, a compact now exists between the 
United States and Utan which has been violated by the election of Roberts to Con- 
gress, and that the State can be in this manner punished for such breach of the com- 
pact. Compact is synonymous with contract. The idea of a compact or contract is 
not predicable upon the relations that exist between the State and the General Gov- 
ernment. They do not stand in the position of contracting parties. The condition 
upon which Utah was to become a State was fully performed when she became a 
State. The enabling act authorized the President to determine when the condition 
was performed. He discharged that duty, found that the condition was complied 
with; and that condition no longer exists. 

What did Congress require by the enabling act? Simply that "said convention 
shall provide bv ordinance irrevocable," etc., and the convention did in terms what 
it was requirecf to do. It was a condition upon the performance of which by the 
* * convention' * the admission of Utah depended. Its purpose accomplished, it« office 
is gone, and as a condition it ceases to exist. No pow er was reservea in the enabling 
act, nor can any be found in the Constitution of the United States, authorizing Con- 
gress, not to say the House of Representatives alone, to discipline the people or the 
State of Utah because the crime of polygamy or unlawful cohabitation has not been 
exterminated in Utah. Where is the warrant to be found for the exercise of this 
disciplinary, supervisory power? This theory is apparently evolved for the purposes 
of this case, is entirely without precedent, and has not even the conjecture or dream 
of any writer or commentator on the Constitution to stand upon. 

The right to expel a member, on the other hand, is absolute, and 
limited only by the condition that it can be exercised only by a two- 
thirds majority. The right is inherent, in the nature of things, as well 
as expressly conferred, xhe minority quoted authorities on this point, 
and concluded: 

It is proper to observe that the determinations of the court and the opinions of 
eminent legal authors, unexcelled in reputation and learning, are entitled upon 
these propositions to ^reat weight, as they are in every instance the result of careful, 
dispassionate, and disinterested research and sound reasoning, unaffei'ted by consid- 
erations that must necessarily have been involved in legislative precedents. The 
two-thirds limitation upon the right to expel not only demonstrates the wisdom of 
the fathers, but illustrates the broad distinction between exclusion and expulsion. 

A small partisan majority might render the desire to arbitrarily exclude, by a 
majority vote, in order to more securely intrench itself in power, irresistible. Hence 
its exercise is cx)ntrolled by legal rules. In case of expulsion, when the requisite 
two-thirds can be had, the motive for the exercise of arbitrary power no longer 
exists, as a two-thirds partisan majority is sufficient for every purpose. Hence expul- 
sion has been wisely left in the discretion of the House, and the safety of the mem- 
bers does not need the protection of legal rules. 

It seems to us settled, upon reason and authority, that the power of the House to 
expel is unlimited, and that the legal propositions involved may be thus fairly sum- 
marized: The power of exclusion is a matter of law, to be exercised by a majority 
vote, in accordance with legal principles, and exists only where a member-elect 
lacks some of the qualifications required by the Constitution. The power of expul- 
sion is made by the Constitution purely a matter of discretion, to be exercised by a 
two-thirds vote, fairly, intelligently, conscientiously, with a due regard to propriety 
and the honor and integrity of the' House and the rights of the individual member. 
For the abuse of this discretion we are responsible only to our constituents, our con- 
sciences, and our God. 

We believe that Mr. Roberts has the legal, constitutional, right to be sworn in as 
a member, but the facts are such that we further believe the Ilouse, in the exercise 
of its discretion, is not only justified, but required by every proper consideration 
involved, to expel him promptly after he becomes a member. 

We recommend the following as a substitute for the resolution proposed by the 
committee: 
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Remli^d, That Brigham H. Roberts, having been duly elected a Representative in 
the Fifty-sixth Congress from the State of Utah, with the qualifications requisite for 
admission to the House as such, is entitled, as a constitutional right, to take the oath 
of office prescribed for members-elect, his status as a polygamist, unlawfully cohabit- 
ing with plural wives, affording constitutional groimd for expulsion, but not for 
exclusion rrom the House. 

And if the House shall hold with us and swear in Mr. Robert as a member, we 
shall, as soon as recognition can be had, offer a resolution to expel him as a polyga- 
mist, unlawfully cohabiting with plural wives. 

[Report 85, first session Fifty -sixth Congress.] 

(2) Evans vs. Turner. 

Bribery, Rirport for cantestee., who retained the seat. 

Report by Mr. Linney. 
The report is as follows: 

The Committee on Elections No. 1 submit the following report in the contested- 
election cane of Hon. Walter Evans vs. Hon. Oscar Turner, from the Fifth C!ongres- 
sioiial district of the State of Kentuckv. 

The grounds of contest, as alleged by the contestant as against the contestee, are 
fraud and briber v alleged to have l)een committed in the election in said district at 
the last election for Congress in that district by the contestee and his political sup- 
porters. The specifications of fraud and bribery are denied by the contestee in hm 
answer to the notice of the contestant. The official returns show a pluralitv for the 
contestee of 568 votes. There were 340 pages of testimony in the record, 'f he com- 
mittee have examined the evidence and heard arguments of counsel, and we make 
the following report and recommend the adoption of the accompan}ring resolutions. 

The evidence offered by the cx)ntestant tends to prove the allegations of fraud and 
bribery, and much of itdiscloses the resort to methods that weredisreputable. Among 
other things it is in evidence that on the morning of the election a circular was issued 
and generally distributed in the city of Louisville among the political workers of the 
contestant, printed on the ^aper of the Congressional campiaign committee, on tliat 
date, and containinj^ a proposition to place $100 in each precdnct, and requesting cap- 
tains of each ward, if they do not get the money by 6.30 on the morning of election, 
to come to headouarters. This circular was issued by enemies of contestant This 
is a novel methon in the history of political strujp^les in the United States, and in the 
opinion of the committee demands the unqualinal condemnation of the committee. 
Tnis, with the evidence tending to prove fraud and bribery in other respects, in our 
opinion, tends strongly to establish the contention of contestant, but does not show 
that contestee was a party to such fraud. 

There is no evidence tending to show that the contestee had anything to do with 
this fake circular, and there is nmch evidence offered by the contestee tending to 
show that the i>ropo8ition8 of bribery came from persons who had organized for the 
purpose of obtaining money from some one — anyone from whom they could obtain it 
upon a careful consideration the committee is unable to determine the exact number 
of votes tainted and vitiated by fraud and bribery. As the proof tails to disclose 
that enough votes were thus vitiated to overcome the contestee's plurality of 568 
votes as shown by the returns, the committee recommend the adoption of the follow- 
ing resolutions: 

Rrsolvedy That Walter Evans was not elected a member of the Fifty-sixth Congress 
of the United States from the Fifth Congressional district of Kentucky, and is not 
entitled to a seat therein. 

Resolved, That Oscar Turner was elected a member of the Fifty-sixth Congress from 
the Fifth Congressional district of the State of Kentucky, and is entitled to a seat in 
the Fifty-sixth Congress. 

The resolutions were passed by the House on February 5, 1900, 
without debate or division. 

[Report 198, first session Fifty -sixth Congress.] 
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(3) Aldbich v8. Bobbins. 

Fraud, Majority report for contestant; minority report for contested. 
Contestant seated. 

Majority report by Mr. Mann; minority report by Mr. Bartlett. 

The issues in this case were similar to those in the previous cases 
from the same district (the Fourth Alabama^ and it will therefore not 
be necessary to go into details as to particular precincts. According 
to the returns, contestee had a majority of 1,230. In the five '"white 
counties" contestant had a majority in four and contestee a small 
majority in the fifth, but in Dallas Oountv, the "black county," con- 
testee was returned as receiving 2,438 and contestant 392 votes. The 
committee referred to the recent history of the district, since the last 
apportionment, as follows: 

In accordance with the official returns, a certificate of election was issued to Mr. 
Bobbins, by virtue of which he now occupies a seat in the House. 

The contest instituted by Mr. Aldrich rests solely upon the claim of allied frauds 
and errors in Dallas County. No objection is made by either Mr. Aldrich or Mr, 
Robbins as to the returns from any of the olher counties in the district. 

The records of Congress show that this is the third contest instituted by the con- 
testant for a seat in the House of Representatives from the same Congressional 
district. The public records of Congress show that each of these three contests insti- 
tuted by Mr. Aldrich has turned mainly upon the alleged commission of election 
frauds in the coimty of Dallas. 

At the Congressional election of 1894 Mr. Aldrich and Mr. Robbins were the 
respective rival candidates for Congress, and the official returns from Dallas County 
gave to Mr. Robbins 5,462 votes and, to Mr. Aldrich 72 votes. 

The Committee on elections ot the Fifty-fourth Congress, to which the contest of 
Aldrich V9. Robbins was submmitted, made a report to the House showing that such 
gross frauds had beer, committed in Dallas County that a plurality of the committee 
recommended that Mr. Robbins' s vote in Dallas County oe ci^t down from 5,462 to 
568, though two Republican members of the committee thought that Robbins should 
be allowed 1,274 votes. On the strength of the report of the committee Mr. Robbins 
was declared not elected, and the seat was award^ by the House to Mr. Aldrich. 

At the Congressional election of 1896 Mr. Aldrich and Mr. Thomas 8. Plowman 
were the rival candidates. 

The official returns of Dallas County gave to Mr. Plowman 4,289 votes and to Mr. 
Aldrich 1,200 votes. 

The Committee on Elections No. 1 of the Fifty-fifth Congress, on the contest insti- 
tuted by Mr. Aldrich, reported to the House that such gross frauds were shown to 
have been committed in Dallas County at the election that it found Plowman's 
official returns of 4,289 votes should be cut down to 809 votes; and on the strength 
of that report Mr. Plowman was declared not elected and Mr. Aldrich was awarded 
a seat in the House. 

It will be noticed that of the 6 counties in the district, each of them except Dallas 
County, according to the census of 1890, contained more white voters than colored 
voters. 

Of these 5 white counties Aldrich carried all but one with fair majorities at the 
election of 1898, and in the one white county carried by Robbins his majority was 
less than 200. 

Mr. Robbins, who was the Democratic candidate, relies for his majority on Dallas 
County, which in 1890 had 2,146 white voting population as against 8,531 colored. 
That Mr. Robbins was justified in attempting to «Eiin a seat in Congress by striving, 
to obtain the colored vote your committee readily admits. If no fraud was com- 
mitted and Mr. Robbins was elected by the aid of colored votes, that ought to cast no 
reflection upon him, and his seat in this House should be secure; but if the election 
in many of the precincts in Dallas County has been made a mockery and a farce, and 
the commission of crime and fraud in connection with the election has come to l)e 
considered by the election officials there the proper course to be pursued, and through 
such frauds and crime the election returns nave been so manipulated and manufac- 
tured as to overbalance the votes really cast in the white counties by the votes 
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fraadulently claimed to have been cast in Dallas County, then your committee think 
that a most careful examination should be made for the purpose of determining who 
in fact received the majority of the votes honestly cast 

The committee quoted from the laws of Alabama, and said: 

It will be noticed that the Alabama law provides that the judge of probate, the 
sheriff, and the clerk of the circuit court must, at least thirty days before the hold- 
ing of any election in their county, appoint three insi)ectors for each place of vouns, 
two of whom shall be members of opposing parties, if practicable, and that it sluul 
be the duty of the sheriff to notify such inspectors of their appointment within ten 
days after such appointment. 

The three county officers of Dallas Ck>unty who constituted this appointiiig board 
were all Democrats, and supported Mr. Robbins at the election. 

It appears by the report of the committee in the Fifty-fifth (Congress that in the 
Congressional election of 1896 the appointing board was composed wholly of Demo- 
crats, and that, although at that time lists were submitted to them of suitable men 
in each precinct by the Republican and Populist managers for Mr. Aldrich, they did 
not appoint a single Republican or Populist inspector of election. 

There are 31 election precincts in Dallas County. In 1S98, at the proner time, a 
request was submitted to the probate judge, sheriff, and circuit clerk of Dallas County 
by the chairman of the People's Party cl Ehallas County, the chairman of the Repub- 
lican party of Dallas County, the chairman of the Aldrich campaign committee, and 
by Mr. Aldrich himself, all joining in the one request, asking for the appointment of 
a citizen named in the request for each of the precincts as an inspector to represent 
the Republican party and People's Party. In 20 of the precincts the respective 
inspectors asked for by the Republican committee were named by the ap^inting 
board. In 11 of the precincts, without any satisfactory reason or explanation, the 
persons requested by the Republican party managers were not appointed, but either 
some lame or illiterate person or Democrat appointed in their st^ul. 

Of the 20 precincts m which the regular Republican inspectors were appK>inted, 
your committee has followed the official returns in all but 3. la the 11 precincts in 
which the persons regularly presented for Republican inspectors were unreasonably 
rejected, your committee finds sufficient fraud in 7 precincts to warrant the rejection 
of the official returns. In 2 other of these 11 precincts no election was held. As to 
1 other, your committee disregards the evidence of fraud because offered as rebuttal 
and not as direct testimony. 

But not only did the appointing board refuse to give proper representation to Mr. 
Aldrich in the election otncials in 11 precincts, but they also neglected and refused 
to give him information prior to election day as to what election officers had been 
selected for any of the precincts. The chairman of Mr. Aldrich's campaign commit- 
tee, by a registered letter, made application to the probate judge of Dallas County for 
a certified copy of the names of the insi)ectors ana returmng officers, and offered to 
pay the legal fees in order to get such copy. The only answer he could obtain from 
the appointing board was the ordinary postal-card receipt returned to the sender in 
cases of registered mail, and which in this case was signed by the probate jud^ 

The provision of law requiring the sheriff to notify the persons appointed inspec- 
tors within ten days of their appointment was generally disregarded. Mr. Aldrich 
and his campaign managers did not know, and had no way of ascertaining, who were 
to be the election officials in the various precincts prior to the day of election, and 
they did not know, and had no way of ascertaining, which of the names suggested 
by them for in8i)ectora had been selected by the appointing board. 

The public records of the Fifty-fourth Congress show that in the election of 1894 
the colored voters who were supporting Mr. Aldrich were requested in Dallas 
County to remain away from the polls, and that they did so remain away and did 
not vote, but that, notwithstanding this, the election officials in the various precincts 
enteretl their names on the poll lists as voting, and counted the supposed bflulotscast 
by them, and made returns a<*oordingly in favor of Robbins, so that the House in 
the Fifty-fourth Congress threw out between four and five thousand votes whieJi 
had l)eeii fraudulently returned as cast, but which in fact had never been cast. 

The public recordsof the Fifty-fifth Congress show that at the election of 1896 in 
many precincts the colored voters remained away from the polls, and yet the poll 
lists were padded and votes fraudulently returned which had never been cast; that 
in other precincts votes which were cast for Mr. Aldrich were fraudulently counted 
by fho solid Democratic election lK)ards for his opponent. 

It I- not to be wondered at, then, that in 1898, wnen he could not ascertain whether 
he was to have representation among the election officials at any of the precincts, a 
request was made by Mr. Aldrich's campaign managers that his supporters should 
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stay away from the polls in certain precincts. Such a request was issued in fact, and 
the Aldnch supporters in precincts 3, 6, 7, 8, 9, 12, 13, 14, 15, 24, 25, 27, 28, 29, 30, 
31, 32, 33, 34, and 35 were instructed not to vote, while his supporters in precincts 
1, 2, 4, 6, 10, 11, 16, 22, 23, 26, and 36 were requested to vote. 

Your committee are of the opinion that any man of ordinary sense and with but. 
even a slight knowledge of elections in Dallas County, as disclosed by the public 
records of Congress, would not expect a fair election to occur in precincts where 
representation was denied to the one party, and all of the election officials conceded 
supporters of the other. 

No just election is intended to be had where the appointing board selecting the 
election officials denies representation to the opposing party. The only purpose of 
packing the election officials of a precinct is to commit fraud more easily. The only 
purpose of appointing three Democratic inspectors and other Democratic officials 
entire, in the precincts in Dallas County, was to commit fraud in the interest of the 
Democratic candidate, and in the Congressional election of 1898 there was no candi- 
date for any other office than Congress. 

Although we do not find it necessary to rest our conclusion in this case upon the 
following proposition, yet we still affirm, as a matter of proper statement — 

That, in view of past experience in Dallas County elections, Mr. Aldrich was 
entitled at the election of 1898- to notify his supporters to remain away from the polls 
at all precincts where he was not given representation among the election officers. 
To request his supporters to vote at such precincts would be only to increase the vote 
of his opponent If his voters remained away from the polls and counted the persons 
who went inside of the polls, they had a check on the number of votes which could 
be returned for his opponent, but if they voted themselves they would only add to 
the vote counteii to the opjMjnent, without any satisfactory method of preventing the 
fraud. And in those precincts where Mr. Aldrich was entitled to request his suf)- 
porters to remain away from the polls, because of proper and well-grounded expeo 
tation of intended fraud, we further think that it would be a travesty upon justice to 
permit his opponent to be allowed the votes which were cast at the election in his 
favor. 

It is the duty of this House to give some incentive to just elections in such districts 
(or rather in this district, because it has no equal), and the only way to give the 
incentive to fair elections in Dallas County is to compel the officers there to allow 
official representation to both parties, or to disregard the returns from such precincts 
in those cases where the Aldrich supporters for sufficient reason remained away from 
the polls. 

The committee then analyzed the evidence of fraud in the precincts 
in contest, calling attention in some cases to the fact that it was the 
same sort of f i*aud, committed by the same persons, that had been 
found in these precincts by the committee in the previous Congress. 
The committee rejected the returns or the vote of these precincts 
according to the circumstances. In the case of the Selma precipct part . 
of the testimony taken in time for rebuttal was claimed by contestee 
to be testimony in chief. The committee said: '' We have concluded, 
in order to give contestee every right to which he can possibly be 
entitled, to disregard this evidence?' The returns were, however, 
thrown out on other evidence. Most of the votes were proved aliunde 
on both sides in this precinct and were counted as proved. 

On all the findings contestant was shown to have a majority of 206 
in the district and the committee recommended resolutions declaring 
him elected. 

The minority claimed that the testimony in chief taken in time for 
rebuttal which the majority professed to disregard had in fact been 
considered, and that the vote of Selma could not have been thrown out 
without it. They also complained that in the rejected precincts the 
majority had counted the vote proved aliunde wherever the contestant 
haa proved the most votes, and had refused to count it wherever con- 
testee had shown the most votes. 

The rule of law which requires that when a precinct has been rejected for fraud in 
the conduct of the election the party shall be entitled to receive the votes proven by 
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aliunde to have been caat lor him is not app^i^ when it benefits the contestee, bat is 
applied when it benefits the contestant. The universal rule of law is that where the 
evidence shows the returns to be false and not a true statement of the votes east such 
returns are impeached and destroyed, but that the true vote may be proven by call- 
ing the electors whose names are on the poll list as having votSed at such election, 
and such votes as are proven by competent evidence should be counted for each 
candidate. Fraud does not invalidate the legal vote cast, but simply makes it neces- 
sary for those claiming the benefit of it to prove the vote. The rule of rejecting an 
entire poll is not to be adopted if it can be avoided. No investigation should be 
sf)ared which would reach the truth without resorting to it. When a return is 
rejected for fraud this will not disfranchise the legal voters of the precinct, but the 
true vote may be proven by competent evidence. 

These principles of law have been uniformly held to be correct in many contested- 
election cases decided by the House, and sustained by all the authorities, some of 
which will be hereinafter cited. 

Before proceeding to discuss the several precincts we desire to say that if all of 
the precincts attacked are rejected, and the contestant and contestee are credited 
with the votes which they proved by the voters whose names are on the poll list 
were cast for each, then the contestant will not be entitled to a seat in this Congress, 
and it will appear that he was not elected, but that the contestee was elected by a 
very considerable majority. 

The minority also denied that contestant's supporters had been arbi- 
trarily denied representation on the election boards. There was no 
law to compel the appointing board to choose the pei*sons named by 
contestant. It was also not true that contestant had been refused 
information in regard to the appointments. 

Another view we desire to present to the House, before proceeding with the details 
of the various precincts, is that the election in Dallas County was conducted, not for 
the purpose of securing votes for Mr. Aldrich, or having those who claimed to be his 
supporters to vote for him, but was conducted solely with the view of having a con- 
test made after the election, and to transfer the election from the Fourth district of 
Alabama to the House of Representatives in Washington. 

The minority then discussed the precincts in detail, showing that the 
evidence was not in most cases sufficient to establish the facts on which 
the majority based their decision. On the question of failure to appoint 
Republican election officers they said*.' 

These requirements as to the appointment of clerks are not mandatory^ Dut are 
directory, and an unintentional failure to comply with them would not vitiate the 
returns. In ORler for the failure to do certain specified acts or the doing of certain 

Srohibited specific acts to be fatal to the validity of the election the sUitute must 
eclare such acts or the omission to do such things as fatal to the eloction; that is, in 
order to destroy a return, for the failure of the officers to perform certain require- 
ments in the method of conducting the election, the law must be mandatory — ^that is, 
it must declare tha^ the failure to perform these duties avoids the election. Igno- 
rance, inadvertence, mistake, or even intentional wrong on the part of the officials 
should not be permitted to disfranchise the district, and unless the statute plainly 
shows that the legislature intended compliance with the provision in relation to the 
manner of proceilure as essential to the validity of the election it is to be regarded as 
directory only. Nor are statutory provisions relating to elections renderea manda- 
tory by the circumstance that the officers of the election are criminally liable for 
their violation. The rule prescritei by law for conducting elections is designed 
chiefly to afford opportunity for the i>eople to exercise the elective franchise, and to 
prevent illegal voting, and to ascertain the true result. As such rules are directory, 
and not mandatory, a departure from the mode prescribed will not vitiate the returns 
of the election. 

According to the findings of the minority, contestee had a majority 
of 1,138 votes. If, however, all the returns from all the precincts in 
contest should be rejected, and all the votes proved aliunde counted, 
contestee would still have a majority of 389. The minority therefore 
recommended resolutions declaring contestee elected. 
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This case was first called up on March 1, 1900, but" the House, by a 
vote of 137 to 144, refused to consider it. Later in the day it was 
called up under the call of committees, but was ruled out of orHer. It 
was again called up as a privileged question, and consideration was 
again refused by a vote of 128 to 132. The next day it was a^in 
called up, and the House, by a vote of 136 to 129, decided to consider 
it. After a debate of several days the substitutes presented by the 
minority were lost by a vote of 134 to 138, and the resolutions pre- 
sented by the majority were passed by a vote of 141 to 135. Then, 
on March 8, 1900, Mr. Aldrich was sworn in. 

[Report 327, first session Fifty-sixth Congress.] 

(4) Wilcox. 

Treason; higaray; no valid eUctioii law. Report for mtting meDiher^ 
who retained the neat. 

Report by Mr. Tayler. 
The report is as follows: 

Your committee, to whom were referred the chai^ges preferred against Robert W. 
Wilcox, a Del^ate from Hawaii, present the following report: 

The chaiiges against Wilcox divide themselves into three general heads: 

First, that he was guilty of bigamy; 

Second, that he was guilty of treason against the United States; 
• Third, that there was no valid election for Delegate from Hawaii. 

As to the first of these charges, it appeared that Wilcox, having been married to 
an Italian lady, sought to obtain a divorce from her, and, under the impression that 
a valid divorce had been grantetl to him, married another woman. Tne most that 
can be claimed respecting his action is, that under a mistaken view of the law he 
assumed that when he contracted a second marriage the first marriage relation had 
been dissolved. There was no pretense that he undertook to live wim two wives at 
the same time, or to maintain two establishments, or to hold himself out as the hus- 
band of two women. Your committee therefore were of opinion that no question of 
ineligibility was raised, and that this case bore not the slightest resemblance to the 
Roberts case, which was presented as a precedent. The Delegate from Hawaii was 
informed of this conclusion of the committee before he was called upon to answer 
formally to the charges, and for that reason his formal answer does not refer to the 
charge of bigamy. 

In answer to the other propositions, he filed with the committee the following 
statement: 

**IN THE MATTER OF PETITION AFFECTING DELEGATE FROM HAWAII. 

"In answer to the alleged charges and facts presented to the Elections Committee 
No. 1 of the House of Representatives the undersigned, Robert W. Wilcox, Delegate 
from the Territory of Hawaii, submits: 

"That he is a native Hawaiian; that he shared with the people, native then, loyalty 
to the fonner Queen Liliuokalani during her reign, and was not in sympathy witn 
the reigning power immediately sueceeoing her reign. 

" That after the annexation of Hawaii to the United States he labored earnestly to 
secure from the United States Congress an organic law for the people of Hawaii, and 
came to Washington and remained for five months to promote the same. He freely 
confesses that he did not theretofore understand fully the institutions or the feelings 
of the United States, but all doubts were dispelle<l when the Congress gave to the 
I)eople of Hawaii a splendid system of organic laws, providing as lully as could be 
for their rights — i>erBonal, property, and political — ana making them citizens of the 
Unite<l States. 

"That in common with the people then, he at all times, with genuine pwitriotism, 
supported the United States and its institutions, and is now and has been a loyal 
supporter of the (Vmstitution, laws, and Government of the United States. That on 
the passage of the said organic law for Hawaii, he, and the citizens of the United 
States and Hawaii generally, registered as a voter, and he annotmced his candidacy 
as a Delegate to Congress from Hawaii, as provided by law. That during his cimvass 
he loyally supjK)rte<l the Uniteii States and its Constitution and laws, and no word 
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of his during said thne uttered could be otherwise construed. He did during that 
time hold out the hope that Hawaii, now a Territory of the United States, would 
some time become a State of the Union. He admits that on January 31, 1^, and 
on March 8, 1899, he wrote two several letters marked Exhibits B and C in the peti- 
tion. That said letters were of a personal and confidential nature, and sent to wnom 
he supposed was a friend, and who he thought would not betray his confidence. . 

" This view was justified by the fact that the letters, exhibits, were in aid of him. 
He further says that said letters were written by him under an entire misconception 
of the real attitude of the Government of the United States toward the people of the 
Hawaiian Islands. And his false impressions were entirely dissipated by the action 
of Congress in enacting the organic law for the Territorv, which was passed April 30, 
1900, and took effect June 14, 1900. 

** That under the laws of the United States, at a fair and free election, he was elected 
as a Delegate from Hawaii to the United States Fifty-sixth Gongreas, was sworn in as 
such, and is now performing the duties thereof. That in all respects he is duly qual- 
ified as such Del^ate, and no reason exists or has existed disqualifying him as such 
Delegate from Hawaii. 

"Robert W. Wnxox, 

* ' Delegate from Hawaii. ' ' 

THE CHARGE OF TREASON. 

On the 7th of July, 1898, Congress adopted a joint resolution to provide for annex- 
ing the Hawaiian Islands to the United States. The organic act providing for a sys- 
tem of government for these islands was not passed until April 30, 1900. Early in 
1899, Wilcox wrote several letters to an Italian friend of his mJfVarfiingtonj and one 
letter of introduction of this friend to certain representatives of the Philippines then 
in Washington, in which he gave expression to unpatriotic and treasonable proposi- 
tions. In one of these letters he told the Philippine representatives that he was 
ready to give his services to their country and ready to obey orders to go to thw 
country and fi^ht for the independence of their people. 

Your committee has carefully considered the duty of the House in this relation, 
and after full discussion and consideration are clearly of opinion that under the cir- 
cumstances of the case no action ought to be taken by the House. 

Wilcox was one of the atlherents of Queen Liliuokalani, and therefore of the 
** royalist party." Against his will, and in spite of his objection and the objection 
of his associates, the monarchy was overthrown and a republic created. No doubt this 
revolution was in the interest of civilization and good government, but the attitude 
of those who believed in the monarchy and whose Government was overthrown was 
not to be scnitinized with the same care as if those whose conduct was questioned 
could justly be compelled to show instant allegiance to the new governing power. 

When in 1898 the Republic of Hawaii proposed to the United States terms of 
annexation, which were accepted by the joint resolution of July 7, 1898, it is not 
strange that those who were opposed to the Republic and hoped for the restoration 
of the monarchy nhould be unwilling to yield allegiance to the power which, as it 
seemed to them, had forcibly assumed jurisdiction of their country. At the time 
when WMlcox wrote his treasonable letters the only government which the Hawaiian 
people had was that which the Republic of Hawaii had set up, supplemented by the 
resolution of 1898, which merely transferred nominal sovereignty to the United 
States. When in 1900 Congress provideii a system of government for the Hawaiian 
people at once just and generous, by the orderly operation of which the Hawaiian 
j)eople, on a full and representative vote, elected Wilcox as their Delegate in Congress, 
It was natural that a revolution in public sentiment should occur. 

A Territorial Delegate has no legislative power; he can in no respect influence the 
legislation applicable to the States; he has no power to be feared, and is indeed 
merely the agent ajui spokesman of his people. Such being the case, in view of the 
changed — the radically changeii — political relations between the Hawaiian people 
and the United States, resulting from the act of April, 1900, we do not thiuK that 
the conduct of a native of the Hawaiian Islands a year or more prior to the adoption 
of that organic* act, however improj)er it may have been, abstractly viewed, ought 
to deprive the Hawaiian people of the representative whom they have solemnly sent 

THE VALIDITY OF THE ELECTTIOX. 

The second objection Xo the Delegate from Hawaii is that there was no valid elec- 
tion by which he can claim a seat as a Delegate in this House. Technically this 
objection has some force. The organic act pa^3ed April 13, 1900, has this provision: 

**Sec'. 85. That a Delegate to the House of Representatives of the United States, to 
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serve during each Congress, shall be elected by the voters Qualified to vote for mem- 
bers of the house of representatives of the legislature; such Delegate shall possess the 
qualifications necessary for membership of the senate of the legislature of Hawaii. 
The times, places, and manner of holdmg elections shall be as fixed by law. The 
person having the greatest number of votes shall be declared by the governor duly 
elected, and a certificate shall be given accordingly. Everv such Delegate shall have 
a seat in the House of Representatives, with the right of debate, but not of voting." 

It is not clear that the expression ** shall be as nxed^ by law'' does not mean as 
fixed by the law then in force in the Hawaiian Islands. This organic act reenacts 
all of the election laws of the Republic of Hawaii in so far as they are applicable to 
the conditions then existing or made to exist by the organic act itself. Under the 
Hawaiian system of government the only officials elected were the representatives 
and senators to the legislature of the Republic. For the election of these senators 
and representative^ full and complete machinery was devised and had been in oper- 
ation up to the time of the joint resolution annexing the islands^ Of course, tney 
made no provision for the election of a Delegate to Congress, nor was any additional 
legislation had except that which is contained in section 85 of the act of Congress 
ab^ve referred to. With no machinery of election except that provided by the laws 
of the Republic of Hawaii and section 85 above quoted, it is claimed that no valid 
election could be held. In this view we do not concur. 

Previous to the election of November, 1900, the proper oflScers issued a proclamation 
calling for the election of a Delegate to the United States Congress, as well as for the 
election of representatives and senators to the Territorial legislature. Separate ballot 
boxes were provided, tickets were printed, and the whole machinery set in perfect 
motion for the election of the Delegate to Congress. The same precautions were 
observed and the same kind of machinery of election provided for the election of 
Delegate as for representative and senator m the Territorial legislature. Practically 
all of the people voted, and quite as many voted for Delate to Congress as for 
representatives and senators in the Territorial legislature. There was a full and free 
expression of the popular will, under the theory that the Territory was entitled to 
send a Delegate to Congress, and as a result of that full and free popular expression, 
Wilcox was chosen by a considerable plurality. He comes here, therefore, as the 
agent of his people, chosen apparently under the forms of and with all the solemnity 
which surrounds the most carefully conducted election, and we think he ought to he 
permitted to retain his seat as their representative in the capacity of a Delegate. 

We are not uninfiuenced, in arriving at this conclusion, by a consideration of the 
fact that the people who send him here are to a laiige extent im&imiliar with the 
methods, the pohcy, and the inspiration of a free government. They have under- 
taken to give expression to their desire. Since the organic act, they have, so far as 
we are advised, shown themselves to be loyal citizens of the American Republic, 
and we think that when they have thus spoken, their Representative ought to be 
welcomed as such. If he is not a suitable person to give expression to the wishes 
and feelings of the people who inhabit those islands, and who are, for all time, to be 
citizens of the American Republic, they will doubtless discover that fact, and in due 
time send another. 

This report was presented March 1, 1901. 

[Report 3()01, second session Fifty-sixtl^Congress.] 

(5) Davison vs. Gilbert. 

ConMitutlonxtlity of State redhtin^^ting law. Report fftr contestee. 
No action. 

Report by Mr. Tayler. 
The report is as follows: 

The Committee on Elections No. 1, to whom was referred the contested election 
case of (ieorge M. Davison r«. George G. Gilbert, from the Eighth district of Kentucky, 
make the following report: 

The contestee was elected, as shown by the official returns, >l)y a plurality of 841. 

The claim of the contestant chiefly rests upon the fact that on March 11, 1898, an 
act was passed by the legislature changing the boundaries of the Eighth and Eleventh 
Congressional districts of Kentucky, whereby the county of Jackson was taken from 
the Eighth district and added to the Eleventh. Jackson County having a large 
Republican majority, the effect of its transfer to the Eleventh was to change the 
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Eighth from a district which had immediately previously been Republican into a 
Democratic district 

As respects this act, the contestant claimed three things: 

First. That it was contrary to the constitution of the State of Kentucky; 

Second. That it was never properly passed by the legislature in the manner 
required by the Kentucky constitution; 

Third. That it was contrary to the act of Congress apportioning Representatives 
among the States. 

As to the first two propositions your conmiittee has no difficulty in arriving at the 
conclusion that the act of March 11, 1898, was not in contravention of the Kentucky 
constitution, and that it was, as far as we have authority to inquire, properly passed 
by the legislature. 

The third proposition, namely, that it contravenes the act of Congress, is more 
serious, and reouires more careful consideration. 

The Federal Constitution, Article I, section 4, paragnmh 1, is as follows: 

"The Times, Places and Manner of holding Elections for Senators and Representa- 
tives, shall be prescribed in each State by the Legislature thereof; but the Congress 
may at any time by Law make or alter such* regulations, except as to the Places of 
Choosing Senators." 

This provision of the Constitution has been very much discussed ; first, as to the 
scope of the power granted to Congress respecting the manner of holding Congres- 
sional elections; and, second, as to the expediency of the exercise of such power 
where it was sought to be exercised, if possessed, for the purpose of controlling the 
division of a State into Congressional districts. 

It is believed that this is the first time in the history of the Government when 
Congress has been called upon to undo the work of a State which had divided itself 
into the proper number of Congressional districts. 

When the Constitution was under consideration by the various States several of 
them opposed the unaualified acceptance of the provision above quoted, on the 
express ground that the clause was liable to misconstruction and that under its 
terms Congress might at some time seek to divide the States into districts, and in 
several States the ratifying body accepted the Constitution on condition that effort 
should be made to chaufiie the phraseology so as to put this matter beyond dispute. 
For nearly forty years tne States proceeded to elect Representatives, some at large 
and some by districts. In 1840 the policy of electing by districts was generally 
approved and adopted, but several of the States continued to elect their Representa- 
tives by the vote of the entire State. The first legislation on the subject going 
beyond the mere apportionment of the States was enacted in 1842. In the appor^ 
tionment act of that year an amendment was added in the House providing for the 
division of the several States into districts, composed of contiguous territory, equal 
in number to the number of Representatives to which the State was entitled, and 
each district to elect one Representative, and no more. 

The amendment provoked considerable discussion, but was finally adoi>ted. 

The apportionment act based upon the census of- 1850 made no provision for the 
division of States into districts, nor did the act of 1862. The act of February 2^ 1872, 
provided that Representatives should be elected by districts composed of contiguous 
territory, and added the provision "containing, as nearly as practicable, an equal 
number of inhabitants." The s^me provision appears in the apportionment acts of 
1882 and 1891. 

So far as legislative declaration is concerned, it is apparent that Congress has 
expressed an opinion in favor of its power to require that the States shall be divided 
into districts composed of contiguous territory and of as nearly equal population as 
practicable. Whether it has the constitutional ri^ht to enact such legislation is a 
very serious question, and the uniform current of opinion is that if it has such power 
under the Constitution, that power ought never to be exercised to the extent of 
declaring a ri^ht to divide the State into Congressional districts or to supervise or 
change any districting which the State may provide. 

The l)eHt opinion seems to l)e that the Constitution does not mean that under all 
circumstances Congress shall have power to divide the States into districts, but only 
that the constitutional provision was inserted for the purpose of giving Congress the 
power to provide the means whereby a State should be represented in Congress when 
the State itself, for some reason, has failed or refused to make such provision itself. 

Justice StoiT, in his commentaries on the Constitution, says: 

** In answer'to all such reasoning it was urged that there was not a single article in 
the whole system more completely defensible. Its propriety rested upon this plain 
proposition, that every government ought to contain within itself the means of its 
own preserviition. A discretionary power over elections must be vested somewhere. 
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There seem to be but three ways in which it could be reasonably organized. It might 
be lodged either wholly in the National Legislature, or wholly in the State legislatures, 
or primarily in the latter and ultimately in the former. The last was the mode adopted 
by the convention. The regulation of elections is submitted in the first instance to 
the local government, which in ordinary cases, and when no impropner views prevail, 
may both conveniently and satisfactorily be by them exercised; but in extraordinary 
circumstances the power is reserved to the National Government, so that it may not 
be abused, and thus hazard the safety and permanency of the Union.'' 

He adds: **It is not too much, therefore, to presume that it will not be resorted to 
by Congress until there has been some extraordinary abuse or danger in leaving it to 
the discretion of the States respectively." 

Hamilton, in the Federalist, makes this, among other comments, on the subject: 

"Nothing can be more evident than that an exclusive power of regulating elections 
for the National Government in the hands of the State legislatures would leave the 
existence of the Union entirely at their n\ercy. They could at any moment annihi- 
late it by neglecting to provide for the choice of persons to administer its affairs." 

Madison expressed the same views in the Virginia convention with great force, and 
expressed the opinion that if the elections were exclusively under the control of .the 
State government the General Government might easily be dissolved. 

Chancellor Kent, in his Commentaries, says: 

"The legislature of each State prescribes the times, places, and manner of holding 
elections, subject, however, to the interference and control of Congress, which has per- 
mitted them for the sake of their own preservation, and which it is to be presumed 
they will never be disposed to exercise except when any State shall neglect or refuse 
to make adequate provision for the purpose." 

In the Twenty-second Congress, first session, an elaborate report was presented 
by Mr. Webster on the subject of apportionment In the course of this exhaustive 
statement he discusses the very question which is here involved. The following 
extract is fairly representative of the rest of the report on that phase of the question: 

"Whether the subdivision of the representative power within any State, if there 
be a subdivision, be equal or unequal, or fairly or unfairly made. Congress can not 
know and has no authority to inquire. It is enough that the State presents her own 
representation on the floor of Congress in the mode she chooses to present it. If a 
State were to give to one portion of her territory a representative for every 25,000 
persons, and to the rest a representative only for every 50,000, it would be an act of 
unjust legislation, doubtless, but it would be wholly beyond redress by any power 
in Congress, because the Constitution has left all this to the State itself/' 

These are the jjuarded words of a great commentator on the Constitution, unin- 
fluenced by any bias or si>ecial motive, except to justly interpret its provisions. 

A remarkable and convincing speech is that made in the Twenty-seventh Congress 
by Nathan Clifford, then a Representative from Maine and afterwards a justice of 
the Supreme Court of the United States. Mr. Clifford argued with great cogency 
against the theory that Congress had any such power as the act of 1842 undertook 
to express, and in our opinion those arguments have never been satisfactorily 
answered. 

And, indeed, the force which the proposition contended for by the contestant in 
this case possesses is derived chiefly from the fact that, without objection for the last 
three decides, Conj^ress has legislated as though no question was made as to its 
power over the division of States into districts. If the act of 1842, in which we find 
the first Congressional expression of power, had sought by its terms to define the 
geographical boundaries of every Congressional district in the several States it could 
not by any possibility have been adopted. So far as we have been able to learn, no 
friend of the amendment to that act contended that Congress had any such power. 
The construction of Madison, Story, and Kent seems most reasonable and natural. 

Your committee are therefore of opinion that a proper construction of the Consti- 
tution doeo not warrant the conclusion that by that instrument Congress is clothed 
with power to determine the boundaries of Congressional districts, or to revise the 
acts of a State legislature in fixing such boundaries; and your committee is further 
of opinion that even if such power is to be implied from the language of the Con- 
stitution, it would be in the last degree unwise and intolerable that it should exer- 
cise it. To do so would be to put into the hands of Congress the ability to disfran- 
chise, in effect, a lai^ body of the electors. It would give Congress the power to 
apply to all the States, in favor of one party, a general system of gerrymandering. 
It IS true that the same method is to a large degree resorted to by the several States, 
but the division of political power is so general and diverse that noth withstanding 
the inherent vice of the system of gerrymandering, some kind of equality of distri- 
bution results. 
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Your committee therefore recommends the adoption of the following reeolations: 
Resolved, That Georee M. Davison was not elected a Representative to the Fifty- 
sixth Congress from the Eighth district of Kentucky, and is not entitled to a seat 
therein. 

Resolved, That Geor^ G. Gilbert was elected a Representative to the Fifty-sixth 
Congress from the Eighth district of Kentucky, and is entitled to retain his seat 
therein. 

This report was presented March 1, 1901, just before the close of the 
last session. 
[Report 3(XX), second session Fifth-sixth Congress.] 

(6) Walker vs. Rhea. 

Fraud, Report for contestee. No action. 

Report by Mr. Tayler. 

Aside from formal parts and tables of returns and population, the 
body of the brief report is as follows: 

The printed testimony in the case comprised about 3,000 pages, and brought in 
vast detail before the committee the evidence relating to the charges of the contestant 
and the counter charges of contestee. 

The case was most elaborately and ably argued for about two weeks before the 
committee, and was then considered for many weeks with the greatest care. 

The conclusion arrived at as a consequence of the committee's investigation is that 
while the evidence shows that there were frauds and irregularities practiced, chiefiy 
in the interest of the contestee, they fall very far short of bemg sumcient to justify a 
change in the result of the election. 

This report was pi-esented January 30, 1901. 
[Report 2566, second session Fifty -sixth Congress.] 

(7) White vs. Boreing. 

Name iiot regularly on party ticket. Report for corUestee^ who 
retained the seat. 

Report by Mr. Olmsted. 

Contestant and contestee were both Republicans. Contestant 
received 11,244 votes and contestee 15,706, a plurality for contestee of 
4,462. The Democratic candidate received 3,319 votes, and the Popu- 
list candidate 122. Contestee's name was printed on tne ballot under 
the heading ''Republican ticket" and the regular Republican emblem, 
a log cabin. Contestant was nominated by petition, and his name was 

Ennted under the heading '*Free Republican ticket," with a picture of 
imself as emblem. Contestant was not a candidate for the Repub- 
lican nomination and did not claim the right to have his name printed 
in the party column, but he charged that contestee was irregularly 
nominated and should not have had his name in the party column. lie 
claimed that either the party vote for contestee should be thrown out 
and the seat given to nimself who had a majority of the remaining 
votes, or the election should be declared void. 

Under the laws of Kentucky, party organizations and party com- 
mittees were recognized. Parties were permitted to nominate either 
by primary election or by convention. If they nominated by primary 
election the conmuttee or governing authority of the party had power 



Digitized by VjOOQIC 



FIFTY-SIXTH CONGBESS. 607 

to provide for the manner in which the expenses of holding the election 
should be paid. Any candidate not notitying the paily committee at 
least fifteen days beiore the primary election, ^' and any person who 
has not given such notice to the committee or goveniing authority, or 
who has not complied with the conditions prescribed bj' the committee 
or governing authority for the government of candidates, shall not 
have his name printed on the baflots used in such primary election." 

It was a custom of the party in cases where only one candidate had 
announced himself, as above provided, to nominate that candidate by 
a resolution of the committee, after due notice, without action by 
either primary or convention. 

The Kepublican committee had provided that the expenses of a pri- 
maiy election, in this case, should be provided b}' assessments on the 
candidates, to be paid at least fifteen days prior to the election. Con- 
testee was the only candidate complying with this condition and he 
was nominated by the committee. Contestant claimed that both meet- 
ings of the committee were irregular, as votes were cast at them by 
proxjr and there was not a quorum present without counting the 
proxies. The committee said: 

We are referred to Rule No. 29 of the Republican organization of Kentucky, which 
is said to read as follows: 

**No delegate elected to a State or district Republican convention shall be per- 
nutted to cast a vote by proxy.'* 

This was not, however, a State or district Republican convention, and the parties 
present did not attend as delegates elected to said convention, but as members of the 
district committee of the Eleventh Congressional district of Kentucky, a standing 
committee. As this district committee or goveniing authority is recognized by stat- 
ute, and is authorized in the case of a tie vote or contest at a primary election to hear 
and determine such contest and decide who shall be entitled to the nomination, the 
argument is made on behalf of contestant that its members are public officers and 
can not delegate their powers. But even as to public officers the distinction is always 
drawn between duties of a judicial nature and those which are purely ministerial. 
The evidence shows that not only in the State central committee, but also in the 
district committees of the Republican party the use of proxies is quite common. 

Mr. White was not a candidate for the Republican nomination; his 
name was on the ballot where he had wishea it to be. No effort had 
been made by him or by anybody to take legal steps to have contestee's 
name kept off the ballot as Republican candidate. The case was there- 
fore much less strong than the case of Fairchild va. Ward, in the Fifty- 
fifth Congress, whicn had been decided by that Congress not to be 
strong enough. There was no evidence how many voters voted for 
contestee by stamping under the party emblem for a " straight ticket." 
So far as the evidence showed, all of them may have voted for him by 
stamping after his name or by writing his name on the ticket. He 
received the majority of the votes, and the committee held that he was 
entitled to the seat. 

Seven members of the committee signed the report above outlined. 
Mr. Snodgi-ass agreed to the conclusion, on the ground that the con- 
testee was regularly nominated. Mr. Green also agreed to the con- 
clusions, but presented a brief explanation stating the arguments in a 
slightly different way. 

The report was presented March 29, 1900. The House adopted the 
resolutions presented without division. 

[Report 876, first session Fifty -sixth Congress.] 
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(8) Pearson vs, Crawford. 

Illegal registration; hrihery; irvtimidation. Majority report for 
contestant; minority report for contestee. Contestant seated. 

Majority repoil by Mr. Robei*ts; minority report by Mr. Miers. 

On the face of the returns as canvassed, contestee's majority was 
238. Correcting some obvious errors, his majority was 218. Conte^st- 
ant made charges of bribery, intimidation, and irregularities, and of 
the circulation of spurious letters attributed to himself. He also 
attacked the vote of certain precincts, and certain individual votes, for 
fraud. The committee found "that the campaign was waged on the 
race issue, notwithstanding the fact that no negroes hold office in the 
Ninth Congressional district, and that they do not constitute one-tenth 
pail of the population of said district." Contestee's entire gain over 
the election or 1896 was in the two counties containing most of the 
negro voters. 

It is significant that the falling off in the Republican vote occurs in those precincts 
and counties in which intimidation is charged. Exhibit K, for instance (Record, p. 
129), shows that the vote cast at the second precinct at Asheville was nearly 40 per 
i«nt less than the r^istration at that precinct; and the testimony of Henry' Benson 
(Record, p. 147) shows that armed men, nonresidents of this precinct ami partisans 
of contestee, were stationed at the polling place on election day. The same witness 
also testifies that the Republican voters of this precinct were prevented by threats 
from holdinj^ political meetings, and were even afraid to appear on the streets at 
night just prior to the election. The testimony of Senator Pntchard shows conclu- 
sively that mtimidation on the part of the Democrats was predetermined, widespread, 
and systematic. * * * 

It is impossible for the committee to define the scope or to.estimate the effect, in 
precise words or figures of arithmetic, of the influence of intimidation, of the circu- 
lation of these letters, of the bribing of Republicans to stay away from the polls, anil 
of mob violence on the night preceding and on the day of election. We have no 
hesitation in reaching the conclusion that these unlawful methods and proceedings, 
' operating concurrently, are suflicient to overturn contestee's phirality of 228 votes; 
and if nothing else appeared in this case these reprehensible and dishonest methods 
re8orte<l to by partisans of the contestee would justify the House in declaring a 
vacancy. 

According to the committee, contestee claimed in his brief that one 
precinct should be rejected because the registration was not conducted 
as prescribed by law. If this claim were conceded it would settle the 
whole case, as there were enough other precincts of the same sort, in 
which the returned majorities were for contestee, to overcome, if 
rejected, within 3 votes of the entire returned majority of contestee, 
and contestee had pi-actically admitted that 4 votes should be deducted 
for bribery. The committee quoted a recent legislative precedent in 
South Carolina for the doctrine that the law of the State was manda- 
toiT as to time and place of registration. They said: 

The language of the North Carolina statute on this point is as follows (sec. 8): 

* ' Provided,, That no registration shall be had except at the times and places herein- 
after provided." 

Ana in section 9: 

** And such registrars shall also, between the hours of 9 o'clock a. m. and 4 o'clock 
p. m., for four consecutive Saturdays, and l)etween the hours of 9 a. m. and 12 o'clock 
m., on the second Saturday preceding the election, at the voting place of said pre- 
cinct, keep open said book for the registration of any electors residing in such 
precinct, etc." 

Here we have the affirmative requirement that the registration shall be had at the 
polling place, coupled with the explicit proviso that it shall be had nowhere else; 
and it would be impossible to word a law in language more clearly mandatory. Upon 
a strict construction of the statute, and upon a strict compliance with contestee's 
claim as to the mandatory provisions of this statute, the case is easily settled. 
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In addition to this irregularity in registration there was evidence 
that a Democrat had stuflfed the box at one precinct, and that the pro- 
vision of law requiring the judges, before the opening of the polls, to 
examine the ballot boxes and see that there was nothing in them was 
violated at the other, as was shown by the discovery in it of several 
hundred old ballots from a former election when the box was opened 
at the close of the polls. The committee said: 

The provision of law requiring ballots to be deposited in empty boxes is in its 
nature just as mandatory as a provision requiring that the ballots shall be on white 
paper and without device. Under such a law a ticket printed on red p|aper, or con- 
taining a device, is void; and, by paritv of reasoning, ballots deposited in a box one- 
third full of tickets at the opening of the polls, resulting in an incorrect count, as in 
this case, must vitiate the returns. It is axiomatic that laws designed to secure the 
accuracy of the count are mandatory. So the returns from this precinct must be 
rejected, whether we decide that the law in respect of time and pla^e of registration 
be mandatory or directory. 

Evidence as to six other precincts was also considered by the commit- 
tee and the votes of five of them rejected, and the return of the sixth 
rejected and the votes counted on evidence aliunde. The minority, 
counted the five and held the evidence aliunde insuflicient as to the 
sixth. 

In one precinct the committee found that one of the officers of elec- 
tion had stuffed the box. The minority said that the evidence was 
inconclusive and contradicted, and that at most it applied onlj^ to the 
county, not to the Congressional, box. The majority said on this point: 

The effort of the contestee*s counsel to show that the box which Martin was caught 
in the act of stuffing was the county box is of no avail, because it is clear that he 
stuffed one of the boxes and that he handled part of the tickets from the Congres- 
sional box, so that his touch tainted the entire returns, and they must be rejected. 

The majority rejected and the minoritv counted this return. 

In another precinct the committee said that the evidence shows nine 
distinct varieties of fraud and irregularity. The return was false, 
the number of ballots exceeding the number of voters. The poll list 
introduced in evidence by contestee was forged. The Democratic 
judge of election, who was chairman of the b«ard, confessed that he 
was drunk on quinine. 

The minority could not find the nine sorts of fraud; the poll list was 
not introduced by contestee, and there was no proof that it was forged; 
the only thing wrong with the return was the omission of 11 votes 
cast for one Boggs. 

Two returns were rejected by the committee for bribery, evidence 
being quoted. The minority said that there were only twelve witnesses 
in the one case who proved that two voters were bribed , and that in the 
other case one witness testified that himself and two other voters were 
bribed. 

In Asheville a witness testified that he had been promised by the 
Democratic county chairman of Buncombe County (who was one of 
contestee's attorneys in the case) $70 if he would deliver 25 votes for 
contestee. This witness was arrested for perjury, and contestant 
claimed that his other witnesses were thereby intimidated from testi- 
fying. Three of them testified before the incarceration of the firet 
witness, but the nex*- morning four more who had been subpoenaed 
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failed to appear, and no more testimony was taken. The committee 
said: 

Murphy*8 conduct in suppreesinff testimony at this place is absolutely indefensible, 
and is an act of contempt toward the House of Representatives and the notary acting 
under the authority of a statute of the United States which merits the emphatic 
condemnation of tliig House. Tliis conduct of Murphy, the attorney of contestee, 
amply justifies the committee in rejecting the returns from the entire township. 

The committee refeiTed to the case of Featherston vs. Gate, in the 
Fifty-first Congress, as a precedent for this action. 

The minority held that the case of Featherston vs. Cate was not a 
precedent. In that case a witness testified that he issued and saw 
voted more ballots for contestant than were voted for him. He was 
arrested for perjury in so testifying, and the threat was openly made 
by contestee s counsel that he would arrest all other witnesses he 
thought were swearing falsely. The committee had merely held that 
strict and technical proof of the vote would not be required where tes- 
timony had been suppressed. In this case the witness had charged 
contestant's attornev with an indictable offense and was guilty t)f a 
felony if he charged falsely . '' No just inference could be drawn that 
the purpose was to intimidate witnesses. Witnesses who testify in 
contested election cases do so under regulations of law, as in other 
cases, and men who rely upon the testimony of such witnesses have no 
right to have them protected in the violation oi law." There was no 
evidence that witnesses were intimidated from testifying. Those who 
failed to appear on February 24 were given in the notices to take tes- 
timony as called for February 23, and there were no subpoenas in the 
recora to show'that they had been required to appear on the next day. 
Even "if it be admitted that the evidence of Harrison is true, it only 
proves the fact that he was offered money, and that he received none, 
and therefore could in no way affect the results of the election." 

Moreover, the arrested witness and the only other witnesses shown 
to have been called were all called to testify in regard to precinct No. 
2, Asheville Townsliip. There was no pretext whatever for rejecting 
the other eight precincts of the township, and the minority character- 
ized the proposal to do so as "the most sweeping and monstrous 
proposition ever submitted to the House of Representatives." 

(jontestee claimed that the vote of Herrells precinct should be rejected 
on the ground that the Democratic judge having refused to remain for 
the count on the night of the election, the count was postponed until 
the next morning, the box in the meantime having been removed 
from the polling place and kept by the two Republican judges and 
the Republican clerk. The committee said: 

While it would l>e a dangerous precedent to declare that the election returns 
should be rejected in the interent of contestee on account of the wrongful act of his 
own partisan, if the returns he rejected from this precinct for this informahty, the 
contestant, of course, would be permitted to prove nis vote aliunde; and this he has 
done, as shown by the teMtimony of J. C. Bowman, clerk of the superior court of 
Mitchell County, who, in the quotation from his testimony cited below, shows that 
a recount of this box was had by the notary in the presence of contestee's counsel 
and without objection; that the box w^as locked and sealed in accordance with the 
provisions of law, and that it had been kept in this condition in thecustody of the said 
clerk continuously since the day after the election. The recount shows tne identical 
numlier of votes for Pearson, to wit, 196, which were returned by the election officers 
from Herrells precinct. 

The minority held that the statute requiring the ballots to be counted 
at the close of the polls was mandatory and that the vote must be 
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rejected. Votes could not be proved aliunde by recounting the dis- 
credited ballots. 

The minority insist that the ballots could not be recounted as evidence aliunde of 
the vote actually cast at that precinct, for it is the ballots themselves which have 
been discreditea. We submit that the only competent evidence to prove the vote 
cast would be testimony of sworn witnesses m sucn case. 

On the general issues of the case the minority held that there was 
no evidence of the spurious character of the letters circulated in the 
name of contestant, or that thev had lost him votes; that there was no 
evidence of intimidation or of any violence connected with or affect- 
ing the election, and that the precincts rejected for irregularitv in 
the registration or for the failure to empty the box of the old ballots 
of the preceding election should be counted. Contestee had not asked 
that these precincts be thrown out, but had merely set up a counter- 
claim that if those asked by contestant be rejected, a similar one should 
be thrown out in his interest. There was no unfairness intended nor 
harm done by any of these irregularities, and the statute was plainl}' 
directory. 

This case was called up on May 9, 1900, and Mr. Roberts, the author 
of the majority report, moved to strike out from that report the words 
"Reject Asheville 163," on page 16, and to deduct 163 from the total 
majority of 318 found for contestant, leaving him 166. Mr. Roberts 
explained that he made this motion for the purpose of limiting discus- 
sion and to show that the rejection of Asheville was not necessary to 
sustain the contentions of the majority. The point of order was made 
and sustained that the report of a committee can not be amended by 
the House. After further debate, the substitute resolutions proposed 
by the minority were lost by a vote of 127 to 128. (This is the cor- 
rected vote; it was first announced as a tie.) The resolutions proposed 
by the committee were passed by a vote oi 129 to 127, and on May 10, 
1900, Mr. Pearson was sworn in. 

[Report 199, parts 1 and 2, first session Fifty-sixth Congress.] 

(9) Wise vs. Young. 

Fraud; false cmmting. Majority report for contestant; minority 
report for contestee. Contestant seated. 

Majority report by Mr. Weeks; minority report by Mr. Burke. 

The issues m this case were generally similar to those in the case 
between the same parties in the preceding Congress, except that in 
place of charges of preventing votes from being cast by obstructive 
tactics, there were charges of stuflSng the poll lista with the names of 
imaginary or illegal voters. Contestee only took a small amount of 
testimony, directed to the two points of the regularity of contestant's 
nomination and the good character of the election officers. So the 
case came before the committee practically on the evidence of 
contestant. 

According to the returns as canvassed, contestee had a plurality of 
6,979 and a majority of 2,534 votes. According to the report of the 
committee, the true result should be a plurality of 2,434 for contestant; 
according to the minority, contestee should have a plurality of 3,735. 
of 2,934, of 1,678, or of 897, according as the vote of Norfolk city 
was or was not counted, and according as the certificates of voters 
were accepted or rejected as evidence. 
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The committee rejected the entire returns of Norfolk, but counted 
such votes as were proved aliunde. They called attention to the fact 
that in the uncontested parts of the district there had been a large 
falling oflf in the vote since the Presidential election of 1896, but that 
in Norfolk there had been a very slight decrease, and added: 

Contestant's return being laid aside, the di.-iproportion between the return of votes 
cast in Norfolk and those returned from the counties, and the extraordinary vote 
returned for contestee from Norfolk, were sufficient to excite inquiry. After care- 
fully looking into the evidence produced concerning these returns, we have no hesi- 
tation in declaring that no such vote was cast as was returned frotn Norfolk and that 
the contestee received no such vote there as was returned for him. 

The evidence overwhelmingly establishes the fact that the judges of election in 
Norfolk were in collusion in the interest of the contestee, and that the contestant's 
theory of how the election was managed by corrupt officers, personally friendly to 
the contestee, is right. 

In the contest in the Fifty -fifth Congress between the same parties, the House of 
Representatives decided that if election officers obstructed lawful voters the votes of 
sucn will be counted. It was also shown by the manner in which that contest was 
prepared and decided that where the aggregate of votes returned is approximately 
near the number of votes cast, the party defrauded, either by the throwing out of 
votes cast for him as defective or by the transfer of votes cast for him to the return 
for his opponent, may protect himself by proving the vote he actually received. In 
view of this, contestee, or his managers m the city of Norfolk, evidently resolved 
upon another plan in the last election. We call it a plan because of its uniform 
practice at every precinct of the city. The similarity of method with which it was 
put into effect in every precinct in Norfolk shows planning, forethought, and delib- 
eration. It was in brief thus: To accept all votes offered, to make return of few 
defective ballots, and to add to the list of actual voters on the poll books of the sev- 
eral precincts enough names of fictitious voters to enable the judgjes to return for 
the contestee a false vote so large that the majority returned for him could not be 
overcome. 

If this scheme had been worked adroitly it might have rendered the fraud prac- 
ticed difficult of detection. The party thus defrauded does not complete his task by 
producmg proof of the vote actually cast for him; the burden is still upon him to 
show that the vote returned for his adversary is false. Where the fictitious names 
copied from the registration list onto the poll book are those of his political adversaries 
whom he can not approach, his difficulty in getting at the proof that they did not vote 
is great. But the inends of the contestee practiced the iraud so bungmgly in Nor- 
folx that their own work convicts them. It has neither the merit of novelty nor 
clever execution. The contestee admits, touching two precincts of the Fifth ward of 
Norfolk from which nearly 1,000 of his 3,600 vot^ from Norfolk were returned, that 
the returns are unworthy of belief. The admission was unnecessary, for contestant 
proved it. He kept tally of the votes cast and proved that the returns made were 
absurdly large. He then proved who were the last voters at these precincts, and that 
being proved, the poll books show that these sworn officers, botn before and after 
the voting ceased, added hundreds of fictitious names to those of gennine voters on 
the list and returned them as cast for the contestee. 

The Democratic registrars were summoned for many precincts, and admitted that 
many of the names appearing on the poll books were not even upon the registration 
lists. Many persons appearing in those poll lists, some of them Democrats, came 
forward and testified that they had not voted. The names thus fraudulently placed 
on the poll lists were so inartificially made up that they are evidence of crime. They 
show numbers of persons whose names begin with A voting together, followed by 
numbers whose names begin with B and C, and so on throughout the alphabet. 
Dead men were voted, and men known to be absent in the service of the United 
States. Prominent citizens, about whom the judges could pretend no ignorance, were 
written down on these lists as having voted. Where the frauds permeated every 
precinct, and the evidence leaves no doubt of conspiracy, and the returns are 
absurdly large, and poll l)ook6 forged, it seems idle to go into the details of these 
returns from Norfolk, precinct by precinct Suffice it to say that we dismiss the 
returns from Norfolk as evidence of nothing but an organized effort to return a fraud- 
ulent vote for contestee. 

In the course of his impeachment of the returns in Norfolk, the contestant proved 
437 votes, to which he is entitled. 
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In a large number of other precincts there was evidence that more 
votes were cast for contestant than were returned for him. In most 
cases more voters themselves testified that they voted for him than 
were returned, and a still larger number was proved by "certificates" 
similar to those held admissible in the previous case between the same 
parties. (See Wise vs. Young, Fifty-nfth Congress, ante.) The com- 
mittee went over this testimony by precincts. In cases where the 
total vote remaining after accounting lor the proved vote for contest- 
ant and the imperfect ballots was less than the vote returned for his 
two opponents, the committee rejected the whole return and counted 
only the vote proved. In cases where the discrepancy might, as a 
matter of arithmetic, be accounted for. by the numbers of ballots 
rejected as imperfect, they corrected the* vote according to the proof, 
deducting the discrepancy from contestee. Making all the corrections, 
they found the result as above indicated and recommended resolutions 
declaring contestant entitled to the seat. 

The minority called attention to the fact that many of the witnesses 
testifying that thev voted for contestant did not prove that they were 
registered or legal voters. They also objected to the '^certificates." 
They then analyzed the testimony by precincts, showing that in a few 
cases, as admitted by contestee, tne discrepancy was so mrge as to jus- 
tify the rejection of the returns, but that in most cases the utmost that 
could be claimed was the correction of the returns according to the 
testimony, deducting the discrepancy from contestee. By this method, 
even on the construction most favorable to contestant, the majority of 
contestee was not overcome, and the minority therefore recommended 
a resolution declaring him elected. 

The case was fullj debated in the House, and the resolution pre- 
sented by the minority was lost by a vote of 128 to 132. A motion to 
reconsider this vote was laid on the table by a vote of 132 to 129. 
The majority resolutions (which had first been amended to bring them 
into the usual form) were then voted on and were passed, the first by 
a vote of 132 to 127, and the second by a vote of 131 to 125. Mr. Wise 
was then (on March 12, 1900) sworn in. 

Report 186, parts 1 and 2, first session Fifty-sixth Congress.] 

In most of the Congresses for manv years cases were duly pre- 
sented to the House and referred to the Committee on Elections, which 
were never acted on or reported by the committee. A comparison of 
the list of cases given in the index to the Congressional Kecord (or 
Congressional Globe) in each Congress, with the list given in this vol- 
ume, will show the names of the parties in these cases, but there is 
usually very little other information obtainable in regard to them, and 
none of that information has any bearing on the purposes of this vol- 
ume. They are therefore disregarded here. J 
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sentatives. 
AuOTRALiAN ballot. See Ballots imperfectly marked under Australian system. 
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Bribery, what consitutes (see also Campaign fund and Undue influence) 646 
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Certificate to documentary evidence. See Evidence, documentary. 
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Citizenship (see also Mexican citizens; Naturalization; Inhabitant) 656 

Committee on elections, precedents of 657 

Committee on elechons, powers of 657 

Committee on elections, jurisdiction of 657 

Conspiracy (see also Fraud ) 658 

Contest, abandonment of. See Abandonment. 
Contest, dismissal of — 

For insufficiency of notice. See Notice of contest. 

For failure to appear or to take testimony. See Abandonment. 

For failure to take testimony before proper officer. See Evidence before 
wrong officer. 

For lack of time to investigate. See Mode of procedure. 

For failure of proof when application for time to take further testimony 
refused. See Evidence, aaditional. 
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CoNTBffT, procedure in. See Mode of procedure. 

Contest, statute regulating. See Law for taking testimony. 

Contest, who are parties to, when contestee dead and his sueoeesor sworn in. 

See Vacancy and House of Representatives. 
Contest, jurisdiction ovei^* See Plouse of Representatives, jurisdiction of, and 

Committee on Elections, jurisdiction of. 
Counsel, hearing of, by House. See Mode of procedure. 
County court, power of, in West Virginia, to make a record. See Evidence, 

documentary. 
Courts. See State laws. 

Credentials (^see aim Prima facie right) 660 

Deaf and dumb. See Election, viva voce. 

Deception {see also Ballots, wrong emblem and wrong name in party column) . 663 

Declarations op voters. See Evidence, hearsay, res gestce, ana declarations of 

voters. 
De facto officers. See Officers of election, disqualification of, and not sworn. 

Delegate {see also Election, when set aside) 664 

Demurrer. See Notice of contest 

Depositions. See Evidence. 

Deserters. See Qualifications of electors. 

Diligence. See Evidence, additional, and also under Contest., dismissal of. 

Directory laws. See Laws, mandatory and directory. 

Dismissal of contest. See under Contest, dismissal of. 

Disqualifying office. See Qualifications of Representatives. 

District {see aim Apportionment act, and Election by general ticket) 668 

Domicile. See Residence. 
Election — 

Adjournment of. See Adjournment. 

Officers of. See Officers of election. 

Notice of. See Notice of election, and Irr^?:ularity. 

Place of. See Irregularity in place of election, and Polling place. 

Right of House to inquire into election. See House of Representatives. 

When election at any poll void. See Returns, impeachment of, and when 
impeached, what votes counted; and see also Fraud, Intimidation, 
Bribery, Deception, Undue influence, Irr^ularity, Officers of election. 

Election, what constitutes 670 

Election, when whole election set aside 671 

Election, failure to hold 676 

Election, by ballot 677 

Election, viva voce (and see all early cases from Virginia and Kentucky) 678 

Election, by general ticket {see also election laws) 678 

Election, time of holding 678 

Election, in State in relK»llion 680 

Election laws {see aim Regintration laws, and Uniteil States supervisors) 681 

Elective franchise (see also Qualifications of electors) 683 

Elector. Si'e Qualifications of electors. 

Eligibility. See Eligibility and qualifications of Representatives. 

Enablincj act {see also Utah ) 683 

KsTOPPEL {see also Agreement, Admission, Waiver, and Suppression of exi- 

dence) 684 

Evidence, additional 6»4 

Evidence, admissibility of 689 

Evidence, in chief, in time for rebuttal t 690 

P^vidence, before wrong officer {see also IjSlw for taking tcjstiinony ) 691 

Evidence, tranH<Tiption and signing of 692 

Evidence, notices to take testimony 693 

Evidence, law for taking testimony 694 

Evidence, ex parte 695 

Evidence, res gesta' 697 

Evidence, hearsay .' 698 

Evidence, declarations of voters 700 

Evidence, matters of general knowledge or mference {see aUo Census) 701 

Evidence, how illegal votes cast {see also Illegal votes) 702 

Evidence, secondary 704 

Evidence, in other procecnlings 705 

(the above thirteen heads are pro|)erly classifietl under " Evidence, admia- 
nibility of," but are separated for convenient reference.) 
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Page. 

Evidence, documentary 706 

Evidence, weight of 709 

For evidence required to set aside a return, see Return, impeachment of; 
for evidence of vote, when return imp^ched, 9ee Return, when im- 
peached what votes counted; for amount of evidence required to prove a 
vote illegal, Bee Illegal votes, and Votes, presumption of legality; for evi- 
dence required to prove bribery, fraud, intimidation, etc., see under 
these heads. 
Evidence, suppression of. Siee Suppression of evidence. 
Executive. See Governor. 
Ex PARTE AFFIDAVITS.^ *Sie^ Evidcuce, cx parte. 
Ex POST FACTO LAW. 'See Elective franchise. 

Expulsion 710 

Extension of time to take testimony. Ste Evidence, additional. 
Federal election laws. See Election laws. 

Fraud, effect of (see also Returns, impeachment of) 711 

Fraud, evidence of (see also Evidence) 715 

Freehold title. See Qualifications of electors. 

Governor {see also Prima facie right. Credentials, and Vacancy) 718 

Housekeepers. See Qualifications of electors. 

House of Representatives (see also Committee on Elections, Returns, Dele- 
gate, and Membership) 719 

Illegal votes, when inquireil into 722 

Illegal votes, what are. See Qualifications of electors. 
Illegal votes, how proved (see also Votes, presumption of legality of, Bur- 
den of proof, and Evidence) ; 722 

Illegal votes, how eliminated (see also Returns, when set aside what votes 

counted ) 726 

Illegal votes, required evidence of qualification not produced at the polls . . 728 
Incompatible office. See Qualifications of Representatives. 

Indians 732 

Indian reservations 732 

Ineligibility (see also Qualifications of Representatives) 733 

Inhabitant (see also Qualifications of Representatives) 734 

Inspectors. See Officers of election. 

Intimidation, what is 735 

Intimidation, when inquired into 737 

Intimidation, how proved 737 

Intimidation, effect of 737 

Intimidation, coercion of employees and dependents 741 

Intimidation, military interference 742 

Irrbgularttibs, general principles (see also Laws, mandatory and directory) . . 743 

Irrbgularitles, miscellaiieous informalities 745 

Irregularities, indications of fraud (see also Fraud, and Returns, im|)each 

mentof) 746 

Irregularities in registration (^see also Registration) 746 

Irregularities in hours of holding election (see also Election, time of holding) . 747 

Irregulartties in form, custody or number of ballot boxes 749 

Irregularities in place of ele(*tion (see also Polling place and Unorganizt^l 

counties) 751 

iRREGULARrnBS in officers of election (see also Officers of election) 753 

Ibrboularitiss in poll book of viva voce election 754 

Irregularities in count of votes 754 

Irregularities in form of returns (see also Returns) 755 

Irrbgularitiis in transmission of returns (see also Returns) 757 

Irrbgulaiuties in canvass of votes (see also Mistake) 760 

Judges. See Officers of election. 

Junior. See Ballots, imperfect, and Returns. 

Jurisdiction. See House of Representatives and Committee on Elections. 

Land. See Qualifications of electors. 

Land lists. See Evidence, documentary. 

Laws, Federal election. See Election laws. 

Laws of States. See State laws. 

Law for taking testimony (see also House of Representatives, Evidence, and 

Noticeof contest) 762 

Laws mandatory and directory (see also Election, Election laws, and Regis- 
tration laws ) "^63 
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Lbgislatuhk 766 

Mandatory laws. /Sg6 Laws mandatory and directory. 

msmbebship 768 

Mexican citizenb 768 

Military governor 768 

Military interference. /S^ Intimidation. 

Military reservations 769 

Ministerial officers {see also Oflacers of election and Canvaseing board) 769 

Mistake {see also Irr^ularities and Evidence) 770 

Mode of procedure 772 

Naturalization 775 

Notary. See Evidence, before wrong officer, and Waiver. 

Notice of contest, service of 777 

Notice of contest, sufficiency of 778 

Notice of coNTBerr, binding force of 781 

Notice of contest, answer to 783 

Notice of election {seecdso Vacancy] 784 

Notice to take tesfimony. See Evidence, notices to take. 

Oaths. See Officers of election. 

Office disqualifying. See Qualifications of Representatives. 

Officers of election, presumption in favor of acts of 784 

Officers of election, disqualification of 786 

Officers of election, not sworn 790 

Officers op election, partisan appointment of 793 

Officers of elbcfion, change or delay in appointment 796 

Paupers {see also BeBidenoe) 796 

Petition. See Notice of contest. 
Place of election. See Polling places. 
Pleadings. See Notice of contest 

Polling places {see also Irregularities in place of election) 797 

Poll tax. See Tax. 

Polygamy 799 

Prima facie right {see also Credentials and Burden of proof ) 799 

Qualifications op electors {see also lU^al votes, K^dence, Agreement, 

Tax, Indians) ; 802 

Qualifications of representatives {see also Delegate, Inhabitant, Ineligi- 
bility, Citizenship) 805 

Rebuttal. See Evidence in chief in time for rebuttal. 

Recount 809 

Rejected votes. See Votes illegally rejected. 

Registration {see also Ill^al votes) 815 

Registration laws 817 

Representatives, qualifications of. See Qualifications of Representatives. - 

Residence what constitutes 819 

Residence of laborers 821 

Residence of soldiers 822 

Residence of soldiers in Soldiers' Home ^ 822 

Residence of paupers and prisoners 822 

Residence of students 823 

Resignation. See Qualifications of Representatives and Vacancy. 
Res inter alios acta. See Evidence in other proceedings. 

Returns as evidence 825 

Returns, when set aside {see also Irregularity) 828 

Returns, evidence to impeach {see also Evidence and Fraud) 831 

Returns, when rejected, what votes counted {see also Fraud, effect of) 833 

Returns, when rejected. What evidence required to establish vote aliunde 

{seealso Evidence) 837 

Returned member. See Credentials and Prima facie right. 
Shifting op balix)t boxes. See Ballots in wrong boxes. 
Soldiers. See Residence and Legislature. 

State laws (xrc also House of Representatives) 842 

Stipulation. See Agreement and Waiver. 

Students. See Residence of students. 

Supervisors of Election. See United States supervisors. 

Suppression op evidence 845 

Tax 847 

Tax lists. See Evidence, documentary. 
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Page. 
Tender. See Votes constructively rejected. 
Territorial DBLsaATB. See Delegate. 
Testimony. See Evidence. 

Tie vote 849 

Time for taking testimony. See Evidence. 
Time op election. See Election. 

Undue influence {see also Bribery, Deception, and Intimidation) 849 

United States marshals {see also Bribery) 849 

United States supervisors 849 

Unorganized counties 851 

Unorganized territories. See Del^ate. 

Utah , 862 

Vacancy {see also Resignation) 1 852 

Vacancy occurring after redistricting. See District. 

Viva voce election. See Election by ballot and Election viva voce. 

Voters, testimonjj of, when election by ballot. See Election by ballot. 

Voters, qualifications of. See Qualifications of electors. 

Voters, evidence of, to impeach returns. See Returns, evidence to impeach. 

Voters, relation to contest 853 

Votes, presumption of le^lity of 854 

Votes, sundry modularities 854 

Votes, ill^l. See Ille^l votes. 

Votes not cast. See Intimidation and Votes constructively rejected. 

Votes, excess of. See Ballots, excess of. 

Votes illegally rejected s 855 

Votes constructively rejected 858 

Voting Machine 861 

Waiver {see also Agreement, Admission, and Estoppel) 862 

West Virginia 864 
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ABANDONMENT. 

Caie not defended by contestee. 

Where the contestee, being engaged in a contest for a seat in the Senate, did not 
appear to defend his right to a seat in the House, and produced very little testi- 
mony, the committee assumed that he was not entitled to the seat, apparently for 
this reason among others. 
Sheridan vs. Pinchbach, 4Sd Cong Smith, 322-341 

Contest! evidently abandoned; cases dismissed. 

Where contestants failed to file briefs and paid no attention to repeated notices to 
appear before the committee, the committee reported resolutions declaring con- 
testee elected, and giving contestants leave to withdraw their papers. 
Merchant and Herbert vs. Ackleuy 46th Cong I Ells., 345 

Ko testimony taken; case dismissed. 

Where no testimony was taken by contestant, he alleging that it was impossible for 
witnesses to testify with safety, the case was dismissed for want of prosecution. 
Witherspoon vs. Davidson^ 47th Cong ' ,2 Ells., 163 

Where the petitioner alleged irregularities and illegal voting, but presented no testi- 
mony and explained his laches by asserting that he had been refused permission 
to see the returns, or procure copies of them, and that there was no law of the 
Territory (of Arkansas) by which he could compel the attendance of witnesses, 
the case was dismissed. 
LyonvB. BaieSy 17th Cong C. & H., 372 

Neglect to appear. 

A memorial was presented October 18, 1803. The petitioner at three different times 
requested further time to produce testimonv. He was finally notified to appear 
before the committee with his testimony, and not having done so, on March 9, 1804, 
the case was dismissed. 

CaheU\8. Randolph, 8th Cong C. & H., 134 

Abandoned by petitioner, continued by the Honse. 

Where a petitioner failed to appear and prosecute his petition after testimony had 

been taken, the case was recommitted to the Committee on Elections. The report of 

the committee and decision of the House were based on the testimony already 

taken by the parties. 

KellyvB, Harris, 13th Cong C. & H., 261 

Committee does not lose jurisdiction of case. 

Where testimony had been taken and briefs filed, but contestant, having been 
appointed minister to Guatemala, stated to the committee that he no longer desirefi 
to prosecute the contest, the committee expressed the opinion that it did not lose 
jurisdiction of the case, but in the absence of any suggestion of collusion and in 
view of the character of the issues (ordinary questions as to individual illegal 
votes), they did not deem it necessary to examine the evidence in detail and 
reported in favor of contestee. 

Hunter V8. Rhea, 66th Cong Report 1356 

623 
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Xleetion of contestant eonoeded. 

Where conteetee conceded the election of contestant, the committee commended his 
action, and reported resolutions seating contestant 
Belknap vs. McGann, 64th Cong Report 5 

Contest withdrawn ; case dismissed. 

Contestant claimed to have been injured by islm reports that he had signed a peti- 
tion against a law givine bicycles equal rights with other vehicles, and offered 
in writing to withdraw n-om the contest if any such petition with his sigriatiire 
could be shown. Contestee produced the petition ana contestant formally with- 
drew. In view of these facts and of the fact that no testimony had been taken, 
the committee reported in favor of contestee. 

Oiesehrough vs. McClellan, 54tk Cong Report 48 

Contest abandoned; case dismissed. 

Contestant served notice of contest, but appeared to have taken no further steps. 
The committee reported resolutions confirming contestee in the seat. 
Davis vs. Culberson, 54lh Cong Report 180 

Where contestant ^ve no notice of contest, as required by law, and took no testi- 
mony, the committee reported in favor of contestee. 
Pearce vs. Bell, 54tfi Cong Report 1529 

Where contestant took no testimony and stated to the committee that he liad no 
desire further to press his contest, the committee reported in favor of contestee. 
Clark vs. Stallings, 55ih Cong Report 188 

After the taking of testimony in a case had proceeded for some time, contestant 
formally abandoned the contest, and filed a statement to that effect with the 
papers in the case. The committee reported these facts, and recommended reso- 
lutions declaring contestee elected. 

Comer vs. Clayton, 56th Cong Report 195 

Where contestant took no testimony, and stated to the committee that he had aban 
doned the contest, the committee reported in favor of contestee. 

WUlis vs. Handy, 66th Cong Report 1239 

ABATEMENT. 

Contest does not abate by death of contestee and swearing in of hii sncoessor. 

Where contestee had died after the testimony was taken and a successor had been 
elected to fill the vacancy and sworn in, the committee held that the contest did 
not abate, for if it should appear that contestant had been elected at the first elec- 
tion, then there was no vacancy to be filled, and the new sitting member had no 
rights to be prejudiced by any pleadings or agreements made by his predecessor, 
Mackeyys. O'Connor, 47th Cong 2 Ells., 564 

Contest under the statute abates by death of either party. 

A contest between a contestant and contestee, under the statute, is a proceeding inter 
partes, and abates on the death of either party. 

Mackey vs. C Connor {minority report), 47th Cong .-.2 Ells., 599 

ABBBEVIATION. 

The word "twe" not to be counted as "twelve." 

Where the statute required the return to set forth the number of votes received **in 
words at length," and the return from one county showed for contestee *' eight 
hundred and twe ' votes, the governor issued a special proclamation, quoting from 
cases in which th^ words 'Hhous'' and ^'hund'' had been constmed to meaa 
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"thousand" and ** hundred,*' and concluding that it would be "more in conso- 
nance with adjudged cases'* to add the letters "Ive" to the "twe" of the return 
than to change the **e" to **o." Counting the vote as eight hundred and twelve 
gave the majority to contestee. The committee held that the return should either 
have been counted as eight hundred and two, or evidence procured to explain the 
ambiguity, or the word rejected as meaningless and the return counted as eight 
hundred. 
The minority sustained the l^?ality of the governor's ruling, but there being evidence 
in the record (which had not been before the governor) that the actual vote was 
eight hundred and twOy the minority so counted it. 
Smith vs. Jackwiit Slat Cong R4jwell 17 

ADJOURNMENT 

For dinner, etc., sfe iRRECirLARiTV in lionrx t^f hMing election, 

ADJ0T7BNMENT OF THE POUEi 

Bv Sheriff (in Virginia). 
His power discretioiiary. 

The power of the sheriff in Virginia to atljouni tlie jkiII t*) the second and tliird 
day, in conseijuence of rain, is discretionary. He alst^ has power to close the poll 
at any thne of the day after three proclamations made, and no voters appearing. 

Trigg vs. PrentoTiy Sd Cong 0. tfe 1 1 ., 78 

Prima facie legal. 

Under the power given the sheriff in Virginia to ailjourn the poll ia certain contin- 
gencies, an adjournment \8 prima /o/z/e legal. 

Bassettvi*. BayUif, ISth Cong 0. & H., 255 

Election officers in Virginia have fall discretion. 

Under the Virginia law authorizing the oflBcers of election, if by rain or the rise of 
water courses ;nany voters have been prevented from attending the election, to 
a<ljourn the poll for three days, the elet^tion officers from the very nature of the 
case must be the judges whether the contingencv has occurred, and even had it 
" clearly appeared that they were mistaken in this judgment, the committee do 
not think tnat their procee<lings should be declared illegal and void, in the absence 
of all proof and of all complaint that they acted fraudulently.'* 

Goggin vs. Gilmer, :28th Cong I Bart. , 71 

The legal contingencies mast exist. 

Under the law of Virginia giving the sheriff power to adjourn the election for three 
days in case of rain, rise of water courses, or the attendance of more voters than 
can l>e polled in one day, the existence of the latter contingency is a question of 
fact, admitting of no discretion on the part of the officer, and on proof that it di<l 
not in fact exist the adjournment will be held to be ill^al, and all votes given 
after the first day rejected. Where it was proved that only two persons vote<i 
during the last half hour, and at the close of the polls only four persons were pres- 
ent who had not voted, two of whom were deputy sheriffs, who had been in attend- 
ance all day, an adjournment to the second day was held to be illegal. 
Bassett vs. Baylqj, 18th Cong C. t^ II., 257 

Mayor in Virginia has same power as sberiff. 

Under the Virginia laws granting to the sheriffs of counties the right to adjourn the 
poll in certam contingencies, it was held that the same i)ower was posscsned, by 
miplication, by the mayor of Norfolk. 
LoyaU vs. Newton^ 2JhI Cong C. <k 11., 522 

H. Doc. 510 W 
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In Yirgiaia entire election mnit not last more than tiiree dayi. 

Under the provision of the Virginia general election law of 1831, that the sberiffiB in 
certain contingencies phould adjourn the poll "until the next day, and so from day 
to day for three davs; * * ♦ but if the poll * * * is not closed on the firrt; 
day the same shall l)e kept open two days thereafter,** heldy that the entire elec- 
tion should not consume more than three days, and votes given on the fourth day 
should be rejected. 

Draper vs. Johnston, JJd Cong C. & H. , 705 

It had been legal in Virginia for an election, under some circumstances, to be held for 
four days. The legislature passed an act in re^rd to elections in general, contain- 
ing a provision which the committee construea to mean that elections were there- 
after to be held not more than three days, but in reeard to elections for Represent- 
ative in Congress the provision was that they should be held '* in the manner and 
according to the principles prescribed by the law now in force in relation thereto." 
It was claimed tnat this excepted elections for- Representative in Congress, and 
permitted them to be held for four days, as under the old law, but the committee 
concluded that it was not the intention of the legislature to have the poll for Repre- 
sentative in Congress continued longer than that for other officers voted for at the 
same election. 

Draper vs. Johnston, 2Jd Cong C: & H., 705 

ADMISSION (see also A^eement and Weaver). 

AdmiMiona of parties may be dif regarded. 

Where the contestant admitted 73 illegal votes, but the minority could not find «> 

many, they deducted only those shown by the evidence to be illegal. "Generally 

the admission of a party is received as proof, but it would not be proper to do so 

in this instance.'* 

Blair vs. Barrett (minority report) , 36th Congress. Report No. 56S page 44 

Admiuion in brief followed, bat not held binding. 

Where fraud was shown in a number of precincts, and the only votes proved aside 
from the returns were for contestant, but contestant m his original brief filed with 
the committee had conceded to contestee all the votes not proved to have been cast 
for himself, the committee, on account of this concession, and bqcfllise it was only 
a question of the size of contestant's majority, and not of the result of the election, 
counted the votes according to the method of contestant's brief, but stated that the 
strictly legal course would have been to reject the entire returns and coufat only 
the votes proved aliunde. 

Miller vs. Elliott, 51st Cong Rowell, 527 

AFFIDAVITS, EX PABTE. 

See Evidence. 

AGBEEMENT (see also Admission and Weaver). 

Parties can not increase or diminish the elective franchise. 

The agreement of parties can neither diminish nor enlarge the elective franchise as 
secured by the laws of the commonwealth. 

Porterfield \^. McCoy, Uth Cong C. & H., 269 

To be received with great caution. 

** The agreement of parties has sometimes been received as to disputed questions of 
fact, but it has always l)een held that this should be done witn great caution, as 
these are not merely contests between the parties, but the rights of the people of 
the district and of the State and of the people of the Uniteil States are mvolved 
and can not be aprreed away." 

Holmea and M'iho)t, 4^Jih Cong , 1 KUs., 324 



Digitized by VjOOQIC 



APPORTIONMENT. 627 



AFPOBTIONMENT. 

When State divided total repretentatioii not inoreaaed. 

The State of Virginia, under the apportionment of 1850, was entitled to eleven 

Representatives. When the State of West Virginia was admitted, with three 

Representatives, the committee held that Virginia was then entitled to only eight. 

Segar, 41st Cong 2 Bart., 810 

APPOBTIONIOSNT ACT (see also Election by General Ticket). 

When it went into foroe. 

The apportionment act under the Seventh Census was held to apply mutatis mutandis 

to the Eighth Census, and as the apportionment under the Seventh Census was to 

go into elfect on March 3, 1853, that under the Eighth was to go into effect on 

March 3, 1863. 

Tjmre, S7th Cong I Bart. , 418 

California act of Maroh 18, 1883, conatitntional. 

The committee held that the apportionment act of California, passe<l March 13, 1883, 
was constitutional and that tne members elected under it were entitled to retain 
their seats. The provision of the constitution of California requiring each bill to 
be read three times did not apply to amendments. 

QiUfamia Case, 49th Cong Mobley, 481-485 

Donbtfnl if Honse should take oognixance of its violation by a State. 

Where it was claimed that the legislature of Kentucky had redistricted the State 
contrary to the provisions of the apportionment act of Congress, the committee 
reported that it was doubtful if Congress had the power to interfere in such matters, 
and it was certainly not politic to exercise the power if it existed. 

Davidson vs. Gilbert, 56th Cong Report 3000 

ASSESSMENT OF GOVERNMENT EMPLOTEES. 

To be condemned, bat not fatal to the election. 

The majority report held that while the assessment of Government employees for 
political purposes was demoralizing and ought to be made a criminal offense, it 
could not affect the result of an election unless it was shown that the money thus 
raised was used corruptly, which was not claimed in this case. On the whole case, 
which involved other issues, the House agreed with- the minority. 
P/ort vs. Goode, 44th Omg \ Smith, 658 

ASSESSOR OF DrEtECT TAXES. 

Disqualifying Office. See Qualifications of Representatives. 

AUSTRAIilAN BAXLOT. 

See Balu)ts irregularly marked under AusiraJian system, 

BAIiliOTS. 

Distinguishing Marks. 
Any mark by which ballot may be identified when oonnted. 

Under the Michigan Australian ballot law, which provided that any ballot which 
shall have any distinguishing mark or mutilation shall be void and shall not be 
counted, the committee said: "A distinguishing mark may be defined as * any mark 
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by which a l>allot umy be identified when it is counted, and by which piardes 
making an agreement l>efore voting can show by the ballot that tHey have carried 
out the agreement;* no Huch vote should have been counted by the inspectors,'* 
They followed a recent det^ision of the supreme court of Michigan in throwing out 
these votes. 
Btlhiap vs. Hiehirdmn^ oSd Cong Report 194d, p. 5 

Tlieir aid eondenmtd aa a yiolation of the lecreoy of the ballot. 

Where the tickets used by one party were distinguished by having red stripes on the 
back, the committee said: **It is clear to the committee' that such marks upon bal- 
lots are in violation of the spirit of the law that provides for a ballot system; one 
of its great objects, if not its greatest one, is to allow the elector to make his choice 
by a secret vote, which no one shall have the right to question, to examine, or to 
know; and to protect those who desire it in this right the law implies, if it does 
not al^solutely reouire, that .the tickets shall be fold«i bv those who intend to vote 
them, and so folded they shall be placed in the ballot box. It is intended that 
no one shall he able to know, by seeing the outside of a ballot, what its character 
may be.'* ** While it might be going too far to reject such Imllots, unless so pro- 
vided by law," yet it is evident that their use greatly facilitated intimidation. 
Whyte vs. Ilarrig {majority report ) , S5th Cong I Bart. , 260 

Statute against, mandatory. 

Where the statute prescribes the form of the ballot, and that **any ballot otherwise 
than described is illegal and must be rejected," the statute is mandatory. Under 
such a law ballots containing the names of candidates for *' district electors," there 
being no such officers known to the law, must be rejected entire, and can not be 
counted even for the officers correctly designated. 
Lowe vs. Wheeler (minority report), 47th Cong 2 Ells., 107 

Bonth Carolina law mandatory. 

Ballots rejec'ted Iwcause obnoxious to the law of South Carolina t^ainst marked and 
mutilated ballots were properly rejected and can not be countecL 
Smallsys. Elliott, oOth Cong Mobley,tj(59 

Strict com traction safest 

A strict constniction of stiitutes in r^ard to distinguishing marks on ballots is the 
^est. (Authorities cited. ) 

Lynch vs. Chalmers (minority report ) , 47th C 'ong 2 Ells. , 37^^575 

Not a yiolation of a law that *'the election shall be by ballot" 

The law of Maryland provide<i that "the election shall be by ballot," and that **ni>on 
the ballot shall be written or printed the name or names' of the persons voted for, 
and the purpose for which the vote is given, plainly designatea." Where thes^e 

Erovisions were complied with, but the tickets of one party were distinguished by 
aving red stripes on the backs, the minority (whose conclusions were suDstantiail y 
adopted by the House) said: " We can not for a moment admit that the marks oil 
the ticket, or the color of the paper on which the name and office are thus plainly 
designatea, have anything to do with the l^jality of the vote cast, or are to be held 
as infringing the law of the State." 

\\hyle \^. Harris (minority report), 35th Cong _ I Bart, 2t>4 

Numbering of ballots not fatal. 

** The numbering of the ballots cast at an election, in the absence of any statute 
exprcHsly so declaring, does not of itself invalidate an election, imless some injury 
is sliown to have resulted." 

McKenzie vs. Braxton, 4^d Cong Smith, 25 

Where the statute made it a misdemeanor for any judge of the election to place a 
number or mark ujKin the ticket of any voter, but it was not declared that the vote 
of a legally qualified voter should be rejected because his ballot was marked by the 
judges, the committee said: "We should not be inclined to put a construction upon 
this statute which would enable an officer of election to destroy the effect of a bal- 
lot cast in good faith by a legal voter by placing a number or mark upon it A 
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ballot may be thus marked or numbered without the knowledge or consent of the 
voter, ana it would be manifestly unjust that he should, in this way, be deprived 
of his vote. We think it plain tnat, inasmuch as the statute affixes a penalty for 
marking a ballot, and does not expressly declare that a marked ballot shall be 
thrown out, the board erred in rejecting the vote of this county upon this ground." 
Giddings vs. Clarke 4^d Cong Smith, 95 

The numbering of ballots by the election officers held not to be an irr^:ularity call- 
ing for the rejection of the poll under the laws of Florida. 

Flrdqi vs. WaOs, 44th Cong Smith, 374 

The numbering of ballots in the absence of any statute forbidding it, and without 
fraud or injury, does not vitiate them. 

Bisbeevs. Hvll, 46th Cong I Ells., 319 

Ballots numbered by the officers of election, in the absence of, or contrary to State 
law, should be counted. 

Donelly vs. Washburn (minority report)^ 46th Cong I Ells. , 494-503 

Not numbered, thrown oat. 

Un«ler the Australian ballot law of Missouri, which the committee construed as man- 
tlatory, the committee threw out all the ballots on which the judges of election had 
not p*roj)erly place<i their initials or' the ballot numbers. The minority held that 
the statute was directory, and counted the votes. 

(yXeill vs. Joy, 6Sd Cong Report, 2H8 

A law for the numbering of ballots unconatitutional, where the election required to be 
♦* by ballot" 

The constitution of Minnesota provided that **all elections shall be by ballot." The 
legislature passed an act requiring the election officers in cities to number the 
tickets. This law was held to be unconstitutional by the district court of one of 
the counties previous to the election, and the decision was affirmed by the supreme 
court of the State subsequent to the election. The decision was based on the 
ground that a numbered ticket is not a ** ballot," inasmuch as it does not preserve 
the secrecy of the vote implied in the word "ballot." .At the ele<^tion in contest, 
previous to this decision, the election officers in some precincts numbered the bal- 
lots. The committee approved of the reasoning of the decision, and rejected the 
votes of all the precincts where the ballots were numbered, on this ground, and 
also on the ground that it was shown that the numl^ering was part of a conspiracy 
to intimidate the voters. 
Donelly vs. Washburn {majority report) , 46th Cong I Ells. , 455 

Ballots not numbered, thrown out. 

Under the law of Missouri providing for the numbering of all ballots, and that ** no 
ballot not numbered shall be counted," the committee rejected the votes of three 
precincts where none of the ballots were numbered. 

Lindsay vs. Scott, 88th Cong I Bart., 572 

The prefix **Hon'' not a distinguishing mark. 

Where the statute provided that ballots should have no distinguishing mark, the 
committee unanimously held that the prefix **Hon^^ was not such a mark. 

Bums vs. Young, 4Sd Cong Smith, 181 

Fmn\». Benndty 44th Cong Smith, 593 

Writing by officers of election not fatal. 

Under the statute of California (sec. 1206) providing that "When a ballot found in 
any ballot-box bears upon the outside thereof any impression, device, color, or 
thing * * * it must with all its contents be rejected," the committee held that 
ballots on the back of which the election officers haa written the word * * challenged ' ' 
and the voter's name ought not to be rejected. "While the strict letter of the law 
would exclude these ballots, yet the spirit of the law is evidently otherwise. If 
the voter had placed this indorsement upon the ballot, or any mark whatever by 
which it could be distinguished from other ballots, they should be rejected. The 
law was made to protect the voter, and not to disfranchise him." 

WigginUm vs. Pacheco, 45th Cong I Ells., 13 
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Yoter*! name on face of ballot not a diatingnialiiAg mark. 

Under the statute of Califomia (sec. 1207) providing that ^' when a ballot found in 
any ballot box bears upon it any impression, device, color, or thing, or is folded in 
a manner intended to designate or impart knowledge of the person who voted such 
ballot, it must, with all its contents, be rejected,** the committee held that a mark 
on the /ace of the ballot, in order to invalidate it, must be one intended to imp.irt 
knowledge of the person who voted it, and that the voter's name, written by him- 
self at the bottom of the ticket, was not such a mark. The minority held that any 
mark whatever was included in the terms of the statute, and also that the voter's 
name in his own handwriting was calculated to impart knowledge of hia identity. 
Wtgginton vs. Pachecoj 4^th Cong I EUls., 15, 40 

Marks on back, by inadvertenoe, not material. 

Where, under the Ohio statute against distinguishing marks, the judges of election 
had rejected a ballot containing a name and two rows of figures on the back, but 
the evidence showed that it was voted in this condition by inadvertence, the com- 
mittee said, **wedo not think that it is within the miscnief intended to be pre- 
vented by the statute," and counted the ballot. The minority held that it was 
properly rejected. 

Wallace vs. McKinley, 4Sili Cong Mobley, 187, 209 

Pencil marks made by voters on face of ballots not distingnishing marks. 

Under the Ohio statute requiring the ballots to be "without any mark or device by 
which one ticket may be distinguished from another, except tne words at the head 
of each," three ballots having pencil marks on the face, niade by the voters, were 
rejected b^ the judges of election. Heldy that *'the object of this statute was to 
guard against frauds upon the voter, and these cases do not fall within the spirit 
or letter of the statute.'* The committee counted the ballots. The minority held 
that it being proved that the ballots in this case were marked for the express pur- 
pose of identincation by persons who were suspected of a design to vote against their 
party ticket, and who adopted this plan to show the party managers how they 
voted, the ballots were properly rejected. 

Campbell vs. Moreyy 4Sth Cony Mobley, 217, 235 

The caption "Cbronicle Selected Ticket'* not misleading. 

Ballots having the caption "Chronicle Selected Ticket*' were not obnoxious to the 
law of Missouri, which provides that the caption shall not be calculated to mislearl 
the voter, and should have been counted. 
Sesslnghaua vs. Frosty 47th Cony 2 Ells., 392 

The words ''Bepnblican ticket" a ''device.*' 

The law of North Carolina provided that ** the ballots shall be on white paper and may 
be printed or written, or partly written and partly printed, and shall be uithmt 
deiice.^^ The committee held that under this statute ballots having printed at the 
head the words "Republican Ticket'* were properly rejected by the election officers 
as having a device, but stated that they had **come to this conclusion with much 
reluctance." 

The minority called attention to the fact that these tickets were printed in a D«no- 
cratic printing office by the procurement of a prominent Democrat, and left to the 
House the quention whether they should be counted or not. On the whole case 
the House sustained the rejiort of the majority. 

Yeates vs. Marttn, 40ih Cony 1 Ells,, 388, 412 

Names of candidates for President and Vice-President a distingnishing mark. 

Under a statute forbidding the printing of **any picture, sign, color, mark, index, or 
insi^ia" on the ballot^', the comnrittee rejected ballots containing the words "For 
President, Benjamin Harrison; for Vice-President, Whitelaw ^id'* at the top. 
The minority counte<l these ballots. 

Thrasher vs. Enloe, oSd Cony Report 842, pp. 3, 10 
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The words '*l8t distriet," '*2nd diitriet,'* etc., not obnoxious to the law agfainst 
"figures." 

Where the ballot is required to be "a plain piece of white pt^per, without anyfigurei^t 

marks, rulinjw, or embellishments thereon,*' held that the numerals Ist, 2nd, 3rd, 

etc., designating the electorial districts of the State, do not come within the letter 

or the spirit of the law. 

Lam vs. }Vheeler, 47th ('(my 2 Ells., 64 

Where the statute prohibited printing or writing on the ballot anything but the names 
of the candidates and the offices to which they were to be chosen, Mr. Ranney 
held that "it is sufficient that the words and figures were designed only to 
describe the candidates and to designate the offices, so as to express the intention 
of the voter. * * * The statute allows of all that may properly be used to 
express the intention of the voter as to candidates and the offices." The words 
**lst district," *'2nd district," etc., before the names of the candidates for presi- 
dential electors, were therefore not obnoxious to the law. (On this point Mr. 
Ranney's report evidently expresses the views of the majority of the committee. ) 
Lotve vs. Wheehr ( J/r. Ranney) , 47th (Jkmg 2 Ells. , 82 

Use of too heavy type a "mark." 

When the ballot is reouired to be ** without any figures, marks, rulings, characters, 

or embellishments thereon" the minority held that a ballot on which one of the 

names was printed in such heav}^ type as to be noticeable on the back of the ticket 

was "marked" within the meaning of the law and must be rejected. 

Lowe vs. Wheuhr (minority report)^ 47th Cong 2 Ells. , 1 16 

The use of extra heavy type invalidates the ballot 

Under the South Carolina law requiring the ballot to be ** without ornament, desig- 
nation, mutilation, symbol, or mark of any kind whatsoever" * * * **and 
such ballot shall be so folded as to conceal the name or names thereon," the com- 
mittee threw out all the ballots cast for contestant on the- ground that his name 
was printed in heavy type, which, when the ballots were folded in a certain way, 
could be distinguished by the impression on the back. 
MUlerxQ, Elliotl, 52d Cong Stofer, 170 

The minority denied that the type and folding in this case in fact made the ballots 
distinguishable, and condemned their rejection. 
Miller vs. Elliott (minority report), 5M Cong Stofer, 188 

Printers' dashes not distinguishing niarks. 

Where ballots were required to be ** without any deviceor markvby which one ticket 
may be known or distinguished from another, except the words at the head of the 
ticket, ♦ * * and a ticket different from that herein prescribed shall not Ixi 
received or coimted," the committee held that printers' dashes, such as are used in 
the ordinary course of printing and regarded by printers as marks of punctuation, 
did not constitute such '* device or mark," especially where it was shown that they 
were printed on the tickets without any intention to violate or evade the law, and 
that tney were not intended or used to distinguish the ballots. This decision was 
made in spite of a contrary decision by the supreme court of the state from w^hich 
the case came. 

Lynch vs. Chalmers, 47th Com; 2 Ells., 340-353 

Ordinary appliances of printing must be shown to have been used for illegal pur- 
poses to constitute them distinguishing marks. 

Under a strict statute against distinguishing marks it may be that printers' dashes or 
othpr punctuation marks, or even the type in the body of the ticket or the arrange- 
ment of the words at the head, can be used as **marks'or devices," but the extreme 
limit to which the law could be applied in such cases would he to inquire, '* first, 
in the use of these appliances, which are ordinarily used in printing, were they 
so arranged as that they become * marks and devices,' and were they so used and 
arranged for that purpose: and, secondly, was the unusual manner of their being 
used such as might or ought to put a reasonably prudent man on his guard?" No 
case had been called to the attention of the committee which went even so far as thiH. 
Lynch vs. Chalmers, 47th Cong 2 Ells., 351 
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The flotitioiLi namet '*A. Boyle/' *'B. Boyle/' ''C. Beyle," etc 

Where, under the Australian ballot system, in New York, certain ballots had a name 
"scratched'' and the fictitious names *'A. Doyle," **B. Doyle," **C. Doyle," etc., 
in series, for sixteen names, substituted, the minority, whose conclusions were sus- 
tained by 'the House, rejecteil these ballots, among other reasons for these distin- 
guishing marks. The committee refused to reject them. 

Noyes vs. Rocku^U, 5M Cong Stof er, 31-35; 43 

The preposition **for." 

Where the ballots of contestant had been thrown out by county canvassing boards 
on the ground, among others, that the preposition "for" in the phrase "lor Con- 
gress" was in contravention of the law requiring the ballots to contain nothing 
"except the name or names of the person or persons voted for and the office to 
which such person or jjersons are intended to be chosen," the minority held that 
the ballots were improperly rejected. (The majority rejecte<l them on other 
grounds.) 

Miller \^. MUoU ( m'mordy rejmrl), oM Comj Stofer, 183 

Use of unaiually thick paper a distingaif hi&g mark. 

Where ballots were required to h% written or printed on "plain white paper" of a 
certain size and " witnout any distinguishing marks or embellishments thereon," 
ticket*! printed on white paper so much thicker than ordinary paper as to be easily 
distinguished were in violation of the law, and also of the State c-onstitution, whict 
provided that "all elections shall l)e by IwiUot." 

English vs. Peelle, 4Sth Cong Mobley, 168 

XTte of thicker paper not a distinguishing mark. 

Where the tickets of one party were printed on "No. 2 book paper" and those of 
the other party on "No. 3 l)ook paper," those printed on the thicker i>aper can 
not be thrown out as having a "distinguishing mark or embellishment.*' 

English vs. Pedle ( minority report)^ 4Sth Cong Mobley, 1 78 

Not on *' plain white paper/* 

Under the mandatory statute of South Carolina requiring that the " ballot shall be 
of plain white paper," the committee rejected all the iSillots cast for contestant on 
the ground that the paper on which they were printed ("40-pound white book 
{japer," described by some witnesses as of a "dirty white" or "dark white" 
color) was not "plain white paper." 

MUUr vs. Elliott, 52d Cong Stofer, 167-1 73 

The minority asserted that the paper was in fact "plain white paper." 

Miller vs. EUiott (minority report), o2d Cong Stofer, 186 

Type wrong siie; ballots counted. 

Under a statute, expressly mandatory in this clause, requiring the letters at the head 
of the columns to be one-fourth of an inch high, the letters in the word "Inde- 
l>endent," at the head of an independent Republican column on the l)allot, were 
only one-eighth inch high in two counties; but the committee counted them, con- 
cluding that from the general trend of its decisions on similar questions the sunreme 
court of Illinois would in .«uch a case inquire whether any fraud was intenaed or 
any harm done. 

Riaaker vs. Down ing, o4ih Cong Report 1400, p. 30 

Exact size immaterial. 

Under the Ohio statute refjuiring the ballot to l>e "not more than 2\ nor less than 
23 inches wide," a written ballot 2^ inches wide was voted. The committee held 
tiie exact size to be immaterial and that the ballot was properly counted, under 
the principle that "as to those things over which the voter has control the law is 
mandatory, and that as to sucli things as are not imder his control it should be 
held to be directory only." 

Campbell vs. Morey, 4Stli Cong Mobley, 218 
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Leu than one-flfth of an inch below laat name immaterial. 

Under the Ohio statute requiring a space of at least one-fifth of an inch between each 
name on the ballots, certain ballots were attacked on the ground that there was 
less than a fifth of an inch left below the last name on the ticket. The committee 
held that they were at least not vitiated ai? to the other names. 

Campbell vs. Mnren, 4^lli Cong ^Mobley, 218 

Too short; rejected. 

Under the statute of South Carolina requiring ballots to l)e "5 inches long," the 
committee rejected all the ballots cast for contestant, on the ground, among others, 
that they were one-sixteenth of an inch too short. 

Miller vs. FJHoU, 52d Cong Stofer, 170 

The minority disagreed, on the ground that the slight error was not a distinguishing 
mark and'*'de minimis non curat lex." 

Miller vs. Elliott (minority report)^ 52d Cong Stofer, 182 

Hot of exact dimensionf prescribed; rejected. 

Under a mandatory statute prescribing the dimensions of ballots, ballots differing 
from these dimensions by one-sixteenth to one-eighth of an inch were thrown out 
by the election officers. The committee sustained the rejection. The minority 
ct)unted the votes on the ground that the variation in size was not sufficient to be 
substantial. 

Thrasher vs. Eulor, 5Sd Chug Report 842, pp. 2, 10 

Hot fatal where envelopes used for ballots. 

The use of tinted paper for tickets, where not forbidden by the statute, will not void 
the election if the statute, bv the use of envelopes, preserves the secrecv of the 
ballot. 

Page vs. IHrre^ 49th Cong Mobley , 504 

Sraanre in red pencil a distinguishing mark. 

Under a mandatory statute against distinguishing marks, ballots having? the words 
" For Amendment I" erase<l with a, red pencil, so that they might be distinguished 
from others, should be rejected. 
SuUivaji vs. Feltmiy 50th Cong Mobley, 762 

Li California, name erased in red pencil, printed name counted. 

A statute providing that if names are erased or substituted *' in any other manner 

than by the use of a lead pencil or common writing ink" the written name shall 

be rejected and the printed name counted should be construed to apply to erasures 

made with red or blue pencil or ink. 

SulliiKin vs. FelioUj 50th Cong, {minority report) Mobley, 781 

Yarions slight marks held to be immaterial. 

Under a statute providing that ** the voting shall be by ballot, which ballot shall be 
plain white paper, clear and even cut, without ornaments, designation, mutilation, 
symbol, or mark of any kind whatever, except the name or names of the person 
or persons voted for and the office to which such person or persons are intended 
to be chosen, which name or names and office or offices shall be written or printed, 
or partly written and partly printed, thereon in black ink or with black pencil, 
ancf such ballot shall be so folded as to conceal the name or names thereon, and so 
folded shall be deposited in a box to be constructed, kept, and disposed of as here- 
inafter provided, and no ballot of any other description found in any election box 
shall be counted," ballots were counted by the committee which had been rejected 
by the election officers on the folio wing grounds: An extremely small asterisk, 
printed in the lower corner of the ticket; names **scratched" in red or purple ink; 
slight specks on the paper; a printer's dash in a place where no person was named 
for an office; printer's dashes separating the names on the ticket; the name of a 
candidate for justice of the peace written in with red pencil, and pencil marks on 
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the ticketa made by the judges in pushing theni into the box with a penciL The 
minority agreed in counting all these votes except those on which red mk or pencil 
had been used, contrary to the terms of the statute. The committee counted thoee 
where red ink had been used, in spite of the statute, on the ground that this 
being the only ink to be had in the only store in the place its use was in a manner 
compulsory. 

Goodrich vs. Bullock, old Cong Rowell, 581-4529 

Double. 

Counted by oommittee on proof that they were wrongly rejected. 

Under a statute providing for the rejection and destruction of ballots appearing to be 
"deceitfully folded together,*^ the judges had rejected two tickets on the ground 
that they were so folded. There appeared to he two names more on the poll list 
than votes counted, and testimony was admitted to show that the rejection of the 
votes was an error in fact. The committee counted the votes. 
Reed vs. OwdeiJ, 17th Cong C. A H., 356 

Their rejection by election oiBeers lustained. 

Where the inspectors of election in two towns had rejected 6 votes as being folded 
together contrary to law, the committee, considering them the best judges of the 
facts, declined to interfere with their decision. 

Adanis vs. Wilson^ 18th Cong C. <fe H., ."575 

Bedncted from votes. 
Double ballots, cast and counted for contestee, were deducted from his column. 

(rreet^y vh. Scull, />M ( hug Stofer, 1 62 

Under certain circamttances ihonld be counted. 

Where a voter openly voted a ballot containing the State and Congressional ticket 
and another containing the township ticket, and the judges received the same and 
folding the two together deposited them in the lx)x, they had no right afterwards 
to throw them out as a double ballot. 

Frederick vh. IVihon, 4<'^th Cong Mobley, 404 

Dkkkiency ok. 

Deficiency of four ballots not fatal. 
Where the ballots in a box were 4 less than the names on the poll book, and the 
judges of election in making up their return added 2 to the vote for each candi- 
date: Held, that it was an error on the part of the judges, but not such an error as 
to vitiate the return. 

Hurd VH. Romeia, 49th Cong Mobley, 424 

KXCRSS OK. 

Small excess immaterial. 

Where there were two more ballots in the box than names on the poll list, but it ilid 
not apjHiar who got the benefit of the excess, the committee reiused to reject the 
jx>ll or to deduct votes from either candidate. > , 

Wigglnton vh. Pacheco, .^th Cong I Elle., 14 

Where excess unfairly drawn out, returns corrected. 

There was a large exce.^s of ballots in many of the boxes in a countv, the tickets were 
such as to be readily distinguishable bv the touch, and in drawing out the exceas 
tmlv ballots for contestant were witlulrawn. The contestant was prevented by 
witfespread violence and disonler from taking testimony to establish the votes 
aliunde: Held, that the vote might In? corrected on the basis of the returns and the 
excess drawn out. 

Bisbee vs. Finlegy 47th Cong 2 Ells., 183 
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If drawn oat aeoording to law, return ihonld stand. 

^VheIv an excess of ballots in the box is drawn out as provided by law, and the elec- 
tion is honestly conducted, the poll should not be rejected. 

JiislHr vs. Finkfj (minority report)^ 47th Cong 2 Ells., 223 

Where not purged by inspeetort, ezoess deducted pro rata. 

Where there was an excess of 11 in the number of ballots over the number of names 
on the poll list, and the statute of Florida requiring the box to be purged by draw- 
ing out the excess of ballots at random had not been complied with, the commit- 
tee held that the statute of Florida provided a principle on which the box might 
be purged, and deducted the 11 votes from the candidates jn proportion to the 
number of votes each had received. But some of those signing the majority report 
favored throwing out the whole vote of the precinct. 

Hnleyvs. Walls, 44th Cong ..Smith, 389,391 

Dedneted pro rata. 

Ballots in excess of the names on the poll list should (in Ohio) l)e deducted pro rata 
from the vote cast for each candidate. 

Campbell vs. Morey, 4Sth Cong Mobley, 216 

The last ones found in the l)ox should he rejectetl. 

CampMl vs. Moreg (minority report), 4^h Cong Mobley, 235 

Where ezcesi large and ft>andnlent and unfairly drawn out, whole poll rejected. 

Where the excess of ballots found in the lx)x (in South Carolina) was drawn out 
unfairly, the officer purposely drawing out nearly all Republican ballots, which 
could l>e distinguished by the touch, the proceeding was condemned as illegal; and 
in a precinct where there were 817 ballots in the box, an excess of 229 over the 
number of names on the poll list, and 160 Republican and 69 Democratic tickets 
were drawn out, leaving the ballots to l)e counted 459 Demot^ratic and 129 Repub- 
lican, the committee held that '* there is no means of ascertaining the true vote at 
this poll. It is certain that the ofl5cial return is utterly unreliable, and * * * 
your committee are clearly of the opinion that the poll should be excluded.'* 
Sjnallgxi^. Tillman, 47th Cong 2 Ells., 458,471 

Where there is a large excess of votes in the box, due to fraud, the return should l)e 
rejected even if the excess has l)een drawn out under the South Carolina law. 
Smalh vs. Elliott ( minority report), 50th Cong Mobley, 729 

Where nnezplained and legally drawn out, returns should stand. 

Where the provisions of the law of South Carolina wefe adhered to in the drawing 
out of the excess of ballots, and there was no proof as to how the excess of ballots 
came to be in the box, the return should stand. 

Smalh vs. Tillman ( minority rq)ori ) , 47th Cong 2 El Is. , 486 

Where the excess of ballots found in the box was drawn out in accordance with the 
law of South Carolina the proceetling was legal, and the polls can not therefore be 
rejected. 

Smalhys. Elliott, 50th Cmig Mobley, (564 

A small excess of ballots not evidence of firaud. 

Where there was an excess of 9 ballots over the number of names on the poll list, 
but it was shown that this was owing to the crowding at the polls at certain hours, 
rendering it impossible for the clerks to take down the names as fast as the votes 
were cast, the excess was not considered an indication of fraud. 

EggleMon vs. Strader, 41st Cong 2 Bart, 903 

Where due to ft>aud of partisans of contestee, entire excess deducted from his vote. 

Where there was a large excess of ballots over the number of namee on the poll list 
in a large number of precincts, and from the fact that all the officers of election were 
Democrats, that Democratic ** tissue ballots'* were found in many of the boxes, and 
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other circumstances, it was evident that the ballot-box stuffing was a Democratic 
fraud, but in drawing out the excess under the South Carolina law nearly all the 
ballots drawn out were Republican (it being possible to distinguish the ballots by 
the touch) , the minority (on this point apparently sustained by a majority of the 
committee) restored to the vote of contestant all the Kepublican ballots which had 
been drawn out and deducted the entire excess from contestee. 
Lee vs. Hichardmn ( minority report) ^ 47th Coi\g 2 Ells. , 521^561 

Where there was a very large excess of ballots (averaging 139 and in one case amount- 
ing to 1,071) in two-thirds of the precincts of a district, and from the fact that all 
the officerH of election were Democrats, that Democratic *' tissue bwillots" were 
found in the l)oxes, that Republican voters generally folded their tickets in the 
presence of the judges to show that they onlv voted one ballot, that in some pre- 
cincts there were more Democratic tickets in the box than there were voters of 
both parties, and from other circumstances, it was e\'ident that the stuffing of the 
ballot boxes was a Democratic fraud, but in drawing out the excess under the 
South Carolina law nearly all the tickets drawn out were Republican (it being 
possible to distinguish the tickets by the touch J, the committee reetorea to con- 
testant all the Republican ballots drawn out and' deducted the entire excess from 
contestee. • 

Mackey vs. O'Connor, 47th Cony 2 EIR, 572-578 

Com iderable excels and other smpicioas ciroiimstanoes, retnm rejected. 

Where there was an excess of 26 ballots in a vote of about 200, and the count wa** 
(conducted without witnesses and under suspicious circumstances, the committee 
held that this was sufficient to reject the return. 

iMngston vs. VenablCy Slst Cong Rowell, -M 1 

Not of itself fatal. 

The mere fact that the number of votes returned exceeds the number of names 
checked on the voting list does not, in the absence of fraud or of a change in the 
result, affect the validity of the election. (Paine, §599. ) And where there were 
other suspicious circumstances claimed, but they were satisfactorily explaineil by 
one of the judges of election, who also testified to the honesty of the election, 
the minority held that the returns should l)e allowed to stand. 

Ixingston vs. Venahh ( minority rejyort), 5Ut Cong Kowell, 501 

Imperfect. 

Officers of election best judges of voter* s intention. 

Where the inspectors of election had counted as a blank a ballot containing the 
printed name of the sitting meml)er struck throuj?h with a single stroke of the pen, 
but still legible, the committee, considering the inspectors the best judges of the 
fact**, refuseil to alter their decision. 

Adanu vs. Wilmn, 18th Cong (\ and IL, 375 

To be counted according to the intention of the voter. 

**The committee think it clear, although canvassing officers charged with purely 
ministerial duties may not go outside of the Imllot, whatever may be the deifect in 
the same, but must make their return upon the ballots as they appear on their 
face, that the House, as the final judge of the elections, returns, and qualifications 
of \\s meml)ers, has not only the right but the duty, when a ballot is ambiguous or 
of doubtful imixjrt, t(^ U)ok'at the circumstances surrounding the election explain- 
ing the Imllot, and to get at the intent and real act of the voter. This will not 
give the right to contradict the ballot itself, but simply to explain what is uncer- 
tain and ambiguous in reference to it.*' 

Lee vs. Rainey, 44th Cony Smith, 590 

The conmiittee reported that votes returned for John Bowers and John M. Bowey 
were ^)robably intended for John M. Bowers, but seemed to hesitate to so count 
them m the absence of proof that they were actually so intended. 

Waiiams vs. Bowers^ 13th Cong C and li. , 2t>4 
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VoU»s returned as having been cai^t for "Judge Ferguson" instead of **Fenner Fer- 
guson," and ballots reading ** Bini B. Chapman for Congress" instead of ** For Con- 
gress, Binl B. Chapman," were unanimously counted by the committee according 
t(» the evident intention of the voters. 

Chapman vs. Ferguson, 35th Cowj I Bart., 268 

Where ballots read **For Congjess, Francis P. Blair," but on the same ballots, over 
the names of thirteen candidates for the State legislature, were the words *'For 
Representatives in Congress," the coimnittee held that the evident intention of the 
voters was to vote for Mr. Blair for Representative in Congress, and counted the 
votes for him. 

Blair vs. Barrett, S6th Coikj I Bart., 318 

Votes (»st for E. M. Braxton and Elliott Braxton were comited by the committee 
for Elliott M. Braxton, the intention of the voters being clearly proved. The case 
of votes cast for C. M. Braxton and Braxton was not decided, not being material 
to the case. 

McKenzle vs. Braxion, 4-^(1 Cotuj ..Smith, 21 

Votes returne^l for Guntee, T. M. (Hmtee, Thomas M. Guntt^, and T. Ros Gunter, 
but prov^ to have been cast for Thomas M. (Tunter, were counte<l for him, but 
those returned for S. M. Guntee and Thomas M. Crenter, in reganl to which no 
evidence was offered, were not so counted. 

Gunter vs. WiUhire, 4Sd Cong Smith, 239 

Where a large number of ballots containing the name Jas. H. Rainey were counted 
for Joseph II. Rainey, and it was proved that they were st) printed by mistake; that 
the voters were informed that they were for Joseph II. Ramey, and that there was 
no other person of similar name a candidate for Congress, the committee refused 
to reject the votes. 

J^ee vs. Raineijj 44ih ( bug Smith, 589 

Ballots for Ilosea Roi'kwell, H. H. Rockwell, Hosey Rockwell, and II. Rockwell 
were counterl for Hosea II. Rockwell, and l)allots for H. Noyes, Henry T. Nois, 
and Henry Xoyes were counte<l for Henry T. Noyes. 

Xoyes vs. BorkweUj oJd Cong 1 .Stofer, 36 

Votes cast for Judge Abbott, Josiah (J. Abbott, Jc^iah G. Abbott, of Chelsea, Abl)ott, 
of Chelsea, P. G. Abbott, J. (j. Abbott, Abbott, and J. G. Abbott, of Chelsea, were 
unanimously counted for Josiah G. Abbott, of Boston, and votes for Benjamin 
Frost, of Chelsea, Rufus S. Frost, Frost, of Chelsea, Rufus S. Frost, of Boston, and 
R. S. Frost, of Chelsea, were unanimously counted for Rufus S. Frost, of Chelsea. 
Abbott vs. Frost, 44th Cong Smith, 614, 617 

Ballots for Mudd, S. E. Mudd, and S. N. Mudd were mianimously counted by the 
committee for Sydney E. Mudd, and a ballot for Compton for Barnes Compton. A 
ballot on which'the name '*S^Hlney E. Mudd" appeared twice was counted by the 
majority as one vote. The mmority di<l not count it, on the j?round that the *' pas- 
ter" was so place<l as to conceal the wonis "For Representative in (^ongress." 
Mudd vs. Compton, olst ( 'ong Rowell, 152 

James E. Campbell was a candidate for Congress and William McLain a candidate for 
sheriff. Where a voter ha<l written the word " W. W. McCane" under the words 
"For Congress" and the word "camel" under the words "For sheriff," the com- 
mittee held that the ballot ought to be counted for James E. Campl)ell for Congress, 
under the principle that "the intention of the voter ou|jht to prevail whenever it 
can \ye ascertained by an inspection of the ballot, and, if the ballot is ambiguous, 
the intention of the voter may be shown." 

Campbell vs. }forPif, 4^h Cong Mobley, 217 

Ballots containing the names "Wallace," "J. II. Wallace," "John II. Wallace," 

"W. W. Wallace," "Maj. Wallace," "Ma. WUac," '*Mag. Wolac," "Wolw," 

"J. Wales," "Jonathan H. Wallage," etc., were counttMl bv the committee for 

> contestant, Jonathan H. Wallace. The minority only counteti those (like the first 

five above) closely approximating the true name. 

Wallacex^, AfcKinley, 4SthCong Mobley, 186, 187 
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Where, by a mistake of the printer, contestee's name was spelled Hehert instead of 

Herbert on a number of ballots, but there was no other person of similar name a 

candidate, and the intention of the voters was plain, the committee refused to 

reject the votes. 

Strobachvs. Herbert, 47th Cong 2 Ells., 6 

Ballots reading "For Representative, Sixth district," were counted for Representa- 
tive in Congress, Sixth Congressional district, where the circutostancea were such 
that they could not reasonably hav% any other meaning. 
Boynton vs. Loringy 46th Cong I Ells., 351 

Where ballots were cast in the Third district of Massachusetts by voters in that dis- 
trict bearing the woixis **For Representative to Congress, Fourth district-, Wal- 
bridge A. Field, of Boston," Mr. Field being a candidate in the Third district, the 
committee unanimously held that the words "Fourth district" did not constitute 
a part of the legal designation of the office, and the intention of the voters being 
plain, the votes should be counted for contestee. 
/>an vs. Field, 4Sth Cong .' 1 Ells., 193, 217 

The tickets voted for contestee were printed thus: ** Representative in Congress, 3rd 
district, A. C. Latimer," and contestant claimed that they should not have been 
counted for him because they did not state that they were voted for a candidate 
for the Third district of the State of South Carolina nor for a Representative to 
the Fifty -fourth Congress. The committee (citing Blair vs. Barrett, 1 Bart., 308) 
held that "the ballots complained of were clearly sufficient" 

Moorman vs. Ixitinier, 54th Cong Report 626 

The word ''jnaior," omisiion not fatal. 
The omission of the word "junior" on ballots evidently intended for a candidate 
known by that addition will not deprive him of the benefit of the votes if such 
intention can be clearly shown. 

Turner vs. Baylies, 11th Cong C. and H., 235 

Where votes were returned for Isaac Williams, junior, and Isaac Williams, and it 
api)eared that there were three persons in the district by the name of Isaac Wil- 
liams, but only the one known oy the addition of "junior" was a candidate for 
Congress, the committee reported that the votes were probably cast for the same 
person, but seemed to hesitate to give him the seat until subsequent proof showed 
that many of the votes returned without the addition of "junior" were actually 
cast for Isaac Williams, jr., and wrongly returned by the mistake of the returning: 
officers. 

Williams \s. Bowers, ISth Cong C. and H., 264 

Votes were returned for Westel Willoughby, but the evidence showed that they were 
cast for Westel Willoughby, jr., but the "jimior" was omitted by the returning 
officers. The votes were counted by the committee for Westel Willoughby, jr. 
Willoughby vs. Smith, 14th Cong C. and H., 265 

Omission of initial of middle name. 
Where votes were rejected by the county canvassers on account of the omission of 
the initial of the middle name of the candidate voted for, the committee unani- 
mously counted the votes. 

Millo' vs. Thompson, 31st Cong I Bart, 119 

Name written twice, counted once. # 

A ballot rejected ])y the election officers because the sitting member's name was twice 
written on it was counted by the committee. 

Vallandigham vs. Campbell, 35th Cong I Bart,, 231 

Too many names; not counted by committee. 
Where the district was entitled to elect one Representative and the petitioner had 
been credited with one vote on a ballot containing his name and four others, with 
no other designation than **for Congress," the committee rejected the vote. 

Reed vs. C<>i<dni, 17th Cong C. and H., 357,358 
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OmiMion of Christian name immaterial. 

Ballots not containing the Christian name of a candidate should nevertheless be 
counted for him where the intention of the vot^r is plain. 
Sminghaus vs. Front, 47th Cong 2 Ells., 393 

The law knows but one Christian name, and the omission of tlie middle name or its 
initial on a ballot is not material or fatal. 
McKenzk vs. Braxton, 4^d Cong Smith, 23 

Omiuion of Christian name fatal. 

Where two ballots having on them merely the name "Wilson" were counted by the 
election officers for Jeremiah M. Wilson, imder the Indiana statute providing that 
votes should not be lost for defect of form if the election officers could satisfy 
themselves with reasonable certainty for whom they were cast, the minority of 
the committee held: **0n their face the ballots were ambiguous and unintelligible. 
The defect was curable by extrinsic evidence to explain and apply them; it has not 
been offered, and they are deducted from contestee's vote on this account." 

Gooding ys, Wilson {minority report), 4^d Cong Smith, 87 

Can not be counted so as to contradict the ballot 

Where a voter wrote the name of contestee-on his ballot after the words " For Presi- 
deptial electors," but testified that he intended to vote for him for Representative 
in Congress, the committee held that the vote could only be counted for Presiden- 
dential elector, "When a ballot clearly designates the office to be filled and the 
name of the person voted for, no court has ever permitted the voter to contradict 
his ballot by evidence that he intended to vote for a different person, or for the 
same person for a different office. Your committee do not feel at liberty to depart 
from the unbroken line of precedents in cases of this kind, although it is conceded 
in this case that the rule works a hardship on the voter. It is sometimes neces- 
sary to sacrifice the merits of a case in order to maintain an inflexible legal rule." 
WigginUm vs. Facheco, 4Sth Cong I Ells., 18 

It is the duty of an elector to clearly indicate for whom he intends to vote, at least 
to the extent that surrounding circumstances free his ballot from ambiguity with- 
out contradicting it. A ballot containing a name slightly resembling the name of 
one of the candidates can not be counted for him when th6 difference is so great 
that to count it would be to contradict the ballot. 

Wallace vs. McKinley (minorUy report), 4Sth Cong Mobley, 212 

A meaningless ballot not to be explained by extrinsic evidence. 

** We do not think the law of Massachusetts changes the general rule with reference 
to the designation which must appear upon all ballots in order to make them effec- 
tual. The words * No vote shall be counted which does not clearly indicate,' etc., 
adds nothing to the general rule of law which requires the election officers to reject 
anjr vote when either the name of the person intended to be voted for or the office 
which the voter intended the person voted for to fill does not appear from the bal- 
lot itself; that is to say, where there is such ambiguity in the writing or printing 
of the name of the person voted for or of the office S>r which he is a candidate that 
it is impossible to tell from the ballot itself what the name of the person intended 
to be voted for is or the office which the voter intended him to fill, the ballot 
must be rejected, and no extrinsic evidence can be heard to supply the defect." 
Boynton vs. Loring, 46th Cong I Ells., 361 

Ballot not to be contradicted, bat a donbtfnl one may be explained. 

"Evidence may not be received to contradict the ballot nor to give it a meaning when 
it expresses no meaning of itself; but if it be of doubtful import, the circumstances 
surrounding the election may be given in evidence to explain it and get at the 
intent of the voter." 

Dean vs. Field {minority report), 45th Cong I Ells., 217 

Imperfect or ambiguous ballots may be explained in the light of surroundings, pro- 
vided that proof aliunde shaW not be permitted to contradict the ballot or to remove 
any imperfections which could not be similarly removed in the most solemn written 
agreements. 

McKenzie vs. Bntxton, 4-^d Cong Smith, 23 
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In Illinoii, where name written, but printed name not eraaed, neither name eonntad. 

The statute of Illinois providing that when a ballot designates more persons for an 

office than there are candidates >o be elected, it shall be counted for neither of the 

persons designated is mandatory, and under it ballots containing the name of eon- . 

testant written under the unerased name of contestee should be counted for neither. 

Worthington vs. Post^ 50th Cong Mobley, 647 

'* Patter" oonnted rather than original name. 

Where a ** paster" is so put on a ballot as not to cover the name of the opposing can- 
didate, the "paster'* should be regarded as the last act of the yoter and counted. 
The same rule should apply as when the name of one candidate is written and the 
printed name of the other not erased. 
Frederick vs. misouy 4SUi Cong Mobley, 404 

*' Sticker " not oovering original name. 

Where a ticket had on it a "paster " bearing the name of the contestant, but leaving 
the name of the contestee exposed, the committee held that the placing of the 
sticker on the ballot indicated the intention of the voter and counted the vote for 
contestant. (The election officers had counted it for contestee. ) 

Greevy vs. Sctdly 5M Cong Stofer, 161 

Written and printed name ; writing should prevail. 

Where the name of contestant was written on a ]ttill«>t under the printe<l name of 
contestee, it should l^e counted for contestant. 

WfiUace vs. McKinley^ 4Slh Cong Mobley, 187 

"The writing should prevail." 

Wallace vs. McKinieg (mhioritg report), 4^h dong Mobley, 194 

Congressional part a separate ticket. 

It would seem that the part of the ticket which relat<\s to the candidate for Congre!*^ 
may be regarded as a separate ticket. 

Love vs. Wheeler ( Mr. Ranney ) , 47th < hng 2 Ells. , 83 

Written ballots, where printed ones fetolen. 

In a precinct where all the printed tickets* for contestant had l)een stolen and written 
ballots were use<l, the committee unanimously counte<l the votes. 

Martin vs. J/x-khart^ o4th < hng "... Report 2002 

lKKE(;rLARLV Makked Under ArKFRAi.iAN System. 
Ballots marked by election officers without re<iuiring oath of disability. 
iSee 1i-LE(;ai. Votes, n'<jniretl jtroof of qualificationM not prwhiced atpoUs. 

Incorrectly marked for President, counted for Congress. 

Ballots correctly marked for Congress had l>een thrown out and bume<i by the judges 
because incorrectly marke<l for President. The law plainly required the judges (in 
Virginia) to count them for the offices correctly marked, ami the committee counted* 
them. 

Jironn vs. Sn'(inAuHy /ir5th ( \nig Re]K)rt 1070, p. Ji 

Where intention of voter clear, should be counted. 

Where the ballots were so marked as unmistakably to show the will of the voter, 
but were technically defective, tlie minority counted them. "No rule of law which 
would deprive a legal elector of his Imllot, where his right to vote is unquestioneii 
and his intention to vote for a })articular candidate is clearly made out, will be favored 
by any court or anv tribunal, and no mere technical construction of the law will be 
adopte*! or even tolerate<l which will produce such wrong and work such injustice.*' 
Yod vs. Tucker {minority report) , oUh Cong Report 1636, part 2 
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Presumed to have been correctly marked. 

Where witnesfies in excesH of the numl^er returned for contestant swore that they 
VQted for him, the committee held that it was to be presumed that the ballots were 
c*orrectly made out, especially as they were, in most cases, marke<l by the ele(!tion 
judj^es. The burden would be on the other side to show that the ballot was not 
correctly made out. 

Wheys. Youngs 55th Cong Report 772, p. 13 

Presumption that the voter will cast his ballot correctly. 

The presumption is that the voter will cast his ballot correctly. It will not do "to 
withhold from the voter an opportunity to cast his ballot, and in answer to his com- 
plaint say to him that he probably would have lost his vote in trying to cast it. Every 
i^^l voter is entitled to an opportunity, and if he fails to register his voice on account 
of incapacity or neglect the tault is his own." But not so when the fault is with the 
election officers, or even with administrative officers who made the polls too large. 
Brown vs. Swansorif 55th Ckmg Report 1070, p. 5 

Where wrongly marked by officers of election, oonnted. 

Where an officer of election testified that he had marked certain ballots for illiter- 
ates wrong, and these ballots were thrown out for irregularity, the committee counted 
them. ** It is well settled that an elector can not lose his right to vote by the mistake 
of one of the election officers. If the voter himself made the mistake, the ballot 
should not be counted, but where he depends upon an officer whose duty it is to 
assist him in the preparation of his ballot, and the officer, through ignorance or 
design, fails to mark tne ballot prc^)erly, it should be counted." 

Broum vs. Swanson^ 55th Cong Report 1070, p. 8 

Patal irregnlarlties in Michigan. 

Under the Michigan Australian ballot law and the decision of the supreme court of 
Michigan on it [Scott vs. Glaserr, 61 NW. Rep., 648] the committee threw out bal- 
lots marked as fellows: With a crogs in and other crosses on both sides of the party 
voting square; with two crosses at the head of the Republican ticket ana two 
crosses at the upper- left-hand comer on the face of the ballot; with a double cross 
at the head of the Republican ticket and the letter **H" over contestant's name; 
marked regularly for the Republican ticket; with two crosses at the right-hand 
upper comer of the ballot; with a cross on each side and one below the party vot- 
ing square; with the words "This I vote for" in the space containing the vignette 
on the Republican ticket; with a strip of three-fourths inch cut off one margin of 
the ballot; marked regularly for the Democratic ticket, but with a cross opposite 
the name of the Republican candidate for Congress, the name of the Democratic 
candidate not being erased, but having; a line drawn under it; with a name erased 
and the words **For Ben Harrison" written in; with a line drawn through the voting 
space on the Democratic ticket, and the words **No good;" with three crosses at 
the head of the Republican ticket; marked with a stamp after a few names with a 
stamp over one ana partly over and partly on another name, not having the initials 
of the inspector; with a circle on each side of the party voting square; with a cross 
after each name on the Democratic ticket but two, which names were erased and a 
mark placed after the names of the competing Republican candidates; with the 
words **A11 right" at the head of the Rei>ublican ticket; with a pencil mark 
mnning down through three party tickets; with a voting stamp in the Republican 
square and a pencil cross in the Democratic square; with an extra voting cross at 
the bottom of the ballot; a voting cross before one name and on another. 
Belknap vs. Richardson^ 53d Cong Report 1946, \\ 7-9 

Accidentally blotted, not invalidated. 

Ballots correctly marked^in ink, but folded before the ink was dry so as to make a 
blot or impression on the unscratched name on the ballot were counted by the com- 
mittee. **ThiB is purely accidental and not to be deem^ the marking or scratch- 
ing intended byj;he ^tute [of Virginia], >vhich is to be done by drawing a line 
*with a pen or pencil' through the names of the candidates for whom the voter 
does not wish to vote." 

Yo9t\&. Tucker, 54th Cong Report 1636 

H. Doc. 510 41 
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''Caption mmrked'* ballots (in Virginia) o«imted. 

The words "None other shall be a le^l ballot" in section 3 of the [Walton] eledioD 
law of Virginia refer to the Australian ballot provided for. at the public expense, 
and the words in section 11, **No ballot save an official Wlot, above provided for, 
shall be counted for any person," were, in the opinion of the committee, tntende^i 
only as a prohibition of the counting of any other than the ballot provided for hy 
the first section of the aet Where voters in erasing the names not voted for hail 
also erasetl the caption of the ticket, but there l)eing only one office to b<» filled, no 
ambiguity was possible. The committee held that these "caption-marked ballot*" 
did not lose their character as official ballots and should be counted. 

YoiU vs. Tucker^ 54th Cony Report l«vS6 

ITames (in Virginia) not accurately '* loratclMd;'* ballots rejected. 

Ballots "imperfet^tly marked" under the Virginia [''Walton"] ballot law, the line 
of erasure not actually touching three- fourths of the letters of some of the era«*»l 
names, or the names being erased by a series of vertical or obliqje dashe?*, were 
not counted by the committee. **It is not for the committee to decide whether 
the provision as to the marking of the ballot U a wise or reasonable one or not. 
The voter has failed to express his will by the so-called 'imperfectly marked* 
ballot according to the requirement of the statute, and, failing in that, the statute 
declares that the ballot is void." 

IW vs. Tuckei', 54th Cowj Report 1636, p. 4 

Fatal irregularities in Illinois. 

Under the Illinois Australian ballot law of 1891 the committee found it to be the law 
"that ballots on which the voter undertook to express his choice by marks 
other than the cross placed in the cin-le or square, as provided by the statute, are 
not legal and should not be counted; that ballots voted by electors who were 
assisted in marking their ballots without having first made the affidavit of disability, 
as provided by said statute, are not legal and should not be counted; that the 
initials of that one of the judges of elect iofJ who delivered the ballots to the votena 
area part of the 'official indorsement* required by the statute, and ballots mit 
bearing such initials are not legal and should not be counted." 
SteuHird vs. ChildSy 5Sd Cony Report 1741 , p. 3 

Liberal eonstmction in Illinois. 

"It is by express statutory provision and not by judicial construction that ballots 
having irregular or distinguishing marks are not counted." In the absence of any 
such express provision, and with the general trend of former decisions in the State 
(Illinois) favorable to a liberal construction, the committee adopted a liberal con- 
struction, even under the new Australian ballot law. 

Rinaker vs. Donminy^ 54th Cony Report 1400, p. 15-21 

Two column marks, not "double marking'* for offices not duplicated. 

Ballots marked (in Illinois) in the circle at the head of the Republican column, and 
also at the head of an "Independent Republican" column containing but one 
name, and that of a candidate for a local office, were counted for Congress, m accord- 
ance with a recent decision of the supreme court of Illinois that sucn marking was 
not "<louble marking" for the offices not duplicated. 

Rinaker vs. Downiny, 54th Cony Report 1400, p. 14 

Wron(» Emblem o.n* Party Ticket. 

Where the emblem at the head of a party column was firaudulently changed, whole 
vote of county thrown out. 

As the result of a fraudulent conspiracy to injure contestant, participated in by the 
county clerk and carried out by bribery, the regular Republican emblem of the 
"eagle" was placed over lK)gus "Independent Republican" ticket and a racixK>n 
substituted as the emblem over the regular Republican column. Seventy-nine votes 
were cast for the ticket under the eagle, and as these were under the circum- 
stances evidently intended for contestant, the cf>mmittee added them to his vote. 
They refused to throw out the vote of the county or to add or deduct other votes, 
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ae there was no evidence that the fraud had any effect on any except these 7J> votes. 
As these were not enough to overcome the returned majority, this decision would 
leave contestee in his seat. 

Two members of the committee recommended that the vote of the whole county be 
thrown out, on the ground that the effect of this sort of fraud can not l)e accurately 
measured, and on the further ground that some of the signatures to the "Inde- 
pendent Republican" petition were not in legal form and the remainder fell short 
of the 100 necest'ary to make a valid petition.- These two facts invalidated the 
whole l>all<it. 

The House agree<i with this minority and seated contestant on this issue. 

Uttpkiwt vs. Kendally oMh ( 'ong Report 2809 

Wrong Name in Party Column 

Where no deception, election valid. 

Contestant and contestee lx)th claimed to be the regular Republi(ran nominees. A 
decision before the eIe<!tion was favorable to contestee, his name was placet! in the 
party column on the ballots, and he received most of the votes. A subsequent 
decision, on appeal, after the election, was favorable to contestant, and he asked 
that the party votes be counted for him or that the election be declared void. 
There had been no deception of the voters, and the committee held that, the 
majority of them having actually voted for contestee, he was elected. 

Fairchild vs. Wardy 55th Cong Report 798 

Party vote should be traneferred to rightfiil candidate. 

One meml)er of the committee filed an elaborate dissenting report, holding that con- 
testant was entitled to the party vote and was elected. 

Fairchild vs. Ward (Mr. Oaines), 55th Cong Report 798 

Besnlt onaifected. 

Where contestant claimed that contestee's name was irregularly place<l in the regu- 
lar Republican column on the ballot, but had made no effort to have his own name 
j)laced there nor to prevent contestee* s name from being so place<l, and contestee 
received a large- majority of the votes as cast, the committee saw nothing in these 
facts to affect the validity of the result of the election. 

Whiie vs. Boreing, 56th Cong '. Report 876 

In Wrong Box. 
Whether oonnted 

Where separate ballot boxes were used for the general election and for the vote on 
constitutional amendments, and twelve votes against the amendments were found 
in the general-election box and twelve votes for contestant in the amendment 
box, the majority held that the votes for contestant should be counted, the minor- 
ity that they should not. 
PlaU vs. Goode, 44th Cong Smith, 652, 677 

Hot counted. 

Where, by mistake, a ballot containing the names of two candidates for the State 
st^nate was placed in the box provided for votes for Representative in (>>ngress 
the committee unanimously held that it could not afterwards be changed, and a 
majority held that it should be counted as one vote for member of Congress. The 
minority held that it should l)e excluded. 

Washburn vs. Ripley, nst Cong C. and H., 681 

**The committee are unanimously of the opinion that when the votes are taken by 
ballot and separate boxes used, after they are deposited in the box it is not com- 
petent or proper for the voter or selectmen to alter or change the ballot as delivered 
into the boxes; and that the intention of the voter is to be ascertained alone from 
the box in which his ticket is dejwsited; and that the selectmen conducting the 
elections at the places alxjve specified acted correctly in making out their return 
to the governor and council of all the ballots they found in the box which was 



Digitized by VjOOQIC 



644 DIGEST OF CONTESTED ELECTION CASES. 

used for the reception of tickete for a member of Congress and in refusing to i-oont 
the votes they found in other boxes with the name of Washburn on it and add- 
ing them to his list of votes given for him as a member of Congress. The adoption 
of any other rule would bi fraught with danger to the purity of the elective 
franchise." 

Washbumys. Ripley, nst Gang C. and H., 681 

Where a majority of all the votes "was required for election, the committee held tl^t 
votes placed in the Congressional box, probably by mistake, for persons who were 
candioates for other offices voted for at the the same election stiould be counted 
in reckoning up the whole number of votes cast for member of Congress, even 
though some oi the persons voted for would have been ineligible to Congress. 
Simibkrly a vote evidently intended for the candidate for Congress, but placed in 
the senatorial box, was properlv counted as a vote for him for State senator, and 
could not be added to his vote for Congress. 

Washburn vs. Ripley, Slst Cong C. and H-, B81 

Where a vote for contestee was found in the "State box *' and was counted for him, 
though thereby the number of votes for Congress was made one grater than the 
number of names on the poll list, the committee deducted it from his vote. 

CovodexE, Foster, 41st Cong 2 Bart., 611 

Beciiion of election officers in regard to them to be followed. 

Where ballots for a candidate for Congress had been put by the voters in the box for 
receiving ballots for the State legislature, and ballots for candidates for the le^sla- 
ture in tne Congressional box, and the judges, deeming it a mistake, ha<l trans- 
ferred the ballots to the right boxes and counted them, the committee said that the 
precedents were in such cases to abide by the decision of the jud^, whatever it 
was, and argued that this was the proper course, but left the question to the Houj^e 
to decide. The committee report was in favor of petitioner, and the House merely 
declared the seat vacant, but it does not appear wliat bearing this question had on 
the result. 
Newland vs. Graham, £4th Cong I Bart., 8 

Should be connted. 
Where ballots are deposited in the wrong box by mistake they should be counted. 
Campbell vs. Weaver, 49th Cong Mobley, 456 

Shifting of boxes condemned and ballots in wrong boxes connted. 

The shifting of ballot boxes for the purpose of deceiving voters and enforcing on them 
an educational test not permitted by the constitution of the State is an unlawful 
and fraudulent proceeding. *'An a<!t may not expressly be forbidden by law, but 
if it is done with an unlawful purpose, and succeeds in accomplishing that purpose, 
the act is thereby made unlawful.** Under such circumstances the votes found in 
the wrong boxes should he counted. '* It is no answer to say that the counting of 
such ballots is prohibited by statute (even admitting that the statute is a reasona- 
ble regulation, which, under the peculiar circumstances in South Carolina, we do 
not) when the mistaken deposit has resulted from the active deception of the 
managers. It is a crime at common law to enter into a conspiracy to commit an 
offense against the purity and fairness of a public election." (Paine on Elections, 
section 496, and authorities cited. ) 

Millerva, Elliotl, 6 1st Cong Rowell, 520 

Shifting of boxes justified and ballots in Wrong boxes not connted. 

The section of the election law of South Carolina which provides for a number of 
ballot boxes, plainly labeled, for the different offices, ana requires that the voter 
shall be separated from others and not 8ix)ken to by anyone except the judges 
while at the polling plaice depositing his vote, is welf calculated to carry out the 
provisions'of the constitution that the voter shall be protected from **an undue 
influence from power, bribery, tumult, or improper conduct," and to protect him 
in his right to a secret ballot. If the voters were found to l)e receiving information 
from outsiders w^hich they were required to receive from the judges, *'if the wise 
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provisions of this law were being interfered with and rendered nugatory by any 
outsider at any poll, or if it came under the observation of those selected to super- 
vise the execution of this law that its letter or intention or spirit was being violated, 
we submit it was the duty of the managers to shift the boxes or perform any other 
legal act to subserve its proper execution." 
Miller vs. Elliott (minority report), 5l8t Cong Rowell, 541 

Placed in wrong box by inspeetor, counted. 

A ballot accidentally placed in the wrong box by the inspector (in New York) was 
counted by the committee. 

Noyes vs. Rockwell, 52d Cong, Stofer, 35 

Should have been counted. 

Ballots for CJongress mistakenly deposited in the wrong box (in Georgia) should 
have been counted. 
Felton vs. Maddox, 54th Cong Report 1743, p. 5 

Counted on proof aliunde of content!. 

Where ballots which it was alleged should have been counte<l were destoyed, it is 
clearly the right of the party claiming them *'to prove by the testimony of the 
judges, or of any witness, the exact condition of the liallotij, and he is entitled to 
the benefit of any that he can show were cast for him." 

}>>«« vs. Tucker,54th Cong Report 1636 

Counted. 

Where there were six ballot boxes, and the various ballots were reouired to **be put 
in the proper box or boxes by said voter, or by the judges at the request of the 
voter,** ana the judges refused to deposit ballots, or were alleged to have deposited 
them wrong, and many ballots, all of the opposite party to the judges in charge of 
the contested boxes, were found in the wrong boxes, the committee counted the 
votes, where there was proof of them, or threw out the whole poll, where the 
fraud was such as to vitiate the returns and the true vote waa not otherwise 
ascertainable. 

Martinva. Lockharl, 54th Cong Report 2002 

Should not be counted. 

The minority held that the votes found in wronj^ boxes should not be counted, 

otherwise it would l)e possible for a voter to cast six votes for one candidate for one 

office by placing a l)allot for him in each box. They asserted that this was in fact 

done in one precinct in this case. 

MartinvB, Lockhart, 54th Cong Report 2002, part 2 

Sbcbbcv of (see also Election by Ballot). 

A leeret ballot lets important than true ascertainment of result 

"The committee are not prepared to admit that the policy which shields the vote of 
the citizen from being made known without his consent is of more importance than 
an inquiry into the purity and result of the election itself. If it is it can not pro- 
tect the illegal voter from disclosing how he voted." 

Cessna vs. Meyers, 42d Cong Smith, 67 

Important that it be preserved. 

**The object of the adoption of the ballot was to afford the voter the means of pre- 
serving the secrecy of his vote, and to enable him to vote independently and freely 
without being subject to be overawed, intimidated, or in any manner control le<l 
by others, or to any ill will or persecution on account of his vote. The secret Iml- 
lot is justly regarded as an important and valuable safeguard for the protection of 
the voter, and particularly the humble citizen, against the influence which wealth 
and station may be supposed to exercise." 

Pinleyya. Bisbee, 45th Cong I Ells., 102 
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CompuUory on f«ttr, imd«r Autralian tyitem. 

" Under the Australian ballot system, secrecy is not merely permitted, it is enforced; 
it is not solely for the benefit of the voter, but for the benefit of the piiblic as well. 
A compulsory secrecy, unknown to former systems of voting, is a fundamental and 
essential element of this ballot law.'' 

Rinaker vs. Downing {minority report) 64th Cong Report 1400, part 2 

For the proteetion of the voter, and not oompnltory on him. 

Where (in Virginia) a poll was objected to on the f?round that the illiterate Repub- 
lican voters whose ballots had bcnen marked for them by a Democratic judpe exhib- 
ite<l them to the Republican jud>?e before depositing them. The committee held 
that this was not fraud nor a violation of the Australian ballot law. **The secrecy 
is for the protection of the voter, and is not compulsory as to him." 
Bronm vs. Swcmson, 66th Cong Report 1070, p. 4 

Oficial balletti iUegraUy circnlated, not fatal if not need. 

Under the law of Louisiana it was a misdemeanor for any person conutscted with 
the preparation of the official ballot to give out any information in regard to it 
except as provided in the act. There was proof that one official badot was in 
unauthorized hands before the election, and inconclusive testimony ihat others 
may have been, but no proof that any such ballots were voted or raisut^. **In 
the absence of evidence that any official ballot, fraudulently or otherwise obtained 
prior to the day of election, was voted or attempted to be voted, it can not be held 
that the existence of such outstanding ballots in any way affected the reRilt of the 
election.*' 

Romain vs. MeyeVy 55th Cong Report 1521 , p. 7 

As EVIDENCK OF V'OTE. 

See Recoitnt; RExrRNs, impeachment of; Rbturnh, vhen rejected vhatrotrtt it mnietL 

Recount of. 

See Recocnt. 

BALLOT BOXES. 

Shiftin« of. 

See Ballots in Wrono Boxes. 

IkRKCULARITV in, and ClSTODV OF. 

See Irregularity. 

BRIBSBY. 

What Constitutes. (See^ fthoy Campaign Fund and Undue Influence.) 

Employment in a Government navy-yard. 

" We l)elieve that bril)ery can be committed in the employment of voters in a navy- 
yard, but the mere fact of employment alone does not prove bribery. If enipJoy- 
ment is given to make men vote contrary to what they would do, it would f)e 
bril)ery, but there must be proof, first, that men were employed in order to cause 
them to change their politics, and, second, that thev vote<l, and voted in favi>r of 
the party giving the employment. The presumption is in public service that 
Republicans employ Republicans, that Democrats employ Demwrats, ♦ » ♦ 
and the employment does not change their politics. If any presumption arises 
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when a man obtains employment in a navy-yard it is that he is a Republican, and 
if that be so the employment does not affei't either his vote or the result. ' ^ The fac;t 
of employment mif^ht form a link in a chain of evidence, but standing alone it is 
not enough. 

Piatt vs. (ioode (majority report not adopted hy tfie Houni) 44ih Cong Smith, 658 

Where it was charged that the patronage of the Norfolk Navy- Yard was used to cor- 
rupt the election in the interest of contestant, the minority report (approved on 
this point by a majority of the members of the committee) held that it was proved 
that there was an increase of from 900 to 1,400 made in the navy-yard force pre- 
vious to the election; **that such new employees were generally intnxluced by the 
executive committee of contestant's party; that it was generally understood that 
they would be expected to vote the Republican ticket. The giving and the accept- 
ance of such employment upon the terms and conditions stated constitute bribery 
in law. The fmus of proving that such i)er8on8 did not carry out in good faith the 
agreement made rests upon the contestant." It was also shown that assessments 
for political purposes were made on the employees; that they were furnished 
Republican tickets, and closely watched to see now they voted, and that the force 
wa.M greatly reduced soon after the election. The members agreeing to this report 
held that votes obtained by such methods ought not to be counted, and there 
being no means furnished by the record to eliminate them, rejected the votes of 
the three precincts where the navy-yard vote was chiefly cast. On the whole 
ca^e, which involved other issues, tne House sustained the minority. 

Piottvs, Goode, Utn Cong / Smith, 678, 659 

Where it was charged that, voters had been bribed by giving them work in a navy- 
yard, but no attempt was made to prove that they had voted for contestee, or at all, 
the committee laia down the following mles: 

"1. If the giving of employment to the voters immediately prior to the election 
was for the purpose of inducing them to vote for the contestee, and such object 
was in any manner made known to the voter, and he accepted or continued in 
such emj>l6yment after obtaining such information, he thereby l)ecame a party to 
the transaction, accepted its terms, and the onus of showing that he did not carry 
it out in go6d faith is on the contestee. 

"2. If it l)e shown that an elector enters into an agreement or understanding, 
direcrt or indirect, for a consideration to vote a specified party ticket or for a par- 
ticular candidate, it is fair to presume that he ca.<»t.s his ballot in accordance with 
such agreement or understanding, and, unless the contrary is made to appear, such 
presumption becomes conclusive. Ballots thus obtained we hold to be ijlegal and 
ought to be disregarded." 

Upon proof that an increase in the navy-yard force just before the election was 
for political purposes, that such was the general report, and was discussed in the 
newspaf)er8 at the time, and that the new men were employed on the recommen- 
dations of various prominent Republicans, the committee presuine<l that all men 
so employed had voted illegally lor contestee, and deducted from his vote a num- 
l^er corresponding to the increase in the navy-yard force. 

Abbott vs. Front, 44th Cong Smith, 604 

Diftribiition of QoYemment supplies to flood sufferers not bribery. 

Where Government bacon sent for the relief of fl<K)d sufferers was distributed by a 
United States deputy marshal to all comers and no questions asked, it was held 
that its distribution could not possibly have constituted bribery. And where, in 
another town, it was shown that a runior was prevalent among the negroes that it 
was necessary to vote the Republican ticket in order to be entitled to bacon ami 
that the Republican leaders made no t.ttempt to deny or suppress the rumor, their 
conduct was severely condemned; but as the definite proof only showe<l that 10 or 
12 persons had voted who otherwise would not, and as the increase of IWO over the 
vote of two years before was the outside limit of those who could have been 
influenced, and this number, if deducted, would have been insufficient to change 
the result, the committee made no ruling on the propriety of deducting any votes. 
Bromberg vs. Haralmmy 44th Cong Smith, 361-363 

Appointment as United States deputy marshals not bribery. 

The appointment of persons as United States deputy marshals is not bribery unless 
it be shown that they were thereby influenced to vote differently from what they 
otherwise would have done. 

Frost ys. Afetcalft', 4Slh Omg I Ells., 293 
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Mere paying of poll tax not in itself bribery. 

The mere furnishing and accepting of a poll-tax receipt jMiid for by a party commit- 
tee is not a corrupt act or proof of bribery. 

**ft must appear that such payment of a tax by another than the voter and 
delivery to him of the receipt therefor was done as an inducement or consideration 
for the vote or for the purpose of influencing the choice of the voter." 

PaitfT»on vs. Carmack^ 55th Cong Report 895, p. 26 

Expenditure of money by party committee for balli, earriages, etc., not fatal, even if 
prohibited by statute. 

Where it was shown that part of the money contributed bv contestee to the commit- 
tees of his party was used in conveying voters to the polls who were neither **8iek, 
poor, or iimrm," and in paying the expenses of public meetings and speakers, 
neither of which purposes was included in the language of the statute of New 
York defining the purposes for which money might be expended, the committee 
held that even if these expenses were construed to be prohibited by the statute it 
could not affect the result. There was nothing to connect the contestee with the 
expenditure of themoney in these ways, and hecouldnot be held responsible forillegal 
acrts of his agents. * * That the contestee had the right to contribute and pay to these 
committees money to be used by them for purposes authorized by the statute is not 
controverted by the contestant, and in the absence of opposing proof the presamp- 
tion exists that he did not authorize its expenditure for purposes prohibited by the 
statute. If the statute was violated, ite offenders are by the provisions of the statute 
subject to punishment." And certainly the. votes of legal voters who may have 
attended meetings in halls paid for by party committees, or gone to the pollt* in 
carriages providSi by party committed, even if they were able to walk or pay for 
their own rides, are not on that account to be rejected without reference to whether 
their votes were influenced or not. 

Duffy \8. Masoii,40th Cmg lElte., 368 

Evidence of. 

Bemote inference insufficient 

Where it was charged that the patronage of the Norfolk Navy- Yard was used to cor- 
rupt the election in the interest of contestant, the majority report (approved on 
thLs point by only a minority of the committee) held that while it was proved that 
assessments were levied on the employees for campaign purposes, and that the 
force ha<l been lareely increased previous to the election, the assessment could not 
affect the result; the Increase was less than during the preceding autumn, when 
there had been no election; some Democrats had been employed, and employees 
had voted for contestee without losing their places; though most of the employees 
were Republicans it was in accordance with the general custom in all department 
of the public service; the presumption was that these employees were Republicans 
already and the employment had not changed their vot^. There being no proof 
that the employment was given for the purpose of changing votes, and no proof 
that the employees had voted for contestant, or at all, the charge of bril)ery was 
not sustained. On the whole case, which involved other issues, the House agreed 
with the minority. 

PlattYfi. G(M)(h% UthCbng Smith,.657 

Must be specifically proved. 

The burden is upon the party charging bribery to prove that the voter was bribed by 
the op{X)sing candidate or nis agent, that he voted, and that he voted for the can- 
didate bribing him. 

AhhM vs. Front {minority report), 44th Cong Smith, 629 

Where it was proved that two persons were given money for peddling tickets, by a 
pt^rson in regard to whom a witness testified, that it was common report that he 
was distributing money to secure the election of contestee by corrupt means, the 
evidence was held to be insufficient to sustain the charge of bribery. 

Cox V8. ^rait, 44th Cong Smith, 436 

Ah to the amount of evidence nocassary to establish bribery, see also: 

Kidd vs. Steele, 49th Coug •. ^obley, 514 
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Must generally be proved by cironmstantial eTidence. 

** In a great majority of cases it is impossible to prove a charge of bribery by direct 
and positive evidence. From the very nature of the case the only sources from 
which such testimony can come is from the briber and the bribed, both of whom are 
criminals. " But circumstantial evidence, especially when strengthened by declara- 
tions of confederates, may be so strong as to exclude all other reasonable theories 
than that of guilt. 

AbboUvH. Frost, 44th Cong Smith, 606 

When some casei proved, existence of others may be presumed. 

" It must not be forgotten that bribery is a secret crime; both the parties to it are 
equally interested in keeping it secret, and when detected both are ready to give 
ingenious explanations of it. If they have acknowledged to third parties the receipt 
of the bribe, they are ready to declare, when called to the witness stand, that they 
were in favor of the bribe giver before the money was offered, or that they voted 
for his opjwnent, or that the money was paid by someone else, some nameless party, 
for some other purpose. Under these circumstances, when it is shown that in an 
election over 300 cases of bribery and attempted bribery are proven, the presump- 
tion is not violent that for every case that was, by accident or the indiscrretion of 
the parties, brought to the light, there were others that were never revealed." 
Donnelly vs. Washburn (majority report), 4^th Cong I Ells., 453 

"General evidence,'* approaching hearsay, admissable to prove ** general bribery.'' 

"General brilxjry" is proved in the same way as general character, by the general 
statements of persons and general reputation. Evidence which would be hearsay 
to prove particular cases is competent to prove general bribery. 
Ifurd vs. Romeis (minority report}, 49th Cong Mobley, 438 

Proved by circumstantial evidence. 

Where (in New York under the Australian-ballot system) a name was scratched on 
16 l)allots, and the fictitious names *'A. Doyle,'' **B. Doyle," '*C. Doyle," etc., 
substituted, all in the handwriting of a party worker in regard to whom there was 
evidence indicating that he had bribed 1 vote, two members of the committee 
held that the 16 votes should be thrown out as bribed. Their conclusion was sus- 
tained by the House. 

The committee refused to reject them, on the ground that there was only one 
very doubtful unsigned deposition against one of them and no testimony at all 
in regard to the others. 
N(yyes\^. Rochveil, sed Cong ^ Stofer, 31-.35; 43 

f Effect of. 
Bribed votes rejected. 

** Where a voter is ^hown to have been bribed by a candidate, or by a duly author- 
ized agent, to vote for him, and he has so voted, such vote ought to l)e struck 
from the ballots cast for such candidate." 
Abbott vs. Frost (min/nity report), 44th Cong Smith, 628 

Where voters were proved to have been bribed to vote for contestee, their votes 
were excluded. 

Bowen vs. Buchanan, Slst Cong Rowell, 196 

A bribed vote not void unless made so by law. 

Under the laws of Ohio, in which there is no provision to make void a bribed vote, 
and whose general policy is to punish the briber and not the bribed, there is no 
authority to reject a brifcied vote. 

Delano vs. Morgan (minority report), 40lh Cong 2 Bart, 203 

If committed without knowledge of the candidate, immaterial unless result aifected. 

" A candidate can not and ought not to be held responsible for all the imprudent and 
censurable acts of indiscreet friends, who, in the zealous advocm^y of his election, 
resort to improper means of securing that result without his knowledge, and 
which he, if consulted, would condemn, unless the voters affecteil by such means 
are sufficient in number to change or render uncertain the result of the eUn^tion." 
Duffy \B, Mason, 46th Cong I Ells., 375 
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Mutt be ihowB to have affeeted the remit 

Fraud or bribery does not vitiate what it does not impr^^ate. Votes Qbtaine<l bv 
bribery should be rejei'ted; if a precinct be so corrupted by bribery that it w 
impossible to purge the result, it may be rejected, but the untainted precincts are 
not affected. If bribery were proved against the sitting member, it might have 
been a ground for expulsion, but not for declaring the election void. 

JhmneUy vs. Washburn ( minority report ) , 4Sth Cong 1 Ells- , 490-495 

Where contestant charged that an increase in the navy-yard force was in the natare 

of bribery, the minority held that contestant was bound to show that in eon«*e- 

quence of the increased force he lost votes which he otherwise would have received, 

or that the contestee received votes which he otherwise would not have received. 

Abbott vs. FrofA (minority report), 44th Cong Smith, 630 

Sif^t of, when eommitted by contestee penooally. 

Where it was charged that the sitting member had procured the abandonment of a 
a contest by the payment and promise of money, and the committee found the 
charge sustained, but that the proposition was made by contestant, and the pay- 
ment made to escape the inconvenience of a contest, and not for the purpoee of 
corruptljr securine a seat in Congress, and that the contest would in any case have 
been decided in favor of the sitting member, the testimony showing nis election 
by a larger majority than the returned majoritv, the committee expressed its dis- 
approval of the acts both of sitting member ana contestant, but recommended no 
action and asked to be discharged from further consideration. 

Bradley vs. Hynes, 4^d Cong Smith, 240 

EfRMt of, when committed by contestant personally. 

Where counsel for contestee had been bribed by contestant to act for him, an<i to 
refuse to surrender testimony in his possession, part of the committee were of the 
opinion that the act of contestant "which woula furnish ground for the expulsion 
of the contestant, if he were a member, would justify a refusal to permit him to 
procee<l with the contest.*' 
Boufen vs. De Ixirge^ 4^d Cong Smith, 99 

Committed by a sncoessfal candidate should invalidate his election. 

**The law ought to be held as 'ollows: Where the friends of a successful candidate, 
without collusion or combination with such candidate, engage in fraud, bribery, 
intimidation, or other violations of law to influence the election, and the number 
of votes affected thereby is insufficient* to change the result, the election will not 
be invalidated thereby; but if such candidate tak^ part in such wrongs, or confed- 
erates with those engaged therein, and it does not appear that the election has 
been changed in its results thereby, the election should be held void and a new 
election ordered. * * * In order to give the seat to the contestant it should 
be necessary to prove that the results were changed by the transactions in question, 
but to unseat the participant a less amount of proof should be sufficient" 
HUl vs. Caichinga ( i^ieirs of Mr. iMcey)^ 61st Cong Rowell, 811 

Committed by contestee or his agent renders election void. 
** It is a clearly eHtablislied principle of law, both in England and the United States, 
that bribery comnntted by the sitting member, or * by any agent of the sitting mem- 
l)er, with or without the knowledge or direction of his principle [sic], renders the 
election void.* " 

Thmelly vs. Wfufhhini ( majority repixrt ) , 46th Cong I Ells. , 453 

Committed by contestee a cause for ezpnlsion, bnt not for vacating the election, nnlees 
result affected. 

The English rule that bribery committed by a candidate vacates his aeat, even though 
the result of the election was not affected by the bribery, can have no application 
to this country. The English rule depends on the English statute, by which a 
candidate committing bribery is disqualified from holding office by virtue of the 
electiim at which the offense was committe<l. Such is not the rule of the common 
law, and there is no such statute in this cnmntry. The House, by a two-thirds 
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vote, may expel a member for bribery or any other cause, but in a contested-election 
case the sole ouestion is, Which candidate received the maiority of le^al vote**, 
legally t^ast and retume<l, and whether he possesses the qualifications prescribed 
by the Constitution? 
Donelly vs. Washbtn-Uj ( minorily repitrt)^ 46th ( hng I Ells., 491 

Bribtry to teoure nomination it inunaterial. 

Testimony intended to show that a candidate secured his party nomination by 
bribery or other unworthy means ought not to be considere<l m a contested-election 
case. 

Jjonry vs. WhiU, 50th Cong MoWey, 624 

Election controlled by bribery Yoid. 
Where the result of an election is obtained by bribery it is null and void. 

Page vs. Pirce, 4^th Cong'. Mobley, 491 

Where there wee a general oonipiracy to bribe, whole polle rejected. 

Where there was a conspiracy to bribe, the committee said: "Contestee insists that 
he should only lose those votes where individual instances of bribery are shown. 
We cannot accept this theory of the law when the evidence shows the existence of 
a conspiracy to corrupt voters by bribery." Either all the votes, or all the votes 
for contestee, in the polls where bribery was shown in his interest, should be 
rejected. The committee did not decide oetween these two courses. 
Mitchell vs. Walsh, 54th (hng Report 1849 

Bribed Yotes deducted from Yote of candidate for whom catt. 

Two votes hel<l to have been obtaine<l by bril)ery were de<lucted from the vote of 
contestee. 

Noyes vs. Rockwell^ 5M Cong Stofer, Ite 

Only bribed Yotet dedneted. 

Where $11 or $12 was expended for bribes at one precinct, and not more than 20 
votes, prolmbly less, were affected, the committee refused to reject the poll, but 
provisionally deducted 20 votes from the vote of <x)ntestee. 

Watmii vs. Bhick, 5Sd CoTig Report, 1147, p. 7 

Only bribed YOtes rejected. 

Where one of the jwlges of election bril^ed 25 voters to vote for contestee, the com- 
mittee deducted these votes, but refused to reject the return. 

Rohinmn vs. Harrinoriy 54th Cong Report 1121, p. 2 

BBinSH PENSIONER. 

EuoiBiLrrv of, as Reprkskntativr. See Qitalifications op REPRESRNTAm'Es. 

BtJBBEN OF FBrOOF. 

On contestant, cYcn to the proof of a negative. 

**The distinction l)etween the controversy at the polls and that before the commit- 
tee is manifest. At the jiolls the voter is a party. When the polls are closed and 
an election' is made, the rieht of the party elected is complete. He is entitled to the 
returns, and when he is admitted to his seat there is np known principle by which 
he cran l>e ejected except upon the affirmative proof of a defect m his title. Who- 
ever seeks to oust him must accomplish it by proving a case. The difficulties in his 
p»th can form no possible reason why the committee should meet him half way. 
The rule of reason requires that he should fully make out his case, even thouj^h it 
involve the proof of a nej^tive.** 

New Jersey casey ^6th Cong 1 Bart. , 26 
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On contestant to show tliat county return* improperly rcjeeted. 

Where the seat had been ^iven to the sitting member by the action of the State 
(canvassing board in rejecting the vote of a numl^er of precincts and coonties, and of 
the House in deciding tlie governor's certificate pn?na/aci« evidence of the n|?ht 
to the seat, the committee^ in examining into the merits of the case, presomed that 
tlie rejections in each case were proper until the contrary was proved. 

Giddings vs. Clark^ 4^d Cong Smith, W 

On contestant 

The returned member is presumed to have been duly elected. This presumption 
should be maintained unless repelled by conclusive evidence. 

Bisbee vs. Flnley {minority report), 47th Cong 2 Ells., 203 

On party attacking returns. 

**The burden of proof is always upon the contestant or the party attacking the official 
returns. The presumption is tnat the officers chanred by law with the duty of 
a.scertaining and dedaring the result have discharged that duty faithfully." 

Bromberg vs. HaraUon, 44th Cong Smith, 357 

On each party to show that voters voted illeg^y for opposing candidate. • 

The burden is upon the party attacking the legality of a vote to prove that the per- 
son whose vote is in question voted, that the vote was for the competitor, and that 
the voter was lacking in some legal qualification. 

Cessmi vs. MyerSy 4^d Cong «.^ Smith, 61 

Ought not to be on contestant any more than on oontestee. 

It would be preferable to regard both parties as standing on an equal footing, rather 
than to give to the return^ member superior advantages. Then, if it is impossible 
to decide l)etween their rights, a new election should he ordered. 

Vallandigham vs. Campbell [Mr. Harris) j S5ih Cong Report 380, p. 29. 

Allegations involving charge of crime must be established beyond a reasonable doubt 

When a contestant makes a charge of incorrectness of returns, which involves a direct 
charge of crime against the election officers, he would in strict 'aw be required to 
establish the charge by the same degree of proof required in a ^.riminal t^se. 
Butler vs. Lehman (minority report, stistained by HovLse), 37th Cong I Bart., 360 

Shifts to contestee when contestant shown to be elected on the face of the returns. 

When the certificate of contestee did not show on its face that he had received a 
majority of all the votes, and the House refused to give the seat to either party 
until the case could be decided on its merits, and it appeared that the petitioner 
had a majority of votes on the face of the returns, the Durden of proof wap held to 
l)e with tlie opposing party. 
Letcher vs. Moore, ;^3d Cong C. and H., 814 

Where the contestant had the majority on the face of the returns, and the contestee 
holds the seat only by virtue of the unlawful act of a ministerial ofl5cer in throwing 
out the vote of a coimty, the burden of proof is on contestee. 
Shiebh vs. Van Horn \ minority report), 4l9t Cong I Bart, 932 

Where the contestant is shown to have been elected on the face of the returns, the 
burden is on the sitting member to show by other evidence that he was himself 
electe<l. 

(jarrisoji vs. Mayo, 4^th Cong Mobley, 56 

W^hen it is conceded that the counting for contestant of a number of votes which 
should have been counttMl for him would diange the result, the owu« is cast on con- 
testee, and nunc pro tunc the contestant is assigned his true position. 

Hii/lmr vs. McKiiiUy, 46'th ( hug Mobley, 186 
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Where sufficient evidence is introduced to imi)each the integrity of tlie liallot box, 
. the burden of proof shifts to the contestee. 

McDuffie vs. Davidson^ 50th Comj Mobley, 596 

Where it was shown that the contestant had received a majority on the face of the 
returns, the committee held that *'Such being the case, the contestant is now to 
l>e treated as if he had received the certificate, and the onus is cast on the con- 
testee to show that the returns, if truly made, would elect him. (Wallace m. 
McKinley, Forty-eighth Congress.)" 
. Smith vs. Jackson^ 61st Cong Rowell, 20 

Contestant being shown to have l>een elected on the face of the returns, the burden 
shifts, and it devolves upon contestee to establish his right to the seat which he 
occupies by affirmative evidence. 

Atkinson vs. Pendleton, 61st Cong Rowell, 55 

When it is shown that the contestant was elected on the face of the returns, the 
burden is cast upon the contestee to overcome the prima facie right which the 
returns give to the contestant. 
McGinnis vs. Alderson, 61st Cong Rowell, 635 

Contestant received the majority of votes according to the numbers written on the 
face of the returns, but the county canvassers in one county counted the numbers 
written across the sample ballots on the back of the returns instead, which gave 
the majority to contestee. The supreme court of New York, in special session, 
ordered the votes counted according to the face of the returns, but pending appeal 
from this decision the certificate was issued to contestee. The supreme court an<l 
the court of appeals afterwards sustained the decision. The committee held, on 
these facts, that contestant yfaa prima fade elected, and the burden of proof shifted 
to contestee. 
Noyes vs. RockweUy 6Sd Cong Stofer, 28 

Hot neoessarily on contesteo when contestant apparently elected on face of returns. 

" It is erroneous to assume that the burden shifts from the contestants the contestee 

by proving one item of his claim, which alone considered might change the result." 

Wallace vs. McKinley {minority report) , 4^h Cong Mobley, 192 

Upon party attacking the votes, bnt may be shifted by agreement to follow State law 
to ^e contrary. 

The committee held that votes received by the election officers were prima fade 
good, but where the i>arties had not only taken testimony upon the assumption 
that the burden of showing the legality of a vote attacked lay upon the party claim- 
ing the vote, but had entered into written stipulations. admitting that all votes 
contained in the charges of both parties were bad, but reserving the right in two 
counties to prove votes good, the committee provisionally rejected all the votes 
admitted, and then restored all the votes whose legality was proved, whether in 
the two stipulated counties or not, and caused the parties to procure further testi- 
mony on the subject. But where an agreed state of facta was presented, the com- 
mittee counted or rejected the votes upon the facts thus stipulated, without other 
evidence. 
Draper ya. Johnston, 2U Cong C. & H., 706, 707 

"Every voter admitted by the regular officers authorized to decide the question at 
the polls ought to be considered legally Qualified, unless the contrary is shown." 
iiut m a particular case, where the State law required each candidate to establish 
the legality of votes attacked by his opponent, and the parties had taken testi- 
mony upon this assumption, and had taken no testimony at all in regard to votes 
known to be illegal, the committee were from necessity forced to proceed upon the 
assumption on wnich the testimony was taken. 
BolU vs. Jones, 28lh Cong I Bart., 74 
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B«rd«n to th«w tkat election oAoers not sworn may be ihifte4 If eeth mot preperl j 
filed 

**The legal presomption is that the oath required has been taken, every officer bein^ 
presumed to have done his duty, and ♦ ♦ ♦ the onus is thrown upon the party 
taking the objection to show the neglect or omission; but as the law of Vir^finik 
requires that the oath shall be duly returned by the magistrate l)efore whom it is 
taken and filed in the clerk's office, a certificate from the clerk that no such twitli ii^ 
filed will be sufficient pn/wi yWrv (notice of the objections being pre\4ously Her\'t^l 
upon the oppotdte party) to throw the burden of proof upon the nartv claimmg the 
vote." 
Draper ve, Johnstmiy ^^d Cong C. AH.. 712 

Where election aflldaTiti not filed, burden on party claiming they were made to chow 
thie fact. 

Where election affidavits reouired (in Pennsylvania) to be made by nonregistereil 
voters were not found on file in the prothonotary's office, where the law recjuire<l 
them to be filed, the committee held that certificateof this fact "is sufficient prrw»f 
to raise the jmrnafack conclusion that they were never taken." **\Ve insis^t that 
the presumption is that if tht^se affidavits had been executed they would liave 
been found where the law provides they should be filed and that on failure of the 
officer to produce them the burden of proof was cast on the contestee to show that 
they were in fact executed.*' 

Oraiff vs. Stewart^ 52d Vong Stofer, 9 

The minority held that the presumption was in favor of the validity of the ballott> 
after they had been accepted by tne election officers, especially as these officers 
were required by law to challenae unregistered voters, and that the fcdlure to find 
some of these affidavits, at a sul)se<]uent date, in the prothonotary's offi^ did not 
remove the burden from contestant to show that they were not in fact made. 
Craig vs. Stewart (minority report), 5Sd Cong Stofer, 17 

Where oath of election officers not returned a< required by law, the burden is on par^ 
Bustainisg tke retumi to show it wae taken. 

Where the law provided that a certificate of the taking of the oath should be returned 

with the votes, and there was no such certificate as showed that the oath was taken, 

and contestant chained that it was not, the committee held that the burden of 

pnM)f was on contestee to show that it was. 

BUiir vs. Barren, S6th Cong I Bart.. 314 

To show that foreign-bom yoters had not been naturalised. 

Where it was proved that votes were cast by foreign-bom persons, the majority of 

the committee held that the burden was on the party attacking the vote to show 

that the voter had never been naturalised. The minority held that on pn)of of 

foreign birth, the burden of proof to show naturalization shifted to the other party. 

Neiv Jersey (hse, S6th Cong I Bart,, 24, 31 

Burden to show that result of election changed by illegal voting, on contestant 

When (!ontestant has shown prima facie a number of illegal votes c^ast which if cast 
for contests would wi{>e out his majority, the burden does not shift to contestee 
to show that they were not cast for him, but remains with contestant. 

Cnrtiii vs. Yoann {minority rei>ort adojded by the Home), 46th Cong 1 Ells., 422 

Where county canvass illegal, burden on contestee to show correctness of precinct 
returns if ftraud charged. 

Where the county canva>«ing Ixmrd was not constituted as required by law anil the 
contestant charged that the precinct returns were incorrect, the committee hehl 
that the burden of proof was on the (M^ntestee to establish the correctneas of the 
precinct returns ])y a recount of the ballots. 

Donnelly vs. Washburn, 46th Cong I Ells., 466 
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(hi oontMtaat to show proeinet retnrni iaoorreot even if ooim^ oanvAM illegal. 

The contestant chai^ged that certain precinct returns were illesal and illegally can- 
vassed. Ifeldf That the burden of attacking the validity of the precinct returns 
would be on him, even if he successfully attacked the county canvas.-. 
Donelly vs, Washburn {minority report)^ 46th Cong. ^.m. 1 Ells., 512 

May be easily shifted to oontestee when all the offloers of eleotion were his partisans. 

** When the whole of the election machinery was in the hands of contestee's friends, 
the burden of showing; the fairness of the count should l)e U}X)n him when a rea- 
sonable doubt of fairness has been established by the proof." (See OflBcers of 
Election. ) 
Buchanan vs. Manniitg ( minority report) y 47th Cony 2 Ells., 306 

CAMPAIGN FUND (see also Bribery). 

Ezoessive expenditure not oonclnsive of wrong. 

When contestee had expended $9,5<)0 in the canvass, but accounted for all the various 

sums so spent com|)atible with his innocence, and there was testimony that such 

exiHinditures were "rather in conformity to the cu.stom as practiced m Luzerne 

County," the committee refuse<l to disturb the result. 

Reynolds vs. Shonk, 52d Ccmy 8tofer, 50 

OANVASSINa BOARD. 

Returns rejected by, counted by committee. (See Irregularity in canvass. ) 
Are ministerial officers. {See Ministerial officers. ) 

OBNSXrS. 

As Evidence. 

A citj oensns prima facie evidenoe of the facts contained in it 
Where a city census contained information as to age, birth, naturalization, length of 
residence, etc., the conmiittee held that it was prima facie evidence of the ittvia it 
contained, and rejected the votes of persons shown by it not to be qualified voters. 

Blair\8. Barrett, S6th Cong 1 Bart., 316 

Hot evidenoe of facts not legally required to be contained in it 
The minority held that facts in regard to the qualifications of voters not renuired to 
be aecertamed by the ordinance providing for the census were not proved by the 
introduction of the census returns. If the census were evidence, it would be ne(!es- 
sary to prove by outside evidence the identity of the voters with the persons named 
in it. 

Blair vs. Barrett {minority report) y S6th Cong Rept No. 563, Ist sess., 36th 

Cong., p. 41. ' 

Charges of intimidation rebntted by the oensns. 
When it was alleged that at least 2,000 voters had been prevented from voting in a 
district by intimidation, but the testimony was indefinite, and by comparing the 
ntimber of votes cast with the number of males over 21 in the district, as shown 
by the census of 1870 taken the year before, it appeared that an unusually large 
per cent (88) had voted This was held to show that extensive and successful 
mtiniidation could not have existed. "If the proof of intimidation were much 
-stronger and ntore conclusive than it is, it could not stand in the face of these 
statistics.'* 

Norris vs. Handley, 4^d Cong Smith, 77 

To rebnt inferences of ftrand. 
Where it was argued from the size of the Republican vote that illegal votes must have 
been cast, the committee said, '*lt majr be safely inferred that eactli race voted 
about equally solid for the candidate of its own color and blood," and comimred 
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the Republican vote with the colored population and the Democratic vote with the 
white iK)puIation, as shown by the census of 1870. The comparison showed thai 
a slightly smaller proportion of the colored vote than of the white was cast, and this! 
was taken, among ottier things, as indicating that the evidence of illegal voting 
and repeating by colored voters could not have been true. 
Bromberg vs. IIaralwny44ih Cong Smith, 360 

Ai evidenoe of fnllnesi of vote. 
Where there were disturbances and collisions between white and colored persons th«- 
night l)efore the election and at the polls, but there was no definite* testimony that 
anyone was deterred from voting, the committee compared the vote with the'nnm- 
ber of males over 21, as shown by the census of 1870 just taken, and it appearing 
from this comparison that a verv full vote was cast concluded that many persons 
could not have been intimidated and refused to reject the votes. 

NiblackvB. Walls, 4^dCong Smith, 1(^, 106 

Too many votes east not evidenee of fraud. 
Where the census of 1870 gave the population of a county as 3,831, and in 1872 2,183 
votes were cast, the committee held that this was not sufficient proof of fraud, and 
the minority only "invited attention " to it as "strongly indicating fraud." 

(rause vs. Hodges, 4Sd Cong Smith, 300, 322 

Too many votes east not eonelnsive of f^nd. 
Where it was shown that a large number of colored voters had removed from a 
county between 1870 and 1874. and that the vote for contestee in 1874 was a sus- 
piciously large percentage of the colored population of 1870 after deducting for 
emigration, tne committee said: "At most it can only raise an inference, and a 
weak one, that there may have been nonresident votes cast.*' 

Bromberg vs. Haralson, 44lh Cong Smith, 366 

As eorroborative evidence of frand. 
Where the returns showed more votes cast than, according to the census taken the 
same year, there were males over 21 in the county, and contestee, whom the testi- 
mony showed to have received few or no colored votes, was returned as receiving 
twice as many votes as there were white voters, the committee called attention to 
these facts as corroborative of the other evidence of fraud. 

Smalls vs. nUman, 47th Cong 2 Ells. , 435, 462, 464, 476 

Hot evidence of the political division of the vote. 
The mere fact that the Republican candidate is returned as receiving less than the 
colore<l vote and the Democratic candidate more than the white vote, as shown by 
the census, is not sufficient ground for rejecting a return. 

Strohach vs. Herbert, 47th Cong 2 Ells., 7 

CEBTIFIOATE. 

To Documentary Evidence. See Evidence, documentary. 



CERTIFICATE OF ELECTION. 

See Credentials and Prima facie right. 

CITIZENSHIP (see also Mexican Citizens; Naturalisation). 

Not abandoned by foreign residence. 
A youth sent to Europe for bin education before the Revolution, and not returning 
until after the war, held not to have forfeited his citizenship. 
Raimay vs. Smith, 1st Cong C. and H.,23 
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Leaning in favor of claimant 
In questions of citizenship the leaning should always be in favor of the claimant. 
Levy' 8 case, ^thCong 1 Bart, 41 

Original itatns of alienage preenmed to eontinne. 
The orijjinal status of a foreign-bom person is presumed to continue until the con- 
trary is shown. 

iMury vs. Whitey 60th Cong Mobley , 625 

Difference between citizen and inhabitant. (See Inhabitant. ) 

OOmaTTEE OK BLEOTIOKS (see also Hoixse of BepresentatdveB). 

Prbcedents of. 

A eontinning body; thonld follow its own preoedenti. 
"The Committee on Elections is as much a continuing body in contemplation of law 
as a court, and should have as much respect for it^own rulings as a court has for 
its decisions, and * stare dedm' should be our rule.** 

Lynch vs. Chalmers {minority report), 47th Cong 2 Ells., 377 

A well-considered precedent, having become the settled law, ought not to be over- 
turned except for the most cogent reasons. 

Ccmnanys. CampheU {Mr. Atherton), 47th Cong 2 Ells., 653 

Powers of. 

Report by less than a majority. 
Where a report was ordered submitted by a vote in committee of a majority of a 
quorum, but the report, when presented, was signed by less than a majority of the 
whole committee, objection was made in the House to its reception, but the House 
voted leave to the signers to print it, and it was printeil in the usual form of a 
committee report. The report of the remainder of the committee, presented later, 
was presented as the ** views of the majority.** 
Brown vs. Swanson, 65th Cong, ^ 

Committee report ean not be amended by the Home. 
Where the author of the report, when the case was called up in the House, moved 
to strike one item from the report, the point of order was made and sustained that 
a committee report can mat be amended by the House. 
Pearson vs. Crawford, 56th Cong, 

Can aot only on the evidenoe submitted. 
**The committee can onlv report cases on the evidence furnished by the parties. 
We can neither make the evidence, nor improve the quality, nor supply the defi- 
ciency of that furnished us.** 

Ooode vs. Epes, 63d Cong Report 1952, p. 11 

Jurisdiction of. 

A special resolution of referenoe confers only limited jurisdiction. 
Where one election had been held in October and another in November, and the 
I)er8on receiving the majority at the October election had received the t^rtiticAte 
of election and held the seat, and the candidate receiving the majority of the votes 
at the November election petitioned for the seat, claiming that the November elec- 
tion had been held at the legal time, but did not in his petition mention any other 
election, or ask that the election of any other person be inquired into, and the 
petition was referred to the Committee on Elections, the committee held that this 
reference only conferred a limited jurisdiction to examine into the questions raised 
by the petition, and not a general jurisdiction to inquire into the election of any 
member. 

Hdmesand Wilson, 46thCong 1 Ells., 322 

H. Doc. 510 i2 
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Will not in an ordinary contest inveitigate chargoB of pononal onfitneta. 
After a member ha8 l)een swoni in without rettervation, and hie case has \ieen referred 
to the Committee on Eletlions as an onlinary contested-election caae, the comiuittt-*^ 
will consider no questions except whether he was duly elected, properly retume*!, 
and posst^ssed of all the qualiftciitions prescribed by the Constitution. If it Ite 
iUletfed that he is ineligible or not entitled to membership on account of other dtt=- 
(qualifications than those prescrilxHl by the Constitution, it is a matter to Ix^ con- 
sidered in proceedings looking toward expulsion, and beyond the jurisdiction of 
the Committee on Elections except by special reference. 

Maxwell vs. Cannmi, 4S(l Cong Smith, 188 

£soept by ^^eoial reiolnUonf it ka« no jnriaiiotion of qnootieni of expnlsioa. 

The C/ommittee on Elections has jurisdiction only of cases involving the '^electionjs 

qualifications, and returns'* of members, and, unless by special reference, it has n<» 

power to inquire into the fitness of a member for membership or to report a res^o- 

lution for expulsion. 

DoiieUy vs. Wcuthburn (minority report) ^ 4^h Co\vg 1 Elb?., 494 

Ordinary jnriadietion does liot inolnde the right to investigate abated eaaes. 
The onlinary resolution referring cxjntested-election cases to the Committ^ ou Elec- 
tions can not revive a case already abated by the death of one of the parties. **An 
onler of reference places a i)a{>er before the ct)mmittee for what it is worth. It 
inqmrts no new legal character or quality to Uie paper.'* 

Mackey vs. 0* Connor {minority report) y 47th Cong 2 KUs.. 600 

OONSPIBACY (see also Fraud). 

Where registry ftrandnlent, as result of conspiracy, whole county thrown out. 

The minority of the committee threw out the vote of a county on the ground that 

• the registration include<l the names of very many disqualifieil i»er8ons, and tliat it 

was procured to be so fraudulently made as the result of a corrupt i^ospirairy. 

The House sustained the minority. 

Simtzler vs. Dyer (minority report)^ 41^ Cong 2 Bart., 792 

Where conspiracy shown, fraud presumed ftrom suspicious circumstances. 
Where there was proof that a conspiracy was entered into to have a fraudulent elec- 
tion, that the onicers of ele<^!tion were willing to carry out the cxjnspiracy, and the 
circumstances and irregularities were such as to indicate fraud, the vote was thrown 
out. The minority held the proof of fraud (which was hearsay and circumstan- 
tial)* to })e insufficient. 

FnUey\ii. IfWfo, 44tli Coriy Smith, 382-389, 401-406 

A conspiracy covering a whole county shown. 
Where, during the summer previous to the elet^tion, the countv officials of a county 
were violently <leposed and fori^ed to leave the State and their positions werefille<i 
by members of the opposing party, the appointments of election jinlges made by 
the county judge beiore his removal were illegally revoked and new boards 
appointed, composed entirely of one party, in violation of law, the sheriff pnx'ureii 
and distributed to these election officers ballot boxes so constructeci as to facilitate 
fraud, and the county clerk refused to certify the returns of certain pnicincli* on 
account of irregularities in the \x)\\ book.«, in spite of the statute forbidding him to 
consider such irregularities, the committee held that these circumstances, among 
others, constituted proof of a conapirai*y to carry the election by fraudulent means. 

Featherston vs. CalCy Slst Cong Ro well. 77-99 

May be proved by circumstantial evidence. 
'*The difliculty of establishing, by legal evidence, the existence of a conspiracy, gen- 
erally great, is increased rather than lessene<i by an intermingling of politics. That 
this IS so is apparent from the well-known fad that even where an entire commu- 
nity is convinced to a moral certainty that gross frauds have l)een perpetrated in an 
election, in the execution of a studieil effort to defraud, a sufficient amount of legal 
evidence to ctonvict the suffrage assassins is rarely found, and usually enough of 
such evidence can not be procured to indict them. All text writers and other law 
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authorities treatinjr of the subject recognize the difficulty of proving a conspiracy 
by dirett evidence; and, as in the case of fraud in general, recognize also the pro- 
priety, as well as the necessity, of proving distinct facts, many of them insignificant 
m themselves, from all of which, however, when sufficient, a firm belief in the 
existence of the conspiracy or fraud may safely l)e deduced and the conclusion may 
be as safely acted upon. In many cases circumstantial evidence is the only evi- 
dence which can l>e obtained, and it is also not infrequently of the most satisfac- 
tt>ry and convincing character. *' 
.\f(}ore vs. FunstoHy 5Sd Cong Report 11 (W, p. 2 

Shown by cironmitaiiaei. 
Where the registration lists were stuffed, the law for nonpartisan appointments of 
election officers was disregarded, the cliallengers of contestant's party ex<'luded 
from the polls, and wholesale repeating, fraud, and ballot-box stuffing prat^ticed at 
the election, these fat;ts were taken to^tlier as showing conspiracy. 

Van Horn vs. Tarmey^ 54th Cong Report I^ 

Shown by a oombination of oircnmitancos. 
Tlu' committee held that a conspiracv to control the election of one county by fraud 
was shown by the organisation of the election Ixmrds all in the interest'of one 
party, by the conduct of these election boards at the election, and the conduirt of 
the regiritration officers before the election. 

Aldrich vs. Ploxvmany 65th C^ng Report 284, p. 4 

General bribery ihown. 
Where bribery was carried on in an organized manner, and was shown to liave l)een 
systematically planne<l and generally carrie<l out and miderstood, the (tommittee 
found that a conspiracy to c^nnniit g#meral bril)ery was shown. 

Mh4:hdl vs. WaUh\ 54th Ot}ig Report 1849 

Taints the whole retnmf . 
Where the fraudulent violation of the law was very general, the committee wim- 
marized the varieties of fraud, and said that these facets ^"^ furnish conclusive evi- 
dence of a conspiracy on the |)art of the election officers to defraud the voters, which 
destroys the integrity of their acts and taints the returns so as to render them 
wholly unreliable, and devolves upon the contestee the duty of proving what was 
the true state of the poll.** 

Thorp vs. McKenney^ 54th C(mg Rei)ort 1531, p. 21 

CONTBST. 

Abandonment of. (-S<?<' Abandonment. ) 

Dismissal of 

for insufficiency of notice, see Notice of Contest; 
for failure to appear or to take testimony, see Abandonment; 

for failure to take testimony l)efore proper officer, before wrong officer, k/v Kvidence; 
for lack of time to investigate, we Mode of Procedure; 

for failure of proof when application for time to take further testimony refused, see 
Evidence, aaditional. 

PROcBDrRK IN. {See Mode of Procedurr. ) 

Statute REr.rLATiN«. (.See Law for Taking Tektimonv. ) 

Who are parties to, when contestee dead and his successor sworn in. (See Vacancy, 

and House of Representatives. ) 
Jurisdiction over. (See House of Representatives, Jurisdiction of, and Committee on 

ElecUons, Jurisdii'tioii of. ) 

COTTNSEIi. 

Hearing of, by House, (^'^e Mode of Procedure.) 
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COUNTY OOUBT. 
Power of, in West Virig;uiia, to make a record. (See Evidence, Documentary. ) 

dOOkTS. 

When detneions of State oourts bindihg oil llli) House. {See State Laws. ) 

GSEDENTIALS (Wk^ alio ^ima Facie Bi^ht). 

PrMif Qf facts, without oertifleate, reoeivHI. 
A member admitted to hie seat witiiout a governor's certificate, on proof of facts. 
Bidiank, 4fh Cong C. and H., 95 

W^rml Hdtr iMuffleieAi 
Ti fponi a resigned mfetnl)tt' Informing the Speaker of his reeimation 
3n of his succealot, Ulul the Wier from the clerk of the council of the 
ember-elect, infonuitt|t nim that his certificate of election had been 
the Speaker, held hoi fO be iufflcient to enable the niember to take 
ranee of the arrival of the oartiflcate. 
ICkmg C. and H., 92 

id on oanvait of votes, give no prima facie title. 

Fa governor's <5Crtificate as proof '* rests upon the presumption that it is 

I declarafion of «fi oflScial canvass of the votes." A certificate concede*! 

^n inued beldf# MV canvass of the vote had been had was not received 

;e, citfaui ^l t ffma jtvde title or in the case on the merits. 

% vs. ^^M^Uhmpt, 4Sd Cong Smith, 198 

of etedti^n )mo%n to be based on the returns of a board which it was a 
fact of ^telic history had never had possession of the returns, and hence 
have can viMWjd Hiem, was unanimously held to be of no effect, 
tvs. Pinchhadk, 4Sd Cong Smith, 197,227 

Hot based on legal evidenoe, of no effect. 
If a certificate is l>ased on anything else than the legal evidence, "or only upon a 
portion of the data prescribed by law, it is without legal validity as regards the 
election of a member of CJongress; and this, wholly independently Si the question 
as to whether this is done fraudulently, ignorant ly, oV is a mere coius omisftt^ 
The party relying upon such a certificate must prove his vote aliunde.^* 

Sm(tllsYB. TiUman, 47th Cong 2 Ells,, 4:52 

In extraordinary oases certificate may not be conclusive. 
"Except in extraordinarv cases and in rare instances we find that the commission or 
certincate concludes alf inquiry as to which of the claimants of a seat shall oi-cupy 
it until the contest on the merits is determined. And everv consideration of pni- 
dent^e and safety admonishes us to adhere to this practice.'* But in a case where 
contestee had declined to claim the seat on the certificate alone, and the Hou5?e 
had referred all the {papers of both parties to the Committee on Ejections, *' with 
instructions to Report immeciiately whether upon the jtrima facie case as presente<l 
by said papers said Manning or Chalmers is entitled to be sworn in as a memlier 
pending the contest on the merits," and on these papers it appeared that contes^tant 
had a large majoritv of the votes as actually returned to the secretary of state, the 
committee reported that neither party ought to hold the seat pending the investi- 
gation. 

Clmlmers vs. Manning^ 4Sih Cong Mobley, 8 

Where certificate based on a partial canvass, and did not show on its face who received 
a majority of the votes, neither party admitted. 
The law of Kentucky required the sheriffs of the various counties of a Congressional 
district to assemble at a specified time and place, "and there, by faithful compari- 
son and addition, ascertam the person elected in their districts." They were then 
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to make out a certificate of election '* which shall be signed by all the sheriffs of 
the district'* A certificate was presented signed by only three of the five sheriffs, 
and with the words* 'The vote of Lincoln County not taken into calculation" 
written above tne signatures, and it was asserted in the House that if all the votes 
had been counted a different candidate would have had the majoritjr. The House 
referred the case to the Committee on Elections and refused to admit either claim- 
ant to the seat until the committee should have reported. 

/^c/ktvs. MoorCy SSd Cong C. and H., 715-747 

Where based on partial canvasi, no preinmptioni in favor of eontettee. 
"A certificate of election showing upon its face that nearly Sy08(» votes were wholly 
ignored in the count can have no oinding force and effect in a coBtest of this char- 
acter. * * * When his title is assail^ in a direct p wcP w Mj yby way of a con-; 
test, we think that a certificate showing the above facts Klve» the contestee nosu|)e^ 
rior standing over the contestant as to burden of proof For the purposes of the 
contest a certificate which, on its face, shows that a large vote was wholly ignored, 
and giving no data from which the true results could be ascertained, ought not to 
be considered as binding upon anybody." 

McGinnis vs. Alderson, Sid Cong * Rowell, 634 

Befatal of governor to grant oertifleate doeff not prsjtidlot rights. 
The refusal of the governor to grant a certificate of election to one entitled to it can 
not prejudice his right to it. It may put him to the trowWe of substantiating the 
fact of his election by other evidence before he can take his seat. 

Clements, S7th Cong 1 Bart., 367 

Two oertifieates iiined, candidate lait oertifled admitted. 
Where the governor first gave the certificate of election to the candidate having the 
majority of the votes on the returns, but aftemards, ailing the discovery of 
fraud, issued another certificate to the opposing candidate, the House admitte<l 
the candidate having the se(X)nd certificate to hold the seat pending the contest. 

MoHon vs. DaUyy S7th Cong 1 Bart., 402 

Certificate may be revoked and a new one iMned. 
The certifying authority may revoke a certificate and issue a new one. ** The Ques- 
tion is entirely within the control of the State canvassers or lh« governor of the 
State (as the case may be under the law) until the roll of tbe Hu W 'm made up by 
the Clerk. There is no vested right under a certificate tiMt wNrid prevent the 
canvassers from rectifying any error or mistake that may Imw e n r o rfecl in their 
deliberations or action, until the holder of the same ha© been awsrded his seat by 
the Clerk of the House.'* 

ffoge\8. Reed, 4ist Cong 2 Bart., 541 

Power to revoke a oertifleate limited (if it exists at all). 
If it l)e conceded that any member of a canvassing board has the right to withdraw 
his signature from a certificate once given, theie must be a limit of time beyond 
which that right ctan not be exercised. That limit is either reached on the <lay on 
which the board, being required to adjourn, becomes functxis officio, or on the date 
of the first subsequent ofiicial action based on the former action. 

Wallace vs. Simpson (minority report sustained by House), 41 st Cong . . .2 Bart., 562 

Certificate of election can not be revoked. 
The power to issue a certificate of election, "having been once exercised by the 
proper officer, can not be again exercised by his successor.** 

Colorado case, 40th Cong 2 Bart, ]6fi 

Conflicting oertiflcates presented. 
Two conflicting certificates, dated the same day, and each bearing the signatures of 
the required number of members of the canvassing board, were presente*!, but one 
of the members signing the first certificate subsequently withdrew his signatqwj, 
and the committee held that this invalidated this certificate and gave the prima 
fade title to the holder of the other certificate. 

HogevB, Reed, 41sl Cong 2 Bart, 640 
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0«rtiIeata of oomfluadiag f entrml iuAei«iit niutor nwmKtrmttii&m lawt. 
The coniinftiidinjf ^iieral in Louisiana acted properly under the reconstruction law? 
in isHuing eertificrates of election, and his certificates properly gave a prima /nrtV title. 
Jtnwit V8. Mamif 40th Cotig 2 Bart. , 474 

Minoritj candidate not eloctod, evon tkongh oortiitod. 
Where nearly all the county returns were thrown out by the canvassing board for 
alleged informalities which the committee found to be not even informalities, and 
the ctertificate of election was thus given to a candidate who received only a small 
minority of the votes returned, the committee were unanimous in the opinion that 
he was not elected. 

Hunt V8. Menard, 40th Cong 2 Bart., 477-*99 

Candidate elected on face of retnme entitled to \m iwom in. 
If a certificate certifies that a certain candidate was elected, and also certifies the &cts 
on whicrh the conclosion in based, and these ^ts show that another candidate 
receive<l the majority, " the facts must stand, and the conciosions which the facti? 
contradict must fall.'* 

Clark ( mintfrity report), 4^d (bng Smith, 13 

Certificate of goremor enfteient in abeenee of etatate. 
** In the al>sence of any express provisions of the State law authorizing any officer to 
certify to the due election of members of Congress, it is presumed that, under the 
usages of the House, a certificate under the great seal of a State, signed by its chief 
executive officer^ would constitute suflicient credentials within the meaning of the 
statute of 1867." 

Clark, 4--^^ Cong '.Smith, 7 

Where canvaMing board hae jmdicial powers, its certificate oondnsive of prima fkcie 
right. 
The Texas statute of 1870, in which judicial powers are given to the governor, secre- 
tary of state, and attorney-general to decide upon and reject votes under certain 
(circumstances, held to apply also to Congressional elections, and a certificate show- 
ing that, after the deductions had been made by the State offii^rs, W. T. (^lark had 
receive<l a majority of the votes, held to be sufficient prima facie evidence of his 
riirht to a seat, although the certificate 8howe<l upon its face that if the votes 
rcjcctiMl had l)een counted his opponent would have had the majority. 

Clark, 4^d Cong Smith, 7 

In absence of statute, retnms prevail over certificate. 
The Texas election statute of 1870 held not to apply to' Congressional elections and 
that the governor had no power under it to certify who was electetl, but merely to 
certify the returns. If these returns show a majority for one candidate, and the 
j^overnor accompanies them by a certitic^ate that the other candidate was elected, 
the returns should prevail. 

i 'lark ( minority report) , 4^d Cong Smith, 13 

Party holding certificate entitled to be sworn in. 
When one party appears to have had a certificate of election, and the other party 
certified copies of the returns showing that he received a majority of the votes, 
and the name of neither partv was placed on the rolls by the (!lerk, but the cre- 
dentials were referred to the Committejtj on Elections, the committee reported that 
, the party holding the certificate was entitled to the seat pending the contest 

linhii vs. Edmmts, 4^d Omg Smith, 18 

Where the governor of Texas issued a certificate to the contestee, but accomponieil it 
with a statement that he believed investigation would show that contestant was 
elected, the committee rejiorted that contestee had a prima fane right to the seat. 

Whitrnoi'e vs. Henidon, 4^d Cong (Not reported; see Congressional Globe, 

May 24, 1872.) 
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The credentials presented consisted of a certificate from the governor containinj;^ no 
statement that either candidate was elected, but certifyinj^ to the correctness of a 
tabular abstract of votes showing a certain nuail)er of votes cast for each. candidate, 
and a number of scattering votes larger than the difference between the vote of the 
candidates. The majority of the committee held that the certificate was sufficient 
evidence of the right of the person having the largest number of votes according to 
it to hold the seat pending the contest. The minority held that inasmuch as part 
at least of the votes returned as s<!attering were evidently intended for the con- 
testant, and for aught that appeare<l enough of them may have been so cast to give 
him the majority, and as the contestant asserted, and presented testimony to 
prove that such m fact was the case, the seat ought to remain vacant until the 
case could be decided on the merits. The House sustained the majority. 

Onnterxa. Wilshire, 4Sd Cong Smith, 130-143 

A certificate of election issued by the governor of a Territory gives a jrrima facie right 
to a seat an Delegate, and unless overthrown by competent evidence must stand. 
Oiunort vs. Camphell(Mr. Thompson), 47th Cong 2 Ells., 617 

In determining the prima facie right to a seat the committee can not go behind the 
face of the certificate. 

Chalmers vs. Manning (metos of Mr. Cook), 4Sth Cong Mobley, 22 

Certificate issued in obedience to writ of mandamns valid. 
A certificate of election made in obedience to a writ of mandamus has the same legal 
force as in any other case. 
Bi8hee\». Hull, 46th Cong 1 Ells., 317 

DEAF AND DUMB. 

Their votes received at a viva voce election. (See Election Viva Voce.) 

DECEPnON (see also Ballots, Wrong Emblem, and Wrong: Name in Party 

Column). 

Must be speeifioally proved. 
Where contestant charged thata large number of voters intending to vote for hiin were 
deceived into voting for his opponent by the circulation of tickets headed '* Repub- 
lican ticket," but bearing the names of the Democratic candidates, and the evidence 
presented was insuflScient to establish the charge, and especially to show the num- 
ber of votes affected, the way in which the proof should have been made was 
thus described: '* He should have proven the numl)er of votes cajst, and for w^hom 
cast, by the returns or a certified copv thereof. He should have shown the names 
of the persons who voted by the poll list, and he should have called the voters 
themselves, or some of them, to prove how many and who intended to vote for 
him, and were defraudeil by Ymns furnished a ticket resembling the Republican 
ticket, but containing the name of the sitting member as a candidate for (Congress." 

Norris vs. Handley, 42d Cong Smith, 75 

Votes procnred by deeeptidii ought not to be eonnted. 
Where the original count showed that contestee had substantially, his full party 
strength, and a recount showed a difference of over 1,000 votes in five precmcts, 
and the difference was claimed to be accounted for by the fact that tickets pur- 
fjortin^ to be straight Republican tickets, but containing the name of contestant, 
were circulated and voted without the knowledge of the voters, the minority heUl 
that even if the evidence had established conclusively the correctness of the rei^ount, 
it ought not to be receiveii to give contestant the seat, "because it is clear 
l)eyond dispute that his claim rests upon the fact that fraudulent ti(;kets were, 
against the knowledge and will of the voters, clandestinely procured to he vote<l, 
and thereby a fraud was perpetrated upon the voters,*' to which the House ought 
not to give effect. 

Acklen vs. Darrell (M min/trity report), 45th Cong 1 Ells., 188 
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Votes obtained by deoeption eonnted as intended to be east 
Where tickets were circulated bearing the name of contestee, but all the other ] 
of the party ticket of contestant, and twelve such tickets were voted and connted 
for conteetee: Heldy that they should be counted for contestant 

English vs. Peelle, 48th Cong Mobiey, 169; 1 73 

Where a voter was deceived into voting for contestee under the supposition that he 
was voting for contestant, such deception being a criminal o^ense under the laws 
of Ohio, "his vote should be deducted from the poll of contestee and added to 
that of contestant." 

Campbell vs. Morey^ 48th Cong Mobiey, 227 

Where voters were induced by deception to vote a party ticket containing the name 
of the opposing candidate for Congress: Query ^ Whether the poll should oe rejected 
or the vote corrected. 
Frederick \s, Wilson, 48th Cong Mobiey, 401 

If fraudnlently instigated by contestee himself, election void. 
The circulation of fraudulent posters a few days before an election announcing 
another person as the candidate of a party for Congress is dishonorable, and if the 
evidence established the complicity of the contestee, and its effect on the voters 
produced a different result than otherwise would have occurred, the election 
should be set aside. 

BraiUeyys. SlemonSy 46ih Cong 1 Ells., 310 

Committed by oonn^ officials does not prove firand in precinct elections. 
Where the names on the ballots had been '* alternated" by the county electoral 
boards, for the obvious purpose of confusing the voters, but there was no dirett 
prohibition of this practice in the law, the committee refijsed to throw out the vote 
of these counties, on the ground that this conduct was not coumiitted by the pre- 
cinct oflBcers, and the precincts ought to be considered separately. 

Yost vs. Txicker, 54th Cong Report 1636 

Where part of a conspiracy invalidates elections. 
Where the names on the ballots were ** alternated,*' or printed in German or script 
letters, for the obvious purpose of confusing voters, and the general conduct of the 
election officers indicated a conspiracy to deceive and defraud illiterate voters, the 
minority threw out the votes. 

Yost vs. Tucker {minority rqxyrt), 54th Cong Report 1636, part 2 



DECIiABATIOKS OF VOTEBS. 

WiiBTnER Admissible AS Evidence. 
See Evidence ; res geslXy hearsay y and dedaraiions of voters, 

DE FACTO OFFIOEBS. 

See Officers of Election, Disqaalijkalion o/, and not sworn, 

DELEGATE (see also Election, when set aside). 

Oflice not derived from Constitntion, bnt ftrom ordinance of 1787. 
The office of Territorial Delegate *'is one which is not provided for in the Constita- 
tion. It grew out of the ordinance. of Congress for tne government of the North- 
western Territory, pas8e<l anterior to the adoption of the Constitution of the United 
States, and [which] has formed the basis of all the Territorial governments which 
have sinc« existed." 

BiddleYB. Richard^ 18th Cong C. and H., 407 
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A Delegate ii a member of Congreti. 
A Del^ate is a member of Congreas. A Representative is a member with full pow- 
ers. A Delegate is a member with limited powers. 

Cannon YQ. CampbeU {Mr. Ather ton) y 47th Cong 2 Ells., 652 

House hai authority to inquire into the election of. 
In a contest for a seat as Territorial Delegate it was objected that as a Delefi^te wasi 
not a member the House had no authority to question the election. But the 
House proceeded to the investigation, and declared the seat vacant 
EaMon VB, Scott, 14lh Cong C. and H., 283 

Beat may be conteited under the law, like that of a member. 
A Territorial Delegate is so far a member that the spirit of the law in regard to con- 
tested elections and the constitutional provisions under which it is enacted apply 
to him. 

Cannon vs. Campbell (Mr. Ranney), 47th Cong 2 Ells., 645 

The Houie haa arbitrary power to admit whom it chooaes. 

The oflBce of Territorial del^^ate is not created by the Constitution, but delegates are 
admitte<i as a matter of favor. The House may admit whom it chooses, but except 
in most extraordinary cases it should only admit those regularly chosen under the 
law. But in an extraordinary case, where the sitting member had not been elected 
under any valid law, and the contestant had not been elected under any law, but 
more legal voters had expressed their choice at the election at which (contestant 
was voted for than at the election at which contestee was voted for, and it appeared 
that to declare the seat vacant would be to produce a repetition of the same cir- 
cumstances, and that no legal or fair election could be held, the committee recom- 
mended that the contestant be seated. But the House declared the seat vacant. 
ReedervB. Whitfield (first case) y 34th Cong 1 Bart., 204 

His admission a question of expediency. 
The minority held that the question of the admission of a Delegate was a question of 
expediency, to be determined by the House upon the particular facts in a case, and 
that if the House deemed it expedient a Delegate should be admitted from a Terri- 
tory not yet organized under the laws of the United States. 

Smith (minority report)^ 31st Cong 1 Bart., 112 

His right guaranteed by law. 
The House can not annul the acts of CJongress providing for the admission of Terri- 
torial Delegates. 

Cannon\B. CampbeU (Mr. Atherton), 47th Cmg 2 Ells., 650 

Cannon vs. Campbell (minority report), 47th Cong 2 Ells., 604 

A mere creature of law. 
Delegates are so far the mere creatures of law that their tenr» of service may be long 
or short, and may commence and terminate at such periods as Congress, in their 
wisdom, may direct. 

Doty ya. Jones, S6th Cmg 1 Bart, 18 

Ought not to be expelled exeept by a two-thirds vote. 

While the House has, no doubt, the power to expel a Territorial Delegate by a 
majority vote, his case ought to be considered after the analogy of that of a mem- 
ber, and he oujght only Sb expelled by a two-thirds vote, and for causes which 
would be sufficient to justify the expulsion of a member. 
Cannon (minority report), 43d Cong Smith, 270 

May be excluded by minority vote if for any reason deemed unfit to hold seat. 
Territorial Delegates are not members of Congress, but the creatures of the statute. 
Congress might at any time abolish the office. No law of Congress (*an bind the 
House by fixing the qualifications of Delegates, but the House may at any time, by 
a majority vote, exclude any Delegate whom it may judge for any reason unfit to 
hold a seat 

Cannon vs. Campbell (Mr. Calkins), 47th Cong 2 Ells., 613 
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Tenn of two years, but need not eoincide with GoB|nree»io&ftl term. 
The (?omiiiittee were (but somewhat doubtfully) of the opinion that the a^-t of 1817, 
re<iuirin>f Territorial Delejmtes to l)e electe<l **' everv »econd year for the same term 
of two years for which inenil)erH of the House of Repreaentatives of the United 
States are elected," did not require the terms to bej?in at the same time as the terms 
of Representatives, but merely to l)e of the same length. 

Doly vs. JoneBy S5th Cong 1 Bart., 18 

Seat not vacated by admisBiott of State. 
The erection of the Northwest Territory into the State of Ohio held not to vacate 
the seat of the Territorial Delegate. 

Fearing, 7th Cong C. anii H., 127 

The committee held that when the State of Wisconsin was admitted, the Territorial 
government still continued in the portion of the Territory outside of the limits <»t 
the new State, and re<om mended the admission of the Delegate. A minority held 
tlmt the (corporation of the Territory had ceased to exist. The Honse admitted 
the Delegate. 
Sibley, 30th Cong 1 Bart., 105, and Report No. 10, 2d sess. 30th Cong., pt. 2 

Seat vaeated by admiaaion of State. 
Where a Delegate from the Territory of Michigan was elected for a term of two years, 
but at the expiration of one year the Territory became a State: HM, that the 
corporation of the Territory having been dissolved, all the offices connected there- 
with expiretl, including that of Delegate to Congress. 

7>o<y vs. Janes, ^5th Cong I Bart., 17 

The majority of the committee held that when a State is admitted into the Union, 
the seat of the Delegate is not vacated, but he holds it to represent that portion of 
the Territory not includeil within the limits of the State. The minority reoom- 
mencknl the seatinjg of the contestant, who was electe<l at a separate election held by 
the people of the Territory outside the limits of the new State. The House paf««e^I 
the lollowing resolution: ^^Resolved, That the admission of the State of Minnesota 
into the Union with the boundaries prescribed in the act of admission operates as a 
dissolution of the Territorial organization of Minnesota; so that so much of the late 

' Territory of Minnesota as lies without the limits of the present State of Minne^ita 
is without any distinct, legally organized government, and the people therefore 
not entitled to a Delegate in dongress until that right is eonferrea upon them by 
statute." 

Fnllerxs, Kingsbimf, S5th Cong 1 Bart, 251-257 

From Territory not yet organised, not admitted. 
Delegates have never been admitted except from Territories dnly oi^nisied under the 
laws of the United States, and it would be inexpedient to admit a Delegate from 
territory organized without reference to the laws and not yet recognized by Congr 



Hmiih, SIM Cong 1 Bart., 109 

Babhelt, SHt Cong 1 Bart., 116 

Afmterreg, SUt Cong 1 Bart., 148 

A Delegate elected from Wyoming before the Territory wad organized as a separate 
Territory, and at an election called by a mass meeting, not in accordance with any 
law, was refuscil admission. 

Cd^ementy 40th Cong 2 Bart., .M6 

Delegate from Southwest Territory admitted to ttke Hotue. 
By virtue of the ordinance of 1787 for the government of the Northwest Territory, 
and the act of 1790 extending its provisions to the territory southwest of the Ohio, 
said Territory, through its general a**sembly, is entitled to elect a '* Delegate to 
Congress," with the privilege of debating, but not of voting. The Delegate was 
admitted to a seat in the House. Not required to be sworn, and pay and franking 
privilege granted by special bill. 

White, Sd Cong C. and FI.,85 
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Dele^te from MiBsissippi Territory admitted to the Houfe. 
By virtue of the ordinance of 1787 for the goveruinent of the Northwest. Territory, 
and tlie m^taoi 1798 and 1800 extemiing ita provisions to Mississippi Territory, 
said Territory Ih entitled, tlirongh its general assembly, to elect a *' Delegate to 
Congress.'* He was admitted to a seat in the House. 

Hunter, 7th Cong C. and H., 120 

Wisoonein entitled te immediate repreeentation. 
The first Delegate from the Territory of Wisconsin qualified at the beginning of the 
second year of the Twenty-fourth Congress and served until the middle of the 
Twenty-fifth Congress. Another candidate, duly elected, then presented himself, 
and it was held that under all the laws under which Michigan became a State, ami 
the Territory of Wisconsin was formed, the term of the first Delegate had expired, 
and that of the second began immediately. 

Doty vs. JoneSy S6th Cong 1 Bart, 16 

Citiaenahip at time of eleetion in Michigan. 
Under the law for the government of the Territory of Michigan which provided 
** that every free white male citizen of saitl Territory above the age of 21 years, who 
shall have resided therein one year next preceding the election," etc.. should be 
entitled to vote for Delegate to Con^^ress, and be eligible to office in the Territory, 
the Committee, with ontdeciding the question whether the office of Delegate to 
Congress was an oflftce in the Territory, held that the law did not require a year's 
citizenship, but only residence for a year, with citizenship at the time of the 
election. 
Biddleys, Rickard, mh Omg C. and H., 409,410, 

Congresf may pre|cribe qualifications of. 
Congress has the power to add the qualification of loyalty to the qualifications for 
n*embership prescribed by the Constitution. Much'mofe has it the power to pre- 
s4cril)e qualifications for a Territorial Delegate. 

Cannon vs. Campbell {Mr, Beltzhoover) 47th Cong 2 Ells., 639 

Must be a citisen and shonld have similar qnaliflcations to those of a Bepresentatiye. 
If a *'Dele^te can not l)e regarded as strictly ami technically a Representative, yet, 
c<msidering the dignity of his office, the important functions which he may exer- 
cise, and the high privileges he enjoys, the strongest reasons of public policy would 
seem to require not only that he should not l>e an alien, but that he should possess 
qualifications similar to those required in a Representative. * * * An alien 
can not exercise the office of a Delegate to Congress.** 

Levy, 27ih Cong, (first report) Report No. 10, Ist sess., 27th Cong., p. 5, 

Unalifications same as those of Representatives. 
Whether Congress has the power to extend the Constitution over a Territory or not, 
it certainly has the powei' to make the Constitution a part of the statute law of the 
Territory, and where the Constitution has been declared the law of a Territory, so 
far as applicable, and no laws have been passed prescribing qualifications for the 
offi(« ot Territorial Delegate, the qualifications are the same as those prescribed 
by the Constitution for members oi the House of Representatives. 

Maxwell vs. Cannon, 43d Cong Smith, 188 

DEMUBBEB. 

See Notice of Contest. 



BBPOSmONfik 

See Evidence. 

BBSEBTEBS. 

*S!rr QiTALiFiCATioNs, of F'.lectors. 
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DILIGEKOE. 

Due diligence required. (See Evidence, additional, and also under Contert, di»- 
missal of. ) 

DIBECTOBT LAWS. 

See Laws, Mandatory and Dirbctory. 

DISMISSAIi OF CONTEST. 

See under Contest, dismissal op. 

DISaXXAUCFYINa OFFICE. 

^S^^ Qualifications of Reprbbentatives. 

DISTBICT (see also Apportionment Act, and Election by General Ticket.) 

After rediitrioting, election to fill vacaiicy to be held in new distriet 
Where a member had resigneti. and the election to fill the vacancy had been held in 
a district established sinc^e the former election, and containing additional towns 
whose vote determined the result of the election, the committee held that the 
new district was the only one in legal existence, and that the election was properly 
held therein. 

Perkins vs. Morrisony Slgi Cong ^ 1 Bart., 142 

The minority held that an election to fill a vacancy held in a new district, differently 
constituted from the district in which the original election was held, was valid, on 
the jfround that the new district was the only one then having legal existence. 
But in this case if all the votes cast in the newly added parts of the district were 
rejected, and the maximum possible vote in the excluded parts of the old district 
a<ided, the result would be the same. 

HniU vs. Menard ( minority report) 40th Cong 2 Bart., 497 

Where a State had been redistricted, and a vacancy occurring by virtue of the death 
of a member elected from one district was filled by a special elecrtion held in a dis- 
trict differently constituted, fieldy that Representatives represent States and not 
districts, and the action of the governor of tne State should be acquiesced in. 
/*(W VH. Shinnery 4^h C&ng Mobley, 66 

After rediitrioting, election to All vacancy to be held in old district 
A vacancy **is the occurrence of an event by which a portion of the people arc left 
unrei)resented,'* and it ought to be filled by the people in whose representation 
the vacancy occurs, even when the State has been redistricted since the former 
election. 

Perkins vs. Morrison {minority report) , Slfi Cong 1 Bart, 146 

Where the State was redistricted after the election, and an election to fill a vacancy 
was held in a new district, comprising part of the old district and part of another, 
the committee held that the election should have been held in the district in wboM 
rei^)re8entation the vacancy occurred, and that the election in the new district wa* 
void. 
Hunt vs. Menard, mh Cong 2 Bart, 481 

"We are of the opinion that the right of representation for the full term of the Forty- 
eighth Congress inhered in the peopleof theold district asin accrued or an established 
right, and that they alone had the right to fill the existing vacancy. This right was 
PccurtHl to them on a fundamental principle of our representative ^vemment and 
by positive law, both Federal and State. We hold these principles and these 
pn)iM>Hition8 to be radical and fundamental in our government : (1) No portion of 
the f)eople or territory of a State can l)e rightfully deprived of a representation in 
(/ongresH; (2) no ix)rtion of the people or territory are rightfully entitled to a 
double district representation in ( Ongress." 

Poid vs. Skill ner ( m inority report ) , 4^th Cniig Mobley, 68 
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When State redietrieted, old districts last through Congress already ia existence. 
"When a State has been divided and Representatives elected for a certain Congress, 
each district must be regarded as an existing fa/d for and through that entire Con- 
gress; and as the person elected from a particular district has the right to hold the 
office during the legal term of that Congr^s, so his office must be held to exist in 
law and in tact for the entire term of the Congress of which he is a member.*' 
The only people who have a right to participate in an election to fill a vacancy are 
the people of the old district, and all votes cast outside of this district are void. 
Pool\8, Skinner (Mr, Cook), 4Sth Cong MoWey, 77. 

Disputed boundary. 
Where the districting act provided that certain counties and the unorganized terri- 
tory south of a certain line should constitute the first district, and the remaining 
counties' and the unorganized territory north of the same line should constitute the 
second district, but by a prior law certain of the unoi]ganized territory north of 
the dividing line was attached to a county in the first district for election purposes, 
the committee held that the voters in this territory could vote for Representative 
in Congress from the first district. The minority held that they were residents of 
the second district, and could only vote in that district On the whole case the 
House refused to adopt the conclusions of either majority or minority. 
MUlerya. Tkompwn, Slst Cong 1 Bart., 124, 132 

Disputed diTision of districts in Minnesota. 
Where the legislature had prescribed that certain ox)unties should constitute the first 
district, certain others the second, and the remainder of the State the third, it 
must be assumed that the counties specified for the first and set'ond districts were 
intended to include the territory which the legislature itself had determined should 
belong to those counties. And even if it were conc^ed that territory made a part 
of one of the counties of the second district by an act of the legislature could not 
properly be made a part of it, it did not follow that the territory thus improperly 
included was made by the legislature a part of the third district, or was not prop- 
erly a part of the second district. 

Coxva. Strait, 44th Cong Smith, 430 

State not apportioned under apportionment act; no legal district 
Where the State had not yet been redistricted under the new apportionment act giv- 
ing it five representatives instead of four, and the alleged election was held in the 
old first district, the committee held that **if, therefore, there was no other diffi- 
culty in the way of giving effect to this allied election, it could not be said to 
have been held in conformity with, but in contravention of, law." 

Field, SSth Cong 1 Bart., 580 

Established by seceding legislature not reeogniied. 
Where the State had been redistricted for the Confederate Congress, and claimant 
claimed to have been elected to the United States House of Representatives from 
a district composed of part49 of two districts already represented in the House, he 
was not admitted. 

Badgers, S7th Cong 1 Bart, 462 

BOMICIIiE. 

See RfisiDBNCK. 

ELECTION. 

Adjournment of. (See Adjoumuient ) 

Officers of. {See Officers of Election.) 

Notice of. (See Notice of election and Irregularity in notice. ) 

Place of. (See Irr^ularity in place of election and Polling place. ) 

Right of House to inquire into election. (See House of Representatives. ) 
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«7i) DIGEST OF CONTESTED ELECTION CASES. 

When election at any poll void. {See Returns, impe«j(*fament of, and when 
iiiipeac'he<l, what votee counted; and Hee also Fraud, Intimidation, Bribery, Dei^ep- 
tion, Undue influence, Irregularity, Officers of election, disqualitication of, etc j 

What Conotitittbh. 

Hut be by the feeple. 

"The term election must mean the act of choosing performed by tlie qualified electors, 

. in conformity with the requisitions of the Constitution and laws regulatiu^ the 

manner in which the choice shall l)e made. If, therefore, the legal elei'torn, on 

the day appointed, should fail to make a choice, it is confidently believed that no 

other authorit}r of the State can, at any other time, make good this defcH^t. ' * HHd 

that a law providing that in ca^e of a tie the governor and council should detennine 

by lot who should be representative waa unconstitutional. 

Reed vs. Cbsden, I7th Cong C. A H., 354 

Whomfoemr iks people olM>oee te eeleet. 
** The people are supreme, and whomsoever they choose to select as their representative 
they are entitled to l>e represented by that person. And no class of public officere 
can lawfully disregard their will." 

Goode vs. Epes (minority report)^ SSd Cong Report 1952, pt, 2, p. 19 

Free ehoice of the majority fairly determined. 
"The tnie question is not whether every oflicer appointed to give security and r<»n- 
venience to the exercise of the right of suffrage nas done everything that by law 
he ought to do, but whether everything has been done that was in ract necesBary 
to secure the full and free exercise of the right; whether the right has be^i, in fiact, 
so exercised. If it has been so exercised, and the suffrages of a maioritv of quali- 
fied electors have been given in favor of any individual, an election has Deen made 
and that individual is the person elected. His right is identified with the election 
itself and the rights of the electors; all must be sustained or Bacrifioed together." 

Jjeicher vs. Moore {minoriiy report)^ 2Sd Cong C. AH., 823 

Unit be fall ezprei eion of the will of the people. 
Where meml)er8 not elected at the regular time were unseated, the members elected 
at the regular time were also refused seats apparently on the ground that, owing t/> 
misunderstanding, only about one- half of the voters who voteci at the election vottnl 
for anyone for Congress, and there was consequently no full expression of the will 
of the i>eople. 

(iholson and Ciailxyrne^ £5th Cong 1 Bart., 16 

There mm t be a free ezprei i ion of the popular will. 
" It is a fraud, a cheat, to hold anything an election which is not the freely expreBsed 
will of the whole body of electors acting intelligentlv, unbought, and unintimi- 
dated" * * * **An election is the free choice by those who have the right to 
make it, and who desire and seek to make it, uncompelled, unawed, and unintimi- 
dated." An election controlled by violence should oe set aside. 

W'hffk vs. Harris (majority report) y 35th Cong 1 Bart, 258, 262 

Free choice of the people, fairly determined. 
Elecrtions are simply the methml whereby citizens may manifest their choice; and 
when they have proceeded in accordance with law, and manifested their choice 
through legal forinn, their right so to do shall not l)e taken away from them as long 
as their choice can l)e ascertained. There are three questions to beansweretl: 
Did the electors express their choice in accordance with law? Was the election 
free and fair? Can the choice be appertained from the evidence? 

Spencer vs. Morey ( minority report) ^ 44th Cong , Smith, 486 

Votes legally oast, counted, and returned. 
*'To validate an election there must be votes legally deposited by legal voters, and 
legally counted, and the result legally declared." 
Sheridan vs. Pinchback (minoriiy report )j 4Sd Cong Smith, 227 
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Muit be a full ezprei i ion of the will of tiu people. 
Where an election was held in October, under proclamation of the governor, at 
which over S0,000 votes were cast, and another election was held in November, 
without proclamation, and, so far as appeared, without general notice to the voter;^, 
at which only 171 votes were cast, and these votes were never canvassed by any 
county or State officer, and the candidate who received the majority of the votes 
at the November election petitioned to be admitted as a member, ailing that the 
eIet!tion in November^was neld at the legal time, the committee held that, without 
regard to the legal tune of election, the election in November was not such an 
expression of the will of the people as to entitle any candidate to a seat under it. 
Holmesand Wilsmi, 4Slh Cong 1 Ells., 322-344 

Will of the people fairly and honestly ezpreued. 
** The whole theory of a government which is to be managed and controlled by the 
people exercising the elective franchise is that their will when fairly and honestly 
expressed shall be tlie law, and shall be respected by all the authorities." 
English vs. Peelie (minority report), 4Slh Qmg Mobley, 179 

Conteetant reoeiving majority oi Fetet^ eeated. 
Where the contestant had a majoritjr of 2 votes outside of a county attacked by the 
contestee, and the evidence on which this county was attacked was inadmissible, 
and even if it were admitted and the vote of the county rejecte<i or recounted in 
either of the ways suggested the oontestant would still have a majority, he was 
unanimously given the seat. 

BoU«\a. Edwards, 4£d Cong Smith, 59 

When Whole Election Set Aside. 

When no eleetion, legality of votet iaunaterial. 
'* Onlv two questions can ever arise touching an election: ( 1 ) Was there an election? 
if there was, then (2) Who had the majority of votes? ' If there was no legal elec- 
tion, it is wholly immaterial bow many votes were cast, whether they were legal 
or illegal, or who had a majority of them." 

Harrison vs. Davis, S6th Cong 1 Bart., 345 

If void when held, oan not be made legal. 
The legislature can not by subsequent enactment make l^al an' elet^tion not legal at 
the time it was held. 

McKenzie, S7th Cong .' 1 Bart., 462 

When result dianged by rejection of a preeinet. 
Where by the rejection of the vote of a precinct for fatal irregularities the result of 
the election was changed, the sitting member contended that the election should 
be set aside, as to give the seat to the petitioner would Ik* to give it to the minority 
candidate. The committee recommended the seating of the petitioner, but the 
House set the election aside, and so seems to have sustained the objection. 

EasUm vs. Scoti, 14th Cong C. and H., 282 

When whole result in donbt 
Where testimony had been taken upon the false assumption that the burden of estal>- 
lishing the l^^ity of a vote lay upon the party for whom it was cast, and, so far 
as could l)e ascertained from such testimony, a majority of the l^al votes were 
cast for petitioner, but a considerable nmnber of votes rejectea under the testi- 
mony were subsequently shown to be legal, and manj^ more may have been, and 
where this majority for petitioner was overcome by rejecting a number of polls on 
technical grounds, leaving the sitting member a majoritv of the remamder, a 
majority of the committee held that it was impossible to determine which partv 
was justly entitled to the 'seat and jecommended that a new election be ordered. 
A mmonty held that however just, such a decision might seem in this parti(;ular 
case, yet as the sitting member, upon the principles adopted by the whole com- 
mittee, had a majority of the legal votes, he was entitled to the seat. The House 
sustained the conclusions of the minority. 

Draper vs. Johnston, ^2d Cong. .'. C and H., 714 
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When impoMible to ateertain true result 
A case was referred to the Conniiittee on Electiong, from which two reports were pre- 
sented, one in favor of each candidate. The House, disregarding both reports, 
proceetied to a detailed examination of the evidence; but after a month of disra&- 
sion, having considered only part of the evidence, declared the seat vacant, it 
being impossible to arrive at a decision. 

Tj€tcher\'B. Moore, £SdCong C. and H., 844-858 

• 

When impof eible to determine who was elected. 
Where the frauds and irregularities proved were such as to render it impossible to 
determine who was elected, the seat was declared vacant 
Bowen vs. De LargCy 4^d Cong Smith, 100 

When whole remit rendered donbtfal by illegal voting. 
Where a number of illegal votes was shown, ten times greater than the returned 
majoritv of conteatee, and three times greater than the majority claimed by him 
after all eliminations possible under the evidence had l)een made, but it coold not 
be ascertained from the evidence for whom these votes were cast, the majority of 
' the committee held (but they were not sustained by the House) that it was impoe- 
sible by anv method of elimination to ascertain the true result of the election, and 
that the safest and most equitable rule would be to declare the election void and 
refer the question to the people by a new election. 

Curtin vs. Yocrnn {majority report), 46th Cong I Ellsi, 4^ 

Hot to be let aside for uncertainty resulting from the negligenee of the parties. 

*'The burden of proof, even if the doctrine of declaring an uncertain election void he 
adopted, is, we think, * * * on the contestant to show that more illeeal votes 
than the returned majority of the sitting member were cast, and either that they 
were cast for the sitting member or that it is impossible to ascertain for whom they 
were cast; and that this impossibility is an actual impossibility arising from the 
circumstances of the case, and which could not have been remedied by the use 
of due diligence, and not an impossibility arising wholly from the absence of evi- 
dence that could have, been taken. The party having the burden can not by his 
own neglect create the impossibility." 

Curtinw^, Yocum {second minority report), 46th Cong 1 Ells., 437 

If held without authority of law, void. 
If an election is held without authority of law it is void without regard to irre^lari- 
ties. The act dividing the Territory of Indiana provided that a new legislature of 
at least nine ineml)er8 and a Delegate to Congress should be elected at an election 
to be ordered by the old legislature of the Territory, which had consist«3<l of eight 
meml)er8, though at the time of the passage of the act there was no legislature in 
existence. The act was held by the committee to be fatally defective and the 
election was recommended to be set aside, but the House took no action. 

Randolph vs. Jennings, 11th Cong C. and H., 243 

First election in Haw,aii valid, though no law passed to provide for it. 
Under the laws of the Republic of Hawaii provision was made for the election by 
the ix'ople of only two sets of officials, under the organic act these laws of the 
Republic were continued in force and a Delegate was reauired to be elected, the 
times, places, and manner of holding elections to be **as nxed by law.* No new 
laws were passed, but an elei'tion was held under the forms of the law for electing; 
meml)ers of the Hawaiian legislature. As there was no provision in this law for 
an election for Delegate it was claimed that no valid election could be held under 
it, but the committee did not concur, and reported in favor of the right of the sit- 
ting Delegate to his seat. 

Wilcox, 66th Cong : Report 3001 

Before admission of State, valid. 
Where meml)ers were elected before the admission of the State, under a proposed 
constitution providing for the election of three members, and the constitution as 
subsequently ratified by Congress provided for the election of only two members, 
and only two persons presented certificates, it was held that they were entitled to 
be sworn in. 
Phelps and Cavanaxtgh, 35th Cong 1 Bart, 250 
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Before admiMion of State, void. 
The minority held that a State not yet in existence could not elect Representatives 
**to represent her nonentity." 
Phelps and Cavanaugh (minority report) , S5th Cong Report No. 408, pp. 5-7. 

Of three members ander an organic law providing for only two, void as to all three. 
Where members were elected before the admission of the State, under a proposed 
constitution providinj? for the election of three members by jjeneral ticket, and the 
constitution as subsequently ratifie<l by CJongress provided for only two members, 
the minority held that even if the admission of the Territory relate<l back to and 
lejplized the acts of the Territorial officers, no valid election could be held under 
this law, as the election of two members would be in conflict with the law under 
which the election was held, and the election of any other member would be in 
conflict with the organic law. The person having* the thinl from the highest 
number of votes was as much elected as the other two, and the House had no more 
authority to select two of the three than it would have to choose between two 
candidates having an equal mimber of votes. 

Phelps and Cavanaugh {minority report) , S5th Cong Report No. 408, pp. 5-11. 

No legal election in most of the district 
If **the election was invalid in eleven out of the twelve counties, rendering it impos- 
sible to count but 737 votes out of 8,941, no other alternative would be left but to 
set aside altc^ther such an eleirtion, and remand the case back again to the people, 
that they might have an opix)rtunity to give expression to their choice in con- 
formity to law." 

Blakeyvs. GoUady, 40th Cong 2 Bart, 419 

When election void in one-third of the district. 
Where the vote of a cit^ casting one-third of the vote of the district had to oe thrown 
out for repeating, bnberv, and intimidation, and contestant had a lar^ majority 
in the remainder of the district, the seat was declared vacant, the committee unani- 
mously concluding that it was impossible to tell for whom the majority of the 
legal votes was cast 
ButU vs. Mackeyy 44th Cong Smith, 689 

Ought not to stand on the vote of two ont of Ave counties. 
Where, in a district of five counties, the vote of three is thrown out, the vote of the 
other two ought not to determine the choice of the five. 
McFarlandv^. Culpepper, lOlh Cong C. and H., 223 

Vo election in part of county. 
The failure of the sheriff to appoint deputies to hold the election at two precincts 
was alleged as a reason why the election should be set aside, but the committee 
decided the case on other grounds. 

Randolph vs. Jennings, 11th Cong C. and H., 240 

Fraud, violence, and intimidation in ten out of fifteen parishes. 
Where there was widespread fraud, violence, and intimidation in ten out of the 
fifteen parishes of the district, the committee held that the election was void. The 
minority held that there was evidence enough to reject onljj two entire parishes 
and nine polls in two others. Contestee having still a majority of the remaining 
polls, they held that the election was good and he was entitled to retain the seat. 
The House vacated the seat. 
BenoUwB, Boatner (first jcase),64lh Cong Report 867 

Fraud and violenee in one-third of district, election valid. 
Where there was flagrant fraud and violence in one-fifth of the parishes of the dis- 
trict, casting one-third of the vote, but the committee were not sure that the fraud 
and intimidation were so general throughout the district as to render it certain that 
there was not a free and fair expression by the great body of the electors, the com- 
mittee reported in favor of the validity of the election. 

BenoUvs. Boatner (second case), 64th Cong Report 2808 

H. Doc. 510 43 
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Where eleotion fair in three-fourths of dietriot, electt m valid. 
Where there was no evidence of fraud, violence, or intimidation in nnoet (more than 
three-fourthfi) of the district, and the general charge of suppression of negro vot£s 
was rebutted by the fact that contestant was the candidate of a new vrhite Repub- 
lican party expressly opposed to ** negro domination," the committee held that the 
claim that the election was invalid was not sustained. 
The minority claimed that there was intimidation in the majority of the parisshes, 
and that the election should be declared void. 
Beattiexa. Price, 54th Cong Report 281:? 

Thoni andi of voters prevented ttom voting, but tender insniBoient to eoant them. 
Where thousands of voters, many more than the returned majority oi contestee, had 
been deprived of their votes by the partisan and unfair enforcement of an uncon- 
stitutional registration law, one member of the committee, holding that the te!?ti- 
mony did not show such a tender of votes on the part of the excluded voters a^ 
would justify counting them, recommended that the seat be declared vacant. Tte 
House agreed and vacated the seat 

Johnston \8. Stokes (Mr. McCall), 64th Cong Report 1229, p. U 

When major part of votes nnaifooted. 
It waa stated as the opinion of the committee that if partial corruption were proved^ 
but the major part of the votes remained unaffected, the result should be deter- 
mined from such major part. 
Van Rensselaer vs. Van Allen, Sd Cong C. and II., 75 

Hew election ought not to be ordered if result ean possibly be ascertained. 
**In all cases of contested elections, where the question depends upon matters of fact 
which are controverted by the parties, much difficulty is to be expected in coming 
to a decision; and where there is room for doubt, a disposition is often felt to return 
it to the people. This, however, ought not be done when it is possible to ascer- 
tain what the true result has been." When people have honestly and fairly gone 
through the process of election, "no doubts which are capable of being eolved 
ought to be permitted to operate against them. Indeed, nothing short of the 
impossibility of ascertaining for whom the majority of votes have been given 
ouglit to vacate an election.'* 

Biddle and Richard vs. Wing, 19th Cong C. and H., 506 

If election In part of district void, result decided firom remainder. 
Where the election in two parishes, existing a majority of the votes in the district, was 
vitiated by violence and mtimidation, the result was decided from the votes in the 
peaceable parishes. 

Hunt vs. Sheldon, 41»t Cong 2 Bart, 534 

** When a portion of the people of any district, in a peaceable and orderly manner, 
and in Htrict compliance with all the forms of law, manifest their will at the ballot 
Ik)x, we can see no good reason why that will should be disregarded on the ground 
that there were other people in the district who did not choose to obey the law, 
nor submit to its requirements." 

Wallace vs. Simpson, 4l8t Cong 2 Bart, 743 

Where the election in six out of nine counties was void on account of violence and 
intimidation, and contestant received a majority in the other three counties, the 
committee reported this as one of three grounds tor seating contestant The House 
seated contestant, but perhaps on one of the other grounds. 

Wallace vs. Simpson, 41st Cong 2 Bart, 735-746 

If election in small part of district void, result decided firom remainder; but if void 
in large part of district, whole eleotion void. 
The committee adoptetl the rule that in counties where the electors generally had 
not an opportunity to vote freely and without restraint, fear, or influence of fraud 
the vote snould l)e thrown out and the result declared from the vote of the peace- 
able parishes. This rule was to l)e applied even when there was no actual violence 
on the day of the election at the polls, but where there had been such a condi- 
tion of violence preceding the election that a large number or class of voters 
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refrained from voting in the reasonable fear that the scenes of violence would be 
repeated if they should attempt to vote. In the first case reported under this rule 
(Hunt iw. Sheldon) the House sustained the report of the committee, but in this 
case about half the votes were cast in the peaceable parishes, and contestee had a 
very large majority of them. In the next case (Sypher vs. St. Martin) the House 
refused to sustain the report of the committee. In the third case (Morey vs. 
McCranie) the committee reported that they preferred not to take this action of 
the House as a reversal of the rule, but "we accept the decision of the House in 
Sypher^s case not as a reversal but as a limitation of the rule adopted in Sheldon's 
case, and interpret the action of the House in Sypher's case to mean that the rule 
should not be so far extended as to apply to such a case where less than one-fourth 
of the legal electors of the district resided, and one-fifth of the registered vote was 
cast, within the peaceable parishes and precincts, and the claimant received but a 
^mall majority of that vote," In the la^ case (Morey vs. McCranie) the t^eaceable 
parishes contained about one-third of the registered vote, and in these parishes con- 
testant received a small plurality, but not a majority of the votes. If the election 
in the other parishes had been peaceable, it was evident that he could not have 
been elected. Contestee was ineligible aside from the question of intimidation. 
The committee reported against both claimants and the House unanimously agreed. 

Hunt vs. Sheldon^ 41sl Cong 2 Bart., 703 

Stjpher vs. Ht. Martin, 41st Cmg 2 Bart., 699 

Morey vs. McCranie, 4l9i Cong 2 Bart., 719 

When void in leii than half the dif trict, remit declared from remainder. 
Where the election was not contested in seven parishes, casting considerably over 
half the votes of the district, but was vitiated by violence and intimidation in the 
other five parishes, and contestant had a majority of 245 votes in the seven uncon- 
tested parishes, he was seated. 

Darrall vs. Bailey, 41«t Cong 2 Bart., 754 

When election void in one-third of district, remit declared firom vote in other two- 
thirds. 
Where the election in four out of ten parishes, casting about one-third of the vote 
of the district, was void for violence and intimidation, and contestant had a large 
majority of the vote of the other six parishes, casting two-thirds of the vote of the 
district, contestant was seated. 
Newsnam vs. Ryan, 41fft Cong 2 Bart., 731 

Not let aside when contestee's majority not overcome by most liberal constmotion of 
evidence. 
Where it was charged that contestee had been deprived of votes by the abolition of 
voting places, but there was no definite proof how manjr votes he had been deprived 
of, the committee considered the amount of increase in the vote at the unques- 
tioned election of two years later as a means of estimating the possible number. 
And where fraudulent voting was charged in other parts of the district, but the 
proof was indefinite, the committee estimated from various considerations the 
largest possible number that could thus have fraudulently voted. Adding to the 
vote of contestee the amount of the first estimate and subtracting from that of 
contestant the second, the latter was found still to have a majority, and the com- 
mittee reported in his favor. The minority reported that the title of both claimants 
was so tamted with fraud that the seat ought to be declared vacant. 

Lawrence vs. Sypher, 4Sd Cong Smith, 340-355 

Void in four oonnties, should stand on result in fifth. 
Where returns are shown to be fraudulent and there is no proof aliunde as to the 
actual vote, the fraudulent polls should be thrown out and the result stand on the 
unimpeached polls. Where the election was shown to be fraudulent in four of 
the five counties of a district, the election should stand on the result in the fifth 
county. 

McDuffie vs. Davidson {minority report), 50th Cong Mobley, 622 

Where not specifically shown invalid in half the district, election shonld stand. 
Where widespread fraud was shown in seven of the nine counties in a district, but 
the testimony as to individual precincts did not show a large enough number of 
votes affected to overcome all of the majority returned for contestee, the committee 
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held that the vote of the two nnim peached counties, arid the presamption of fair- 
ness in favor of the unassailed boxes in the other counties, must save conteetee his 
title to the seat Mr. Houk, in a dissenting report, contended that three-fourths 
of the majority having been overcome by an examination of one-fourth of the 
boxes, a general conspiracy being shown, and contestant having been prevented 
from taking testimony in regard to the other precincts, there was no ** presumption 
of fairness m favor of the unassailed boxes.'' 

Chalmers vs. Morgan, 6Ist Omg Rowell, 32»-433 

Wlien held under a law patted by a lesritlatnre not freely elected, invalid. 
Where the legislature of a Territory was found not to have been freely elected by 
the people, out to have been imposed upon them by an armed invading force, the 
seat of tne sitting delegate was aeclared vacant on tne ground that it was not held 
under a valid law, this legislature having no power to pass valid laws. 

Iiefder\8. WhUfield (firslcase), S4th Omg 1 Bart, 203 

Invalid when eleotort nnder dnrett. 
"Voters may voluntarily stav awav from the polls, and thev are thereby taken and 
deemed to have acquiescea in what was done by those wno are present But no 
such presumption rests upon those who are under duress.*' 

Pigott, S7th Cong 1 Bart, 463 

Can not well be held nnder martial law. 
"Martial law and militarv discipline, if not incompatible with, are certainly, at 
least, poor instrumentalfties for ascertaining the choice of freemen." 
McKenzieva. Kitchen, SSth Cong 1 Bart, 472 

Void if held nnder martial law. 

* Any election for a civil office held under martial law, where the qualifications of 

voters are prescribed by military officers, is not such an election as the founders of 

this Government intended should be held under the Constitution which they 

framed, and should be declared void in all cases by the Congress of the nation.'' 

McHenry vs. Yeaman (Mr. Voorhees), SSth Cong Report 70, pt 2, p. 2. 

Failure to Hold. 

Where election not held, votet that wonld have been eatt not oonnted. 
Where the law provided that if the regularly appointed officers of election failed to 
hold the election, three freeholders might organize and hold the election, and con- 
testant asked that votes be counted for him that would have been cast but for the 
failure of the officers of election to open the polls, the minority of the committee 
rejected the claim, and as it is not mentioned in the majority report it was proba- 
bly rejected by the whole committee. 
Sloan vs. RawU (minority report), 4Sd Cong Smith, 161 

** Ontiide poUt " not legally organiied not oonnted. 
**The national law provides a way in the election of Congressmen and Presidential 
electors by which persons havmg the right to vote can make that right available 
to them when it is denied them at the regular poll." Where persons did not pur- 
sue this course, but organized irr^ular "outside polls" in addition to those pro- 
vided by law, the committee refused to count the votes. The minority held that 
the so-called outside polls were regularly organized by the electors present, under 
the law of Arkansas, and were, strictly speaking, the only legal polls. The 
minority, however, proposed to count both polls. 

GaxL8e\s, Hodges, 4Sd Cong Smith, 305, 319 

Two pollt held, and both oonnted. 
Where the officers of election refused to open the poll at the proper time, and the 
friends of contestant organized other polls, at which they cast their votes, and the 
officers of election later opened polls at the regular place, the committee in one case 
counted both polls, and in the other only the poll first opened. In cases, however, 
where the friends of contestant simply declined to vote, their votes were not 
counted. 

FaUerson vs. Carmack,55th Cong Report 895 
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But one lawfal election o«n be held at the same time and place. 
There can be but one lawful election held at the same time and same place for the 
same office. It is well settled that there is no law which authorizes electors who 
believe that their votes would not be counted at the r^ular poll to resort to hold- 
ing an election for themselves at an outside poll. 

Paiierson vs. Carmack (minority report), 66th Cong Report 895, pt 2, p. 2 

Failore to open polli not nececsarilj fatal to whole election. 

Unless the failure to open polls can be traced to contestee, or it appears that such 

failure was the result of a design on the part of his jxjlitical supporters to deprive 

legal voters of an opportunity to vote for contestant, it will not of itself justify the 

oraering of a new election. 

SmaUsvB. EUioU, 60thCang Mobley, 672 

If organiied by electors, under the law, yalid. 
Where it was provided that if the regularly appointed officers of election do not 
appear before 9 o'clock any three electors may hold the election, and the regular 
officers not appearing the electors held the election under the law, but the regular 
officers opened another poll after 9 o'clock, held that only the votes cast at the 
first poll should be counted. 
McDujffie vs. Datidson, 60th Cong Mobley, 596 

Where the Federal polls were not opened, by reason of the failure of the managers 
to act, but the electors, under the law, improvised an election board and cast their 
votes, the committee unanimously counte<i the vote. 

Murray VB. EUioU, 64th Cong Report 1567 

Unless voters organiie under the law, no remedy. 
Where the officers of election in certain precincts hold no election and the voters 
neglect to exercise their right to organize and hold the election, the votes that 
would have been cast can not be counted, nor can the general result be affected. 

Bradley vs. Slemons, 4^th Cong 1 Ells., 312 

Where no election is held votes can not be counted. 

Featherston vs. Catej 5l8t Cong Rowell, 111 

Electors declining to vote, result not affected. 
Where, in consequence of a dispute over the ejection of a person claiming to be an 
election officer, some members of one party refused to vote, but they could have 
voted and were encouraged to vote, and there was no definite proof of their num- 
ber, the committee held that the result could not be affected. 

Myers V9, MoffeUy 41«t Cong 2 Bart., 570 

By Ballot {see also Ballots, sbcrbcy of). 

Election "by ballot'* impUes a secret ballot. 
Where the election is required to be bv ballot it is intended " to insure to each elector 
the privilege of a secret vote," and he can not be compellwi to disclose the name of 
the candidate for whom he voted. Without such disclosure it would be in vain to 
inquire into his qualifications with a view to purge the polls. 

Easton vs. Scott {committee, overruled hy House) , 14th Cong C. and H., 276 

Viva voce election illegal when required to be by ballot 
Where the election was required to be by ballot and the officers sworn, held that the 
votes cast at an election viini voce^ held by fewer officers than the law required, and 
they not sworn, rejected by the county returning board and a return of them irreg- 
ularly forwarded to the governor, and by him counted, should be rejected. 
EaMonwn. Scott, 14th Cong C. and 11., 276 

Where, on account of the failure of the election officers to hold an election, the elect- 
ors did not vote by ballot, but ommized and expressed their preference viva voce, 
held that such election could not be considere<L 
SmUh \B. Shelley, 47th Cong 2 Ells., 32 
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• Viva Voce (and see all early cases from Virg:inia and Kentucky. ) 

Votes of deaf and dumb received. 
By the constitution and laws of Kentucky all votes were to be given ** personally and 
publicly riva voce.'* Votes hatl been cast by persons who were deaf and dumb, 
but were intelligent and could read and write. Of course they could not literally 
vote **Wr« T'ore.** The Kentucky senate had (in the case of Williams and Mason, 
printetl in C. and H., 802-811) rejected such votes, and the committee at first, by a 
majority vote, rejected them, but subsequently reconsidered the decision and 
allowed the votes. 

Letcher \8, Moore, £Sd Cong C. and H., 751, 828 

By General Ticket {see also Election laws.) 

By general ticket, valid^ 
The majority of the comtaittee held that the provision of the apportionment act under 
the Sixth Census requiring that Representatives should be elected by districts was 
void because it could not be executed of itself and Congress had no power to com- 
mand the State legislatures to pass the regulations necessary for its enforcement. 
The minority held that it was a valid alteration of the election laws of the States, 
and that if the election laws as so altered could not be enforced without further 
legislative regulations, the command to the legislatures to enact such regulations 
came from the words of the Constitution and not from the law of Congress. Four 
States had elected their Representatives by general ticket, and the majoritv held 
that these elections were valid, the minority that they were void. The House, 
without sustaining the reasoning of either report, retained the sitting members in 
their seats. 

Members elected by general ticket, 28th Cong 1 Bart., 47-69 

The fact that members were elected by general ticket instead of by districts, held 
not to invalidate their election. 
Phelj)s and Cavanaugh, S5th Cong 1 Bart., 249 

Time op Holding {see also Irregularities in hours op holding election). 

Held on wrong day, invalid. 
The committee held that if the all^ation that an election had been held on a different 
day from that required by law had been sustained the election would have l)een 
void; but under a proper interpretation of the law it had been held on the right 
day, and was legal. 

TenneMce election, 42d Cong Smith, 3 

Where the election in a precinct was held the day before the legal day, the com- 
mittee threw out the vote. 

Manzanarea vs. Lu nit, 4Mh Cong Mobley, 63 

Provisions prescribing, mandatory. 
■ **It will not be pretended that the proper construction of an act of Congress is to be 
determined by the voters of a particular district. The provisions of law which fix 
tlu time and place of holding elections are mandatory. As to the time of election, 
the day can not be changed even by the consent of all the voters (McCrarv, sec. 1 14). 
Ignorance of the proi)er time or a misunderstanding of the law on tte part of a 
portion of the electors will not deprive those who do understand the law and who 
so act u|K)n the day prescril)ed by law from their right to vote and control the 
election." 

Patterson vs. Brlford, 45th Cong 1 Ells., 59 

Not ordinarily to be changed by general consent. 
" It is no doubt the rule of the law in regard to elections that the expressed will of the 
people shall be followed if it be reasonably practicable to construe legal provisions 
so as to carry it out. It has, however, never been claimed that unofficial commit- 
tees of political parties could abrogate the official proclamations of State oflBcerSj or, 
in the presence of such official notice to the contrary, condense two elections mto 
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one. In order to do this it would be neceasary to find that the law was clearly in 
accord with the action of the people contrarj' to the proclamation, and that the 
people themeelves clearly intended at that time to make their action final and 
conclusive." 
Pattersonys, Belford {Mr. Cox), 4Sih Cong 1 Ells., 72 

Members can not sit in two Congresses on same election. 
Where Representatives were elected to Congress in anticipation of the restoration of 
the right of representation to the State, and that right oecame effective while the 
Fortieth CJongress was still in session, and the claimants were admitted to that Con- 
gress, it was held that they could not under the same election be admitted to seats 
in the Forty-first Congress. 

Georgia cases, 41st Cong 2 Bart., 596 

In Iowa, on day of Presidential election. 
The committee found that under the constitution and laws of Iowa (in force in 1860) 
the day of the Presidential election was the legal day for holding elections for Rep- 
resentatives in Congress in the years when there was a Presitlential election. 

Btfington vs. Vandeier, 37th Cong 1 Bart., 396 

In West Virginia, in Angnst. 
The old code of West Virginia fixed the election of Representatives in Congress on 
the same day with the general election, viz, the fourth Thursday in October. 
The constitution of 1872 was submitted to the people on August 22, 1872, for rati- 
fication, and in a sche<lule it was provided that at the same time and places an 
election should be held "for senators and members of the house of delegjates, and 
all officers, executive, judicial, county, or district, re<^uired by this constitution to 
be elected by the people.*' After 1872 general elections were to be held on the 
second Tuesday in October. Congressional elections were held both on August 22 
and on the fourth Thursday in October. A majority of the committee were of the 
opinion that theOctoljer election was valid; a mmonty held that the Congressional 
election was attached to the general election and that the election of August 22, 
1872, was a general election. Another minority were of the opinion that the elec- 
tion of August 22 was a special election, and that the Congressional election should 
have been held on the second Tuesday in October, the day provided for holding 
general elections in the future. The House admitted the claimants elected at the 
August election. 

m?aZ^:MarHn:-><^^-^0 8n,ith. 10^130 

In Colorado, aocording to section 25, Bevised Statntes. 
"The act of March 3, 1876, which modified the twenty-fifth section of the Revised 
Statutes so as not to apply to any State whose constitution must be amended in 
order to effect a change of the election of State oflScers in such States, in no way 
related to the State of Colorado." 

Paiiersonve. Belford, 4Sth Cong 1 Ells., 55 

"If Congress could confer on any other body power to repeal an act of Congress, in 
its discretion, and if such body should fail or refuse to make the rei)eal, the act 
would continue in force, just as if the authority had not h^n given." If it be 
concedetl that the constitutional convention of Colorado had i)ower to fix the time 
for the election of a Representative in Congress by virtue of the enabling act, yet 
the said convention not having exerciseil that power, the act of Congress fixing 
the election in Novemlxjr must stand and be applicable to the State of Colorado. 
Patterson vs. Belford, 45th Cong 1 Ells., 57 

In Colorado, November 7, 1876. 
The committee found that under the Constitution and statutes of the United States 
the enabling act atlinitting the State of Colorado, and the constitution of that State, 
the legal time for holding an election for Representative in the Forty-fifth Con- 
gress was November 7, 1876, and that the candidate receiving the majority of the 
votes cast. on that day was elected. The minority found that the k»gal day was 
October 3, 1876. Mr. Cox, in a dissenting report, held that no legal election had 
been held or could be held without further legislation by the State legislature. 

PaU^rson vs. Belfcyrd, 4Sth Cong 1 Ells., 52-73 
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Iowa ezeepted from teetioB 95, SeviMd Statutes. 
The committee held that the State of Iowa was within the exception created bj sec- 
tion 6, chapter 130 of the acts of 1875, excepting from the provisions of section 25 
of the Revised Statutes (fixing Congressional elections in November) those States 
** whose constitution must be amended in order to effect a change in the day of 
election of State officers in said State/' and that the election held in October, IS78, 
was legally so held. 
Holmes and Wilson, 46th Cmg 1 Ells., 329-344 

In State in Rebellion. 

Claimant admitted. 
Where the loyal citizens of a State in rebellion cast their votes for Representatives in 
the Ck)ngre8s of the United States, and a claimant showed that he had received 
some 2,(XK) votes — all that were cast in his district. — and that there was no such 
armed force in possession of the district as to prevent the loyal citizens from vot- 
ing, he was admitted to his seat 

aements, S7th Cong 1 Bart., 367 

Where the election was held in form of law in three counties, containing a little over 

one-fourth of the population of the district, but the rest of the district was within 

the rebel lines, the committee came to no conclusion, but the House admitted the 

claimant. 

Segar (second case), S7ih Cong 1 Bart., 414 

Claimant not admitted. 
Where the State was in rebellion, and the only legal votes claimed to have been cast 
in the district for Representative in Congress were 10 votes in one precinct, and 
these votes were not cast in form of law, and what purported to be the return was 
not certified or properly proved, the claimant was not admitted. 

C/ptow, S7th Cong ^ 1 Bart., 368 

Where the whole district, except one precinct, was in the armed occupation of rebels, 
and the election in that precmct was not held in accordance with law, the clain[iant 
was refused admission. If the loyal voters of the district could have freely 
expressed their choice, the committee would not have held the election in\*a]ia 
because the law was not complied with. But most of the voters had no oppor- 
tunity for voting or knowled^ of the election and could not be held to have acqui- 
esced in the result, for ** acquiescence presumes liberty to protest. In this instance 
that liberty did not exist.'* 
Beach, S7th Cong 1 Bart., 395 

Where nearly all the district was in armed occupation by the rebels and there was 
no formal election anywhere, but a few citizens signed a paper favoring claimant 
for Congress, he was refused admission. 

Foster, 37th Cong 1 Bart, 425 

Where the election was held under the proclamation of military officers, prescribing 
different qualifications for voting than those prescribed by the con itution and 
laws of the State, and many of the forms of law were not observed and the elec- 
tion could only Ihj held in four of the eleven counties, the clmmantB were not 
admitted. 
McCloud and Wing, 37th Cong 1 Bart., 455 

Where the whole district was in the possession of the contending armies and only a 
few precincts were so situated that votes could be cast in them, and the only proof 
l)ossible of the votes cast at these were unsworn statements and letters, the claim- 
ant was not admitted. 

Hawkins, 37th Cong 1 Bart, 466 

Where the election was held in only two of the nine counties of the district and at a 
time different from that fixed by the governor, the claimant was not admitted. 
McKemie,S7th Cong 1 Bart. 460 
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Where the counties in which the selection was held contained a little lees than half 
the territorjr and population of the district, and parts of some of these counties 
were still disputed territory, so that elections could not be freely held, the claim- 
ant was not admitted. 
McKemie vs. Kitchen, 38ih Cong 1 Bart, 468 

"Where the vote actually polled was such a minority of the whole vote that it could 
not be determined that tne person selected by that minority was the choice of the 
whole district, and the absent majority were not voluntarily staying away from 
the polls, but were kept away by force, then no such selection thus niade could be 
treated as an election.^' 
Segar, S8th Ckmg 1 Bart, 579 

Where the election had been suppressed in nineteenth-twentieths of the district bv 
the orders of the military governor, enforced by the troops under his cominand, 
the committee held that the few v^tes cast in the remainder of the district could 
not constitute an election. They, however, strongly condemned the action of 
the military governor. 
Field, SSth Cong 1 Bart., 581 

Beoonstrnctioii bj military anthoritiet. 
The majority favored and the minority opposed the admission of claimants elected 
in pursuance of a reorganization of the State government, initiated and partly 
directed by the military authorities. The cases were not reached by the House. 

Bomnzo, Field, and Mann, S8th Cong {2 Bart' 1^^^ 

EXiEOnON LAWS (see also United States Supervisors and R^istration Laws) . 

Power of Oongrei 1 to alter State election laws for Congreisional elections. 
"The privilege allowed Congress of altering State regulations or of making new ones, 
if not in terms, is certainly in spirit and design, dependent and contingent. If the 
legislatures of the States fail or refuse to act in the premises, or act in such a 
manner as will be subversive of the rights of the people and the principles 
of the Constitution, then this conservative power interposes, and upon the 

f)rinciple of self-preservation, authorizes Congress to do that w^hich tne State 
egislatures ought to have done." The committee argued that it was never 
intended that Congress should use its power except in these contingencies, but 
conceded that the power existed without reference to them. 
Members elected by general ticket, S8th Cong 1 Bart., 49-52 

While Congress possesses the power to alter the regulations of the States in regard to 

elections of Senators and Representatives, it ha«» no power to command the State 

l^slatures to make such regulations, and any attempted alteration by Congress 

which can not be carrie<i into effect except by auxiliary State legislation is void. 

Members elected by general ticket, 28th (hug 1 Bart., 52 

An alteration of the State election laws made by Congress becomes a part of the laws 
of the States, and has the same validity as if •made by the legislatures themselves. 
If the laws as so altered can not be executed without further regulations, the State 
legislatures are commanded by the Constitution, and not by the law of C'ongress, 
to enact such regulations. 
Members elected by general ticket {minority report), 28th Cong I Bart, 61-63 ' 

Laws of Congress engrafted on State laws. 
"From the moment of the passage of the act of Congress [fixing elections in Novem- 
ber] it became and was engrafted upon the statutes of every State in the Union, 
and it required no auxiliary State legislation to give effect to the national statute. 
But the election laws of the several States which fixed the places and prewriljed 
the manner of such elections were not affected, altered, or repealed; and the national 
statute fixing the time and the State statutes fixing the places and prescribing the 
manner of holding the Congressional ele<'tions formed a complete election machin- 
ery for the election of Representatives in Congress." 
PoWerwm vs. Belford, 46th Cong 1 Ells., 58 
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State laws for Oonffressional elections do not beeome Federal laws. 
State election laws do not become Federal laws when Representatives in Congress 
are elected under them. "Such an idea is wholly repugnant to the Constitution, 
which expressly provides that the States may make laws for the election of Con- 
gressmen, while Congress may make, alter, or amend them." 
Lynch vs. Chalmers (minority report), 47th Cong 2 Ells., 378 

State laws most not be sneh as to prevent the execution of the United States snper- 
Tisors law. 
The United States supervisors law was enacted by Congress in pursuance of its con- 
stitutional power to make regulations as to the times, places, and manner of hold- 
ing elections for Representatives in Congress, or to alter State regulations on these 
subjects. From the moment of the enacting of these provisions (February 28, 
1871) they became a part of the election law of the State of Massachusetts, over- 
riding all oppt)8ing State statutes made or to -be made by the State, and the pa^^age 
of the State law of April 20, 1876, authorizing an aldermanic count, so far as it 
provided for the taking of the final count of the votes for the Representative in 
Congress out of the supervision and scrutiny of the United States supervisors of 
election, was an evasion, if not a nullification, of the Federal law. After Congress 
had provided for the appointment of two supervisors of election for each voting 
place, and had retjuired such officers to count the vote for Representative in Con- 
gress, and to remam with the Imllot boxes until the count was wholly completed 
and the certificates made out, it is not competent for any State to provide another 
boanl of canvassers, who may take possession of the ballot boxes, exclude the 
Federal oflBcers, ancl secretly count the votes, and declare a different result. 

Deanws. Field, 45th Cong 1 Ells., 194 

United States supervisors law not an alteration of State laws. 
The United States supervisors law was not enacted by Congress in pursuance of its 
power to *' make or alter" regulations as to the mannerof holding elections for Rep- 
resentatives in Congress. Under it the manner of holding the election is in no 
way regulated. The supervisors are appointed by the courts as instruments in 
the process of *' enforcing the right of citizens of the United States to vote in the 
several States." Tney are not managers of an election, but guardians and scruti- 
nizers of an election managed by others, oflBcers of the Stat^. Their duties are 
confine<l to the day of election, and the places of holding an election, and a stat- 
ute providing for a subsequent recount by a lx)ard of aldermen is not an interfer- 
ence with the performance of their duties, and is not in conflict with the Fe<l- 
eral law. 

Detttivs. Field (minority report), 45th Cong : 1 Ells., 221 

Election law of South Carolina condemned. 
In reganl to the South Carolina election law approved March 1, 1870, the committee 
said: "The law under which the election was held seems to be well calculated to 
cover, if not to encourage, fraud, inasmuch as it neither requires r^stration of the 
voters nor a public canvass of the votes at the close of the polls, but allows the 
managers of each precinct, or one of them, to retain possession of the boxes con- 
taining the ballots uncounted for three days, at the end of which time they are 
required to deliver them over to the comniissioners of election for their county, 
together with the i>oll list, and these latter officers may retain the boxes for ten 
days longer before making the canvass. But the committee, having no power over 
the law, must content itself with simply calling attention to it." 

McKi»»ick vs. Wallace, 4^d Cong Smith, 99 

Held nnconstitntional. 
The provision of the election law of South Carolina which provides for several ballot 
boxes, distinguisluMl from each only by the labels, and that no ticket found in the 
wrong l)ox shall \m counted, is pra^ttically an eilucational test, and is hent»e in 
diret^t violation of the constitution of the State. 

3/j7/<tvs. Elliott, fiUt Omg Rowell, 515 

Validity of Mississippi constitntion not decided. 
Contestants claimed that section 241 of article 12 of the constitution of Mississippi, 
adopted in 1892, was void, as being in conflict with the Federal Constitution and of 
the act of Congress of February 23, 1870, by which Mississippi was readmitted to 
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reprcfientation in Congrees. The committee reported: "As the committee are of 
the opinion that a decision that the constitution of Mississippi was invalid would 
not necessarily deprive the State of Mississippi of representation in Congress, they 
do not attempt to decide said question." 

Neivman vs. Spencer^ 54th Cong Report 1536 

RaUiffyB. }ViUia7rut, 54th Cong Report 1537 

Broim vs. Allen, 54th Cong Report 1538 

Election law of New York oonstitntional. 
Contestant claimed that the election law of New York requiring a candidate for Con- 
gress to be nominated by a party convention or be petitioned for by a certain per 
cent of the voters before having his name printed on the l)allots was in violation 
of section 1 of article 14 of the Constitution of the United Statas, but the commit- 
tee said that if this were the case the election laws of nearly all the States were 
unconstitutional. They held the law constitutional. 

Campbell vs. Miller^ 54th (}mg Report 106 

ELECTIVE FRANCHISE (see also aualiflcatdons of Electors). 

A political, not a natural, right. 
*'The elective franchise is a political, not a natural, right, and can only be exercised 
in the way, at the time, and at the place which may be designated by law.'* 
Miller vs. Thompson, Slst Cong 1 Bart., 120 

May be withdrawn by the power which gave it. 
The Supreme Court of the United States had decided that the portion of the consti- 
tution of Missouri prohibiting persons from practicing law who could not take an 
oath that they had not committed acts of disloyalty was unconstitutional, as being 
an ex pod fa<io law. The committee held that the same objection would not apply 
to the provision depriving these persons of the right to vote, as this provision was 
not in the nature of a punishment. ' Suffrage is a political right or privilege which 
every free community grants to such number and class of persons as it deems fittest 
to represent and advance the wants and interests of the wnole. No State grants it 
to all persons, but with such limitations as the interests of all and the interests of 
the State require. When once granted it is not a vested, irrevocable right, but it 
is held at the pleasure of the power that gave it, and the State may, by a change 
of its fundamental law, restrict as well as enlarge it" 

BuTch vs. Van Hom,40ih Cong 2 Bart., 209 

ELECTOB. 

See Qualifications of Electors. 

ElilOrBILITT. 

See Qualifications of Representatives and Ineligibility. 

ENABLING ACT (see also Utah) . 

Belstei back to and leg^liiee acti of Territorial anthorities. 

**The act of admission into the Union, upon l)eing consummated, relates back to and 
legalizes every act of the Territorial authorities exercised in pursuance of the orig- 
inal authority conferred. As the election of Meml)ers of this House looks directly 
to the end in view contemplated by the enabling act of Congress, the committee 
think it entirely within the scone of adion conferre<l upcm the i)eople of the Ter- 

• ritory, and should be respecte<l by Congress." Meml)erH thus electtnl l)t»fore the 
admission of the State, and at the election at which the proiwsed constitution was 
submitted to the people, were a<lmitted. 
Phelps and (Javamiugh, 35th Cong 1 Bart., 249 
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SSTOPPEL (see also Agreement, Admission, Waiver, and Suppression, of 

Evidence). 

Should not prevent investigation of important matters. 
The principle of estoppel oujjht not to be applied by the House to prevent the inves- 
tigation of matters of public importance. 
ReedevYs. WhUfidd (firstcase), S4th Cong 1 Bart, 1^ 

A party can not oliijeet to evidence introdnced by liimself. 
A tabulated statement of returns, certified by the Secretary of State to the governor, 
having been put in evidence by the contestant, he was held by the minority to be 
ijound by the whole of it, an<} could not be heard to object to the counting of cer- 
tain returns included in it, on the ground that they were not made by the proper 
oflicers, though returns of the same sort not included in this statement were 
rejected. 
Brockenbrough vs. CkJ)eU (minority report) . . .Rept. No. 35, Ist sess. 29th Cong., p. 15 

By swearing in of oontestee. 
No sort of estoppel can arise from the fact that contestee was sworn in with other 
members at the beginning of the session. 

Clayimi vs. Breckinridge^ Slst Cong Rowell, 692 

EVIBEKCE. 

Additional. 

Extension of time not to be granted withont strong reasons. 
Without vety strong reasons to show the necessity of further proof, the right of con- 
testing a seat in Congress would be useless and nugatory if postponements and 
protracted appointments for taking additional evidence after the meeting of Con- 
gress should be allowed, especially when the parties have already had an equal and 
sufficient time for taking testimony. 

Newland vs. Graham, 24th Cong 1 Bart, 6 

Applications for extension of time looked npon with disfavor. 
"The House has always discountenanced propositions which favor delay in contro- 
verted elections, for the reason that this course is harassing and vexatious to the 
rightful claimant, and encourages parties to look for compensation in proportion 
to their address in prolonging the contest,* while at the same time inducements are 
multiplied for the prosecution of contests upon frivolous grounds." 

WxUiamson vs. Sickles {minority report), 36th Cong 1 Bart., 296 

Extension of time by agreement of parties disoonraged. 
"One purpose of the statutes of the United States above cited (in regard to the time 
of taking testimony) was to compel parties to a contested election seasonably to 
prei)are their case, so that it might have an early determination by the House. 
The practice which has arisen of permitting parties by agreement between them- 
selves to postpone the time of takmg testimony without any previous authority of 
the House of Representatives, or any express ratification oi it by the House, is an 
indefensible one, and has, in the opinion of the committee, been carried too 
far. * * * It may happen, indeed, that from unforeseen causes an extension of 
time may be necessary, and the House of Representatives may not be in session, 
and therefore no previous application can be made to it, but in such cases, if the 
parties agree to an extension of time, the agreement should be in writing, signed 
l)y the parties or their attorneys, and application should be at once made to the 
House of Representatives when in session for a ratification of such greement. 
The evils resulting from permitting the parties, at their own convenience, to regu- 
late the time of taking testimony, without regard to the statutes or the public inter- 

Ut was customary at this time to allow the contestant, if unguecesBfal, the mileage and per dtdn 
of a member until the decision of the contest. A sitting member or a successful contestant received 
no extra allowance for expenses. 
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est, are too serious and obvious to require comment. * * * We think it of 
great importance in election cases that parties should understand absolutely that 
all agreements in contravention of the statutes of the United States, in regard to 
the taking of testimony, to be considered at all should be in writing, properly 
signed) and made a part of the record itself. Even then the policy of the law 
requires that they should not be regarded unless it appears that they were bona 
fide entered into for an adecjuate and reasonable cause to be determined by the 
House of Representatives, either before or at the time of deciding the election 
case." Where all the testimony was taken long after the time, the contestant 
alleging and contestee denying an oral agreement, the committee reported that 
the case should be dismissed. But they called attention to the fact that the evi- 
dence, if considered, would not establish contestant's case. 

O'HaravB. KUchin,46th Cong , 1 Ells., 378-3a3 

Application for extension of time should be tpeeiflo. 
Where application, supported by affidavits, was made by the sitting member for an 
extension of the time to take testimony, it was refused on the ground, among others, 
that "the affidavits relied on are fatally defective in this, that they do not state 
the names of the witnesses whose testimony is wanted nor the jiarticular facts 
which can be proven by their testimony." 

Giddingsye, Clarkj 4^d Cong Smith, 94 

An affidavit accompanying an application to take further testimony should state 
specifically the facts expected to be proved, and the witnesses by whom they are 
to be proved. After the committee has decided against an application and reported 
the ^unds for its decision, it is too late to put in a new application avoiding the 
decision. 
Mabsonys, Oates, 47th Cong 2 Ells., 11 

Probable showing mnst be made. 
**A case should not be reopened unless it appears to the House that on a new hear- 
ing the contestant would probably be able to produce evidence which would entitle 
him to his seat." 

Thobevs. Carlisle, 60th Cong Mobley, 526 

A prima faoie case for reopening not to be rebntted hj ex parte affidavits. 
Where a prima facie case is made for the reopening of an election case it can not be 
rebutt^ by ex parte affidavits. But a reasonable showing having been made by 
contestant, he should be permitted to establish his allegations by legal evidence. 
Thobe vs. Carlisle {minority report) , 50th Cong Mobley, 531 

Allegation that returns in same handwriting refuted hj returns themselves. 
A prima facie case for reopening made by contestant can not be rebutted by ex parte 
affidavits, but where the chief charge was that a large number of returns were in 
the same handwriting and the original returns were presented and by their appear- 
ance effectually refuted the charge, their presentation was not of the same charac- 
ter as a counter affidavit on a disputed question of fact. 

ThobewB, Carlisle {Mr, BoweU) , 60th Cong 1 Mobley, 534 

Beasonable diligence required. 
Parties should be bound by a reasonable rule of diligence, and unless it is shown that 
due diligence has been used an application for an extension of time to take addi- 
tional testimony will be refused. 

Mabsonvs, Oates, 47th Ccmg 2 Ells., 8 

Where the contestant fails to show due dili^nce in the use of the time allowed him 
by statute, the committee is not justified in allowing further time. 

Thobe \s, Carlisle, 60th Cong Mobley, 525 

Ck)nte8tant asked for leave to take further testimony, but as he failed to show that he 
had been reasonably diligent in procuring testimony within the time, the com- 
mittee recommended that the application be denied. 

Vanderhurg vs. Tongw., 66th Cong Report, 437 
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Leave to take more testimony refuted. 
CJontestant applied for leave to take further testimony on the grounds stated in his 
notice, and one other, alleging that he had been impeded in taking testimony and 
his witnesses intimidated l)y his own arrest for contempt of court, but the com- 
mittee refused the leave, as contestant had made no attempt to take testimony 
until the last five days of his time, and had not been arrested until the time had 
expired, and was then detained only for a few moments, and as it was very doubt- 
ful whether he could establish the facts alleged even if the case were reopened. 

Campbell vs. Miner^ 54ih Cong Report 106 

Leave to wtyb notice denied. 
The committee denied the application of petitioner for leave to serve notice of con- 
test, on the grounds that with reasonable diligence notice could have been served 
in time; that it did not appear that there was any substantial ground of contest, 
and that petitioner, not being an inhabitant of th^ State of Virginia at or near the 
time of the election, was ineligible. 

McDonald vs. JoneSf 64th Cong Report 568 

Insufficient showing made ; leave refused. 
Where there appeared to be no reason for making an exception of the case, and it 
appeared from contestant's own showing that if the case were reopene<i the result 
of the contest would not be different, the committee refused to open the case for 
the taking of further testimony. 

Hoge vs. Oteyy 54th Cong Report 1530 

Sitting member shonld make stronger showing. 
Where contestee applied for time to take further testimony, but did not state the 
names of his informants, the sources of their information, or the parties to an 
alleged agreement sought to be shown, the committee refused the leave. The 
sitting member, as the one who w^ould be the beneficiary of the delay, should 
make a stronger showing. 

17m Horn vs. Tarsney^ 54ih Cong Report 355, pt 1 

The minority favored reopening the case. 

Van Ilbm vs. Tarsnqfy S4th Cong Report 355, pts. 2 and 3 

If allegation of intimidation of witnesses had been sustained, it would have been good 
ground for reopening. 
Where contestant asked for a reopening of the case, and that a subcommittee be sent to 
take the testimony, on the ground that he had been prevented from taking it by 
riotous and tumultuous conduct, the committee stated that this ground, if sus- 
tained, would justify granting the petition, but in this case it was not sustained, 
and they recommended that the application be denied. 
Hudson vs. McAleery 55th Cong * Report 354 

Proper manner of procedure if Congress not in session. 
"The committee are of opinion that if either party to a case of contested election 
should desire further time, and Congress should not be then in session, he should 
give notice to the opposite party, and proceed in taking testimony, and present the 
same and ask that it be received, and, upon good reason being shown, it doubtlees 
would be allowed." 

Vullandigham vs. Campbell^ 35th Cong .• . 1 Bart , 224 

Extension of time to take testimony. 
Where the sitting member was notified that his seat would be contested, on May 7, 
but testimony was not taken by petitioner until October 10-22 and there then 
remained too little time for the sitting member to procure testimony before the 
session of Congress, the committee held that he could not have been expected to 
take testimony until the petitioner had taken his, and recommended that he be 
given further time. (There was no law for taking testimony in force at the time,) 
But the House refused the request and gave the seat to the petitioner. 

Taliaferro vs. Hungerford {first contest) y l^th Cong C. and H., 248 
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Additional time granted. 
Where the taking of testimony was interfered with by the presence of the enemy's 
cruisers, further time was granted. (There was no general law in force for taking 
testimony at the time. ) 
Bassetl vs. Bayley, ISth Ci/iig C. and H., 255 

Case already decided, extension unnecessary. 
Where the sitting member applied for time to procure further evidence, but the com- 
mittee decided the case in nis favor on the evidence already produced, the applica- 
tion was rejected as unnecessary. 

Washburn \^. Ripley, 2l8t Cong C. and IL, 683 

Where notices to take testimony insufficient, additional time granted. 
Where notice to take testimony was by inadvertence served on the contestee only 
nine days, instead of the required ten days, before the taking of the testimony, 
but under such circumstances that it was im{K)ssible for him to appear at its tak- 
ing, the committee passed a resolution granting further time to take testimony. 

Archer vs. Alien (first report), S4th Cong z Report 8 

Application for extension of time granted. 
Where notice of contest and answer had been served, but contestant gave no notices 
to take testimony until the time was more than half gone, and the sitting delegate 
had gone to Washington and knew nothing of the testimony, the committee were 
of the opinion that tne sitting delegate erred in not having an attorney to repre- 
sent his interests in the contest of which he had been notified. But as the (Ques- 
tion was "not simply what these parties have done or omitted to do, but what 
was the expressed wish of the people of Nebraska," the committee recommended 
and the House granted an extension of sixty days. 

CJuipman vs. Ferguson, 35th Cong 1 Bart, 268 

Where the county canvassers certified votes as cast for "Member of Congress" 
instead of "Representative in Congress," and the State canvassers in consequence 
refused to determine the result in the usual manner or to issue certificates of elec- 
tion, the contestant, believing that he could not proceed under the act of 1851 until 
there had been some further determination of the result, did not prosecute his 
case, but on the meeting of Congress petitioned to be allowed time to procure tes- 
timony. The committee, without deciding whether or not the case came within 
the act of 1851, but believing that contestant had proceeded in a bona fide belief 
that it did not, recommended that the extension be granted. The minority held 
that the contestant should have proceeded under the law. The House agreed with 
the committee and granted the extension. 

WilUainuon vs. Sickles, S6th Cong 1 Bart., 288 

Where none of the Representatives from a State had been admitted until near the close 
of the first siession, and the contestant had not served notice of contest on account 
of an understanding with contestee, the committee recommended that further time 
be given to serve notice and answer and take testimony. The House took no 
action. 

Thomas \s. Amell, S9th Cong 2 Bart, 163 

Where counsel for sitting member had been bribed by contestant to act for him and 
to refuse to surrender testimony in his possession, the sitting member was given 
further time to take testimony, and part of the committee were of the opinion that 
the act of contestant, which would furnish ground for his expulsion it he were a 
member, would justify a refusal to permit him to proceed with the contest. 
Bowen vs. De Large, 4^d Cong Smith, 99 

Where the registration, election, and returns were fair and honest "in some if not in 
a majority of the parishes of the State," the committee did not feel at liberty to 
declare the seat vacant, though neither contestant had furnished sufficient evidence 
to establish his right to the seat. The parties were given time to procure further 
evidence. 
Sfieridan vs. Pinchback, 4Sd Cong Smith, 206 
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Additional time refnaed. 
Where five months after the election and three months after the inception of the 
contest, the sitting member asked for time to procure the poll books of several 
townships, alleging that they were irr^ular, held that he bad already had sof- 
ficient time, and the application refused. 

EcuUo7i\8. ScoU, 14th Cong C. and H., 2^ 

The committee held that the fact that the sitting menrber was a member of the pre^ 
vious House and in attendance on its sessions during most of the time that testi- 
mony was being taken was no ground for an application for time to take further 
testimony, as tlie law (of 1851) plainly contemplated that the parties might be 
represented by agents. The fact that contestant had occupied the entire sixty days 
was also insufficient, as, while the law prevented either party from taking teeti- 
mony in two places at once, it did not prevent both parties from taking teetamony 
at the same time. 

Vallandigham vs. Campbell^ S6ih Cong 1 Bart,, 224 

Where contestee applied for further time to take testimony, on the ground that the 
contestant had introduced his testimony during the last few days ofthe sixty days, 
and the most important of it on the last day, and presented ex parte affida\4ts to 
show that he could impeach and contradict this testimony, the committee held 
that he might have taken his testimony within the time, especially as he had ten 
days* notice of the witnesses to be examined, and recommended that no extension 
of time be allowed, saying: "To^rantsuch postponements and protracted appoint- 
ments for taking additional testimony after the meeting of (Jongress, and after 
Ixjth parties have had equal and sufficient opportunity to present their full case, is 
practically to nullify the law, to render the right of contesting a seat in CongTeiss 
useless and nugatory. If such application rests upon no stronger reason than the 
laches of the party making the same, it should be promptly rejected. To do other- 
wise is to disregard the rights of parties and constitutents, to trifle with the privi- 
leges of the House, and to make the labors of your committee interminable and 
useless. It is due to every interest concerned that the rights in dispute should be 
settled and parties held to reasonable diligence, under the laws of tne land, in the 
prosecution and presentation of their respective claims." The minority recom- 
mended that the application be granted, but the House agreed with the majority, 
and refused to extend the time. 
Howard vs. Cooper^ S6th Cong 1 Bart, 277 

Where contestant applied for further time to take testimony, he having taken none, 
alleging as a reason that there were but two judges of the district court in the Ter- 
ritory and that one of them was inaccessible and the other a violent political 
opponent, but he had given notice to take testimony before a probate juaee, and 
no reason was assigned for not doing so, the extension asked for was refused. 
Gallegos vs. PereOy 38ih Cong 1 Bart, 482 

The law of 1851 permitting both parties to take testimony at the same time, it was 
not a sufficient ground for an extension of time that the contestant had occupied 
the entire sixty days, and in this case, it appearing that the sitting member had 
attended at the taking of testimony only a few minutes and had made no attempt 
to take testimony himself, the application for an extension of time was refused. 
The law allowing the House to extend the time for taking supplementary testi- 
mony ** clearly relates to cases in which the applicant has taken some evidence." 
* * * "The policy of the House has been adverse to granting extensions. Pro- 
crastination in tnese ca.se8 diminishes the object of the investigation and cheapens 
the value of the final decision. The law is intended to furnish ample opportunity 
for taking testimony. Parties should be held to a rigid rule of diligence under it, 
and no extension ou^ht to be allowed where there is reason to believe that had the 
applicant brought himself within such rule there would have been no occasion for 
the application." 
Boles vs. Edwards^ 42d Cong Smith, 19 

In a contested-election case the thing in controversy grows daily less, and an exten- 
sion of the time to take testimony is often practically equivalent to a decision of 
the case in favor of the sitting member. " It does not follow from these consid- 
erations that a sitting meml^r can in no case be allowed an extension after the 
time allowed by law for taking testimony expires, but your committee thinks it 
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does follow that no such extension should ever be granted to a sitting member 
unless it clearly appears that by the exercise of great diligence he has been unable 
to procure his testimony, and that he is able, if an extension be granted, to obtain 
such material evidence as will establish his right to the seat, or that by reason of 
the fault or misconduct of the contestant he has been unable to prepare his case.** 
Giddings vs. Clark, 4^d Cong Smith, 92 

Where application was made by the sitting member for an extension of the time to 
take testimony, on the ground that bv a combination among the friends of con- 
testant to procure indictments of the election officers and others his friends had 
been made afraid to testify, it was refused on the grounds (1) that it was so late 
, in the Congress that an extension would practically decide the case in favor of the 
sitting rnember; (2) the affidavits merely set forth the conclusions of the affiants 
that certain indictments were malicious, and not the facts on which the conclu- 
sions were based, and did not assert that any witnesses had been imprisoned or 
otherwise placed beyond the reach of subpoena; (3) it did not appear that con- 
testee had made any attempt to take testimony; (4) no affidaxHta were produced 
from the witnesses themselves stating that they had been afraid to testifv; (5) 
intimidation was allied in only part of the district, and no attemi)t had l^een 
made to take testimony in the remainder, and (6) the names of the witnesses and 
the facts to be proved were not given. 

Gidding8\9. Clarky 4^d C<mg 1 Smith, 92-94 

Admissibility of. 

Seferenoe of a paper does not make it oompetent evidenoe. 

* * The reference of a paper is not decisive in one way or the other of its competence 

as evidence. That question is always to be decided by the committee and by the 

House.*' 

Foster vs. Covode (prima fade case, minority report, sustained by the House), 4l9t 

Cong 2 Bart., 525 

Hot taken within time required by State law, admitted. 
Where (at a time when there was no law of Congress in force on the subject) testi- 
mony was not taken by petitioner until four months after he had giv3n notice of 
his intention to contest, and the testimony was objected to bv the sitting member 
on the ground thatit was not taken withm the time prescribed by the State law 
for contests in the State legislature, and also that the delay of four months was 
unreasonable, the committee overruled the objections. 
. Porterjield \8, McCoys 14th Cong C. and H., 268 

The rules of evidence, and of construction of the Virginia statutes regarding the 
qualifications of voters, as adopted in Porterfield vs. McCoy, adopted and applied 
in the case of — 
Loyall vs. Newton, 21si Cong C. and H., 523 

Taken acoording to State law, admitted. 
Where (at a time when there was no law of Congress in force upon the subject) 
notice was served .and depositions taken in accordance with the provisions of the 
State law, and the depositions were similarly taken by both parties, upon due 
notice, and in the presence of representatives of both sides, the committee held 
that they should be admitted. 

Newland vs. Graham, 24ih Cong 1 Bart., 6 

Taken after the time flzed, rejected. 
Where the committee had fixed January 1, 1834, as the time for closing the taking 
of testimony, they unanimously decided to reject all testimony taken after that 
time. 

Letcher vs. Moore, 2Sd Cong C. and H., 750, 826 

Taken after the time, inadmissible. 

Where testimony had been taken after the expiration of contestant's forty days, and 

over the protest of contestee, the committee held it to be inadmissible, but called 

attention to the fact that it would not change the decision of the case if admitted. 

Bell vs. Snyder, 4Sd Cong Smith, 257 

H. Doc. 510- W 
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Where all the teetimony was taken by contestant out of time, against the protect of 
contestee, and not cross-examined, the case should be dismissed, and if the election 
needed investigation such investigation should be undertaken by the House. 
Page vs. Pirce (minority report) , 49th Cong Mobley, 476-479 

Taken out of time, rejected, even where olit)ection waived. 
Contestant took testimony more than forty days after the date of service jof contee- 
tee's answer on him, claiming that the forty davs commenced to run with the firs<t 
day of taking testimony. The committee held that the act approved March 2, 
1875, conclusively showed that the forty days commenced to run from the day of the 
service of the answer. "The law is intended to and does furnish ample opiK)rtunity 
for taking testimony if ordinary dili^nce is used," and the time should not be' 
extended except for good reasons. In this case no good reason was shown, and 
it appeared that contestant had in fact only consumed eighteen days in taking 
testunony. Contestee had cross-examined the witnesses, and had only entered 
objection after all the testimony was taken, and had in his oral argument expressed 
his willingness to have it considered, but the committee, with only one dissenting 
vote, excluded it. 

Bradley vs. SlemonSf 46th Cong 1 Ells-, 296 

In Chief, in Time for Rebuttal. 

Testimony in chief taken in time for rebuttal excluded. 
Where testimony was taken under a specification too vague and uncertain to be good, 
and was taken during the last ten days in a county where contestant had taken no 
testimony during his time for taking testimony in chief, and the notices to take 
testimony specified that it was to be testimony in rebuttal, but it was plainl^r tet*ti- 
mony in chief, and was objected to at the time, the committee rejected the testimony 
on these two grounds. 

Bromherg vs. Haralson, 44th Cong Smith, 364 

Where a return was recommended to be rejected for fraud, and only votes prove<l 

aliunde counted, the minority held that votes proved by the contestant dunng his 

ten days for rebuttal, no testimony having been taken in regard to them during 

the taking of testimony in chief, or by the contestee, should not be counted. 

Le Moyne vs. FarweU {minority report), 44th Cong * Smith, 423 

Testimony in chief taken in the time for rebuttal should not be considered. So of testi- 
mony which it does not appear was taken on due notice, and in regard to matters 
not mentioned in the notice of contest. * 

Bisbee vs. Fhiley {minority repoH), 47th Cong .-.2 Ells., 229, 231, 242 

Testimony in chief taken in the time for rebuttal ought not to be received. 

Page vs. Pirce ( minority report) , 4^th Cong Mobley, 507 

Where contestant, during his testimony in chief, had sought to establish the vote of 
two precinct«j by the testimonv of United States supervisors, and contestee had 
intrtxluced testiinony to show the correctness of the returns, and contestant, during 
the time for rebuttal, called the individual voters to testif J' to their votes, the 
minority held that this was testimony in chief taken in time for rebuttal, and 
should l>e excluded. 
Miller vs. Elliott {minority report), Slst Cong Rowell, 573 

Testimony in chief taken in time for rebuttal should not be considered. 

McDtiffie vs. Titrpin { minority report), SM Cong Rowell, 305 

In chief, taken in time for rebuttal, protested against 
Where testimony in chief was offered during the time for rebuttal, **when the con- 
testee had no opportunity to contradict the same,'* the committee said that it 
'* was offered in open violation of every known principle of the laws of evidence, 
and we hereby offer our protest against such practice before this committee in the 
future." 

Lynch vs. Vandever, 50th Cong Mobley, 659 
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Tettimony in chief, taken in time for rebuttal, not to be receiyed without cause. 
The rights of the House under the Constitution are not abridged by the act r^ulat- 
ing the manner of taking testimony in contested election cases, but each Congress 
in enforcing those rights will not depart from the terms of the act except for cause. 
Where no reasons are presented for taking testimony in chief during the time for 
rebuttal, the committee will not consider such testimony. 
Posey'vB. Parrett, 51d Cong Rowell,' 189 

Hot considered. 
Testimony in chief, taken in time for rebuttal, in regard to one county, was not con- 
sidered' by the committee. 

WiUiarmxB, Settle, 53d Cong Report 337, p. 16 

Evidence claimed to be in chief was taken in the time for rebuttal. The committee 
seems to have considered it properly rebuttal evidence. The minority strongly 
objected to receiving this testimony, and brought the matter formally before the 
House by a motion to recommit, but the motion was lost by a vote of 60 to 131. 

Goodwyn vs. Cohh, 54th Cong Report 1122 

Testimony in chief, taken in time for rebuttal, was not considered. 

Aldrich vs. Robbim, 56th Cong Report 327 

Before Wrong Officer, {See also hAw for taking Testimony.) 

Taken before disqualified officer, inadmissible. 
Where the testimony in one county was taken before a notary who was a minor, the 
minoritv held that it should have been excluded. The majority did not consider 
it, but left the question open whether it might have been considered as taken 
•before a de facto oflScer. 

WiUiamsya. SetUe,53d Cong Report 337, pt. 1, p. 21; pt. 2, p. 8 

Before officer not named in notice, not admitted. 
Depositions taken under the act of 1797 were excluded, among other reasons, because 
taken before magistrates not named in the notification and not properly certified. 
McFarland vs. Purviance, Sth Cong C. and H., 132 

Kust be taken before the officer named in the notice. 
Where notice was given to take testimony Injfore the chief justice of the Territory, 
and it was taken before a judge of probate, the majority of the committee were of 
opinion that the evidence ought to be rejected. 

Otero vs. Gallegos, 34lh Cong 1 Bart., 184, and Rept. 90, p. 13 

Kust be taken within the time and before proper officer. 
Where a deposition was taken a month after the expiration of the time allowed 
under the law of 1851, and before a judge in the District of Columbia, instead 
of before an ofl[icer resident in the District, as required by the law, the committee 
rejected the deposition. 

Todd vs. Jayne, 38th Cong 1 Bart, 556 

Kay be taken before probate judge. 
The probate court in Nebraska Territory is a court of record, and testimony may be 
taken before a probate judge under the act of 1851. 
Daily va. Estabrooky 36th Cong 1 Bart., 306 

Where all testimony taken before unauthorised officer, case dismissed. 
A case was dismissed becau^ the testimony of contestant was taken before an oflScer 
not authorized by law, without the written consent of the parties. "It is insisted 
that the House of Representatives, in judging of the elections, qualifications, and 
returns of its members is not bound by the rigid rules of judicial procedure. This 
is true, but applies only to exceptional cases, not pro\ided for by the * rules pre- 
scribed.' It would be worse than idle to prescribe rules if they may be willhiUy and 
unnecessarily disregarded." 
StoUn-mnd YB. Aiken, 47th Cong 2 Ells., 603 
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Taken before officer not authorised hj law, inadmieeible. 
Depositions were held to be inadmissible because taken before a county clerk, an 
officer not authorized by law to take them, and others because taken in one county 
before a notary from another county. 
StoveUwB. CabeU, 47ih Cong 2 Ells., 668, 674 

Officer named in the law deriyei authority from it and not from State laws. 
Testimony was objected to because taken before a mayor outside of the citj^^ of which 
he was mayor, the statutes of Indiana empowering the mayor to administer oaths 
only in the city or town of which he is mayor. **But the committee were of opin- 
ion that the authority to take these depositions was derived, not from the statutes 
of Indiana, but from the statute of the United States already cited, the mayor of a 
city being one of the persons designated in that statute to take such depodtions, 
and that he would have been authorized, as such designated {)er8on, to take these 
depositions had the statutes of Indiana conferred upon him no power to administer 
oaths." 

Washhuni vs. Voorhees, S9th Cong 2 Bart,, 56 

The minority held that the above objection was good, but did not press the point. 
Woiihhum vs. Voorheu (minority report)^ 39th Cong ..2 Bart., 66 

Testimony had been taken before a notary resident of the district, but not of the 
county in which the testimony was taken, and not authorized by the laws of Ala- 
bama to act in that county. The committee held that under the terms of the act 
of Congress an v notary resident of the district was empowered to take any of the 
testimony, and that the authority of the notary was derived from this act and not 
from the State law. 

The minority held that he had no power to act. 

Aldrich vs. Robbins, 54th Cong Report 57^ 

The same ruling made. 

GoodtmfnvB, Cobby 64th Cong Report 1122 

Taken before disqualified notary, received where objection not made. 
Evidence was taken outside the district before a notary resident of the district, bat 
objection was made on this ground at the taking of the testimony of only one wit- 
ness. The committee considered the testimony of the others. "As to the others, 
the absence of objection warrants the inference of consent, and their evidence is 
legally before the House." 

Goodmjn vs. Co66, 64th Cong Report 1122, p. 5 

Taken before disqualified notary, received when not objected to in time. 
Testimonv had been taken in New York County before a notary who, by his recent 
removal from Kings to New York County, had probably technically vacated his 
office, but no objection to his competency was entered until the taking of testi- 
mony in rebuttal. The committee held that objection to the testimony in chief 
was therefore waiveil, and considered it in evidence. 

Mitchell VB. Walsh, 64th Cong ^. Report 1S49 

TRANSCKtPTION, AND SlGNING OF. 

Knst be written in presence of magistrate. 
Testimonv which did not appear to be written in the magistrate's presence wa.s not 
receiveci by the House. 

Jackson vs. WaynCj 2d Cong C. and H., 58, 62 

Knst be subscribed by the witness. 
The committee unanimously adopted as a rule of decision "that all depositions not 
subscribed by the witness be excluded unless the certificate of a magistrate b^ suffi- 
cient according to the laws of Kentucky." The House, which discussed this case 
in detail, does not appear to have ruled on the point 
Letcher \9. Moore, 2Sd Cong ...C. and H., 749, 826 
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Hot signed hj the witneee. 
A deposition which the witness refused to sign was disregarded by the committee on 
this ground among others. 
Noyes vs. Rockwell, 52d Cong Stofer, 33 

Written ont by one of the parties, ezclnded. ' 
Under the^ftct of 1797 providing that depositions should be reduced to writing in the 
presence of the parties or their agente, depositions written out by one of the parties 
should be excluded. 
McParland vs. Purviance, 8th Cong C. and H., 132 

Tampered with by contestant, should be suppressed. 
Where the testimony as fast as transcribed was given into the possession of one of the 
attorneys for contestant, who made marginal suggestions in pencil on it chiefly in 
regard to the spelling of proper names, and the stenographer afterwards, in some 
instances, correcte<l the testimony in accordance with these marginal suggestions, 
the minority held that a motion to suppress the testimony should have been granted. 
(The majority had held that there was no evidence that the depositions had been 
in any sense tampered with.) 

Sessinghaus vs. Frost {minority report), 47th Cong 2 Ells., 403 

Testimony transcribed by contestant, and altered by him, should be suppressed. 
The minority held that the testimony of contestant should be suppressed on the 
ground that it was not written out in the presence of the notary, nor forwanled as 
directetl by law, but was copied by contestant and his agents and altered in such 
a way as to destroy its integrity. 

Mackey vs. 0' Cbnnor (minority report), 47th Cong /T. 2 Ells., 581-592 

Immaterial by whom transcribed, if correctly done. 
"The provisions of the statute in regard to the form and manner of taking and for- 
warding testimony in contested-election cases are merely directory" and the only 
question which the committee deemed it necessary to consider was ** whether the 
essential provisions of the law had been complied with; that is, had the testimony 
of the witnesses been correctly reported, ana had that testimony been forwarded 
to the House?*' When the evidence was taken down in shorthand the steno- 
^phic notes were the original evidence of what the witnesses deposed, but it hav- 
ing been agreed that they should be afterwards transcribed, it was immaterial how 
or by whom they were transcribed, providing it was correctly done, "since the 
notary public accepted the work as done by the copyists, and certified to the same 
as bemg the depositions taken by him. The fact that the contestant assisted in 
making transcripts of this evidence does not detract from its correctness.'* 

MackeyvB. O' Connor, 47th Cong 2 Ells., 566 

Depositions must be written and certified as required by law. 
Depositions must be properly certifie<i, and it must appear that they were reduced to 
writing in the presence of the proper otficer or they can not be considered. 
Lmve vs. Wheeler (minority report), 47th Cong 2 Ells., Ill 

Notices to Take Testimony. 

Hame of witness omitted ftrom notice to take testimony. 
Where, by clerical mistake, the name of a witne«9 was left out of the list of notices 
to take dei)ositions, and the depositions were taken too late to renew the notice 
and give tne required ten days' notice, and contestee insisted on his objection for 
lack of notice and refused to cross-examine the witness, the committee sustained 
the objection and excluded the testimony. 

Dodge \8. Brooks, S9th Cong 2 Bart., 83 

Taken upon insufficient notice, not admitted. 
Notices to take testimony under the act of 1797 were left at the house of the sitting 
member, but did not reach him (he being at the seat of government) in time for 
him to attend or appoint an agent. Notices were also left with a person who had 
previously acted as voluntary agent for the sitting member, but he did not attend. 
Held, that the depositions should l)e exdudeti. 
McFarland vs. Purviance, 8th Cong :C. and II., 132 
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HoUoes to take testimony should specify the names of the yoters attaeked, aai 
the disqnaliileation charged. 
General notice that testimony would be taken to prove the disqualification of voter? 
held to l)e insufficient. It should have specified the names of the voters, and the 
particular qualifications they were alleged to lack. 

E(tM4m vs. Sc()U, 14th Cong C. and H., 2S4 

• 
Taken on dne notiee admitted, though not croes-examined. 
When there was no law in force providing a method of taking testimony in contested- 
election cases, depositions taken on due and reasonable notice were receiveil, 
though the sitting meml)er had refused to attend at their taking, belie\ing the pn> 
ceiHling to Ix* illegal. 

Tftnterva. Baylies, UOi Cong C. and H., 237 

Where taken on dne notiee, before officers anthoriied to administer oaths, reoeived. 
When there was no law of Congress pro\*idin^ a method of taking testimony in 
contested-election cases, and a petitioner in Vii^nia had taken testimony after the 
anaU»gy of the method provided for contests in the State legislature, before a com- 
mission api>ointe<l by the court, composed of three justices of the peace or notarief 
public, and the sitting member had objected to the testimony and refused to attend 
at its taking, on the ground that the commission, being appointed under a law 
pn)viding for a different class of contests, had no authority, but had himself t^ken 
testimony before two justices of the peace in their capacity as justices, the (com- 
mittee rei^ived the testimonv of lx)th j^rties, on the ground that it had been taken 
on due notice and before officers authorized to administer oaths. (This case has 
been j^enerally quoted as receiving the testimony of petitioner, becaiu^e taken 
ac<*ordmg to the law providing for contests in the le^slature; but this (^ues*tion 
seems not t^) have been considered. The testimony taken by the commission was 
received because its members were justices of the peace, without refereniv to the 
question of its authority as a commission. ) 

Dnjdll vs. NeivtoTiy 2l8i Cong , C. and 11., 522 

Law for Taking Testimony. 

Law (of 1851) substantially complied with. 
Where the sitting meml)er t<K)k his evidence before two justices of the peace, the 
other officers name<l in the at»t of 1851 refusing to take his evidence, on tnec:ronnd 
that their other official duties would not permit them to do so, it was held that the 
law was complied with. (The law permitted testimony to be taken before justicee 
of the j)eace only when no other officer named in the act resided in the district. ) 

Hurri.Hnn vs. Ikivis, SfJth C<mg 1 Bart., 341 

The law of 18.51 permitted testimony to be taken before justices of the peace only 
when there wen* no other officers named in the law resident in the district. In a 
case from Dakota Territorv contestant took his depositions before two justices of the 
l)eace, alleging that the only other officers named in the law were the chief justice and 
associiite justice of the Territory, and that as the families of these officials were 
doniiciiecl in Iowa, and they themselves only came into the Territory to hold court, 
thcv were not residents. "The committee were of opinion that the two justices 
of tlie i)eace, residents of the Territory, were competent to take the depositions." 
Todd vs. JdifV't •^•*>V// ( omj 1 Bart,, 557 

Law (of 1851) not strictly followed. 
The act of 1H51 gave jurisdiction and authority to justices of the peace only in case 
none of the other officers mentiomnl in the act were resident in the district. There 
were at least three such officers re^^ident in the district, but contestant had had 
subpoenas daccnt^'mvi issued bv two justicesof the peace, which had not been obeyed. 
The committee held that he hatl taken no legal steps to procure the testimonv. 

( '(irrigttn vs. 71iai/rr, SSth ( hug 1 Bart., 576 
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The chief justice of the Territory beinjf required by law to be a resident of the Terri- 
tory and being actually in the Territory during part of the time that depositions 
were being taken, the minority held that contestant could not take his testimony 
before justices of the peace on the pretext that no other officers named in the law 
were resident in the Territory. 

Ttxid vs. Jayyu' {minority report), SSth Cong 1 Bart., 564 

Ex Partk. 

Testimony taken upon unreasonable notioe, and ez parte, rejected. 
Where, at a time when there was no law of Congrfess in force providing a method of 
taking testimony, a candidate was notified that, in the event of his being declared 
elect^, his election would be contested, and that depositions would be taken at 
certain speinfied times and places, and depositions were taken pursuant to the 
notici*8 l)efore the det^laration of the result, and in the absence of contestee, the 
committee held that, while the proceeding was extraordinary, they would, never- 
thelt^sH, have examined the depositions were it not that the times and places of 
taking testimony were such as to render it physically impossible for the sitting 
meml>er to attend, testimony l)eing even, in some cases, taken in two remote 
plac»es at the same time. Under these circumstances the committee rejected the 
testimony as ex parte. 

Alien, 2M Omg Report 110 

Ez parte admitted. 

Rr parte evUlence filed by j)etitioner was excluded by the committee, but appears to 
have Ihhmi considereil by the House. 

Lpon vs. Smith, 4th Cong C. and H., 103, 111 

Ez parte admitted where olijeotion substantially waived. 
Where testimony had been offered by the petitioner and not objected to by the sit- 
ting meml)er, though he had not attended at its taking, and the testimony, with 
additional testimony, was lost, the committee permitteti it to be retaken, and 
admitte<l the second copy, though the sitting member had not attendetl. 

Reedx^. Cosden, 17th Cong C. and H., 356 

Where both sides present ez parte testimony neither can object to it in the other. 
Where, on the first trial of the case before the Territorial l)oard of canvassers, the 
sitting member had presented ex parte testimony, and time being grante<i to the 
j)etitioner to procure testimony, he presented ex parte testimony also, and the case 
aime before the committee, in part at least, on tne same testimony, held that jieti- 
tioner could not be heard to objei't to its ex parte character. 

BiddU and Richard vs. Wing, 19th Cong C. and II., 508 

Ez parte affidavits admitted on question of integrity of transcript of depositions. 
Where it was alleged that the transcript of evidence had been altered by contestant, 
the committee received ex parte afficiavits on both sides and decided the question 
upon the preponderance of affidavits. 

Mackey \fi. a Connor, 47th Cong 2 Ells., 565 

Ez parte affidavits of little weight, even when admissible. 
Where the State canvassing board had rejected returns, acting upon ex parte affida- 
vits, which were legal evidence before it under the statute, and when the case 
came before the committee to review the action of the State canvassers these affi- 
davits were presented as part of the testimonv, the committee said: **Them^ affida- 
vits, if atlmissible as evidence on the trial of this case upon the merits at all — of 
which there is great doubt — are entitled to much less weight than testimony regu- 
larly taken in the presence of both parties, and where the witnesses may he cross- 
examined." 

Oiddings vs. Clark, 42d Cong Smith, 96 
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Ex parte affidaviti may be taken as ofllin of proof. 
Where petitions, accompanied by tx parte affidavits, were presented, the committee 
said: "In determining what should be done with the petitions the undersized 
were of the opinion that the affidavits and certificates accompanying the petitions 
should be regarded as offers of proofs— that is, statements by the petitioners of the 
facts which they propose to prove — and that the committee should consider whether, 
if all these statements of facts were taken to be true, the petitions could be main- 
tained; that if they could not it would not be worth while to ask this House for 
authority to take testirrony on the subject or to take any other action than to dis- 
miss the petitions." 

Holmesand Wilson,4Sth Cong 1 Ells., 324 

Ex parte inadmlBsible. 
Testimony taken ex parte and without legal notice rejected by the committee. 

Spatdding vs. Mead, 9th Cong C. and H., 158 



Where there was no law providing for taking testimony in contested-election i 
testimony taken ex parte was rejected by the committee. 
McFarland vs. QoLpepper, 10th Cong C. and H., 222 

Testimony taken ex parte held to be insufficient. 

Sergeant, 19th Cong ,. C. and H., 516 

Testimony taken ex parte and without sufficient notice was rejected by the commit- 
tee as incompetent, but the iMuties were given time to retake the same, with addi- 
tional evidence. 
Neto Jersey Case, S6th Cong 1 Bart, 20 

Testimony taken ex parte and without due notice, and after the time fixed by the 
House, ought to be rejected. 
Levy (minority report), ^th Cong Report 460, p. 24 

Ex parte affidavits presented after the hearing of the case in the committee were not 
considered. 
Blair VB. Barrett, S6th Cong 1 Bart, 314 

An ex parte affidavit taken a year after the close of the time for taking testimony 
was not considered. 

Knox vs. Blair, 38th Cong • 1 Bart,, 526 

An ex parte affidavit taken before a justice of the peace, without notice, and after 
the death of contestee, was not considered. ^ 

Jones vs. Mann, 40th Cong 2 Bart^, 474 

Ex parte affidavits are not evidence and can not be made such by the mere fact of 
reference to the committee. 
Foster vs. Covode {prima facie case, minority report, sustained by the House), 41st 
Cong 2 Bart, 524 

Where a package of testimony was lost in the mails, and the contestant presented the 
ex parte affidavits of his attorney and the attomev for contestee reciting the sub- 
stance of the lost testimony, the committee held that these affidavits could not be 
considered. 

Wigginton vs. PachecOy 4^th Cong 1 Ells. , 14 

*' There is no law, and no practice of the Committee on Elections, as we understand it, 
authorizing the use by the committee of ex parte affidavits to determine questions 
of facts in deciding the merits of an election case. * * * The importance of 
election cases demands that the^stiraony should be taken on notice to all persons 
interested, with the right on their part to cross-examine witnesses and to exhibit 
testimony in reply so far as their rights may be affected by the inquiry. This may 
be done (in a case to which the statute for taking testimony does not directly apply) 
under or after the analogy of the statute relating to contested elections, or by sum- 
moning witnesses before the committee, or in any other manner the House may 
direct" 

Holmes and \Vih<m, /fSth Cong. 1 Klls. , 323 
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Ex parte affidante filed by the contestant were not considered by the committee, 
there being nothing in the record to justify the resort to this kina of proof. 
HiUvs. Catchings, Slst Cong Rowell, 806 

Res Gestjb. (See aho Declarations of Votebs. ) 

Ez parte aflldaviti part of the ret gettSB admitted. 
*'The law is settled that the declaration of a voter as to how he voted or intended 
to vote, made at the time, is competent testimony on the point.'* And under this 
principle the ex parte afiidavits of rejected voters, made at the time, and declaring 
that the voters making them were qualified voters, had been registered and held 
registration certificates, and that their votes had been refused on account of non- 
registration, were received (as part of the res gesise) in connection with testimony 
showing the fact of rejection, identifying the affidavits, and showing the circum- 
stances under which they were made, and other testimony showing that the names 
had not been struck from the registry list by the board of review during the time 
that it had power to do so. 

BeUxB. Snyder, 4Sd Cong I ! Smith, 251-253 

Definition of ree gestSB. 
The rule for the admission of evidence as part of the res gest^ is "that when it is 
necessary in the course of a cause to inquire into the nature of a particular act or 
the intention of the person who did it, proof of what he said at the time of doing 
it may be admitted to show its true character." 

Whyte vs. Harris {mhiority report)^ 35th Cong 1 Bart., 265 

Certificatee signed by voten at the election recelTod as part of the res gestSB. 
Where, in addition to the votes proved by the testimony of the voters, others were 
proved by certificates given by the voters on the day of election immediately after 
voting to tally keepers of their own party, verified by the testimony of these tally 
keepers, the committee held that these certificates were admissible as part of the 
res gestse. 

Wise vs. Young, 65th Cong Report 772, p. 13 

^'Certiflcates'' violating the seereoy of the ballot should not be received. 
** Certificates** given by the voters to unofficial tally keepers on the day of election 
ought not to have been received in evidence a^ part of the res gestx. To do so is 
both contrary to law and public policy. The State of Virginia had passed an Aus- 
tralian ballot law to insure the voter a secret ballot and to free him from solicita- 
tions and annoyance. To permit him to be systematically made to disclose his vote 
after depositing it **is to continue the very evil the law was enacted to cure, to 
destrov the independence of the voter, and to make a delusion of the secretly of the 
ballot box. Such considerations overcome the mere rule of evidence that testimony 
otherwise hearsay may be admitted as part of the res gestw.** 

Wise vs. Young (minority report), 65th Cong Report 572, pt. 2, p. 14 

"Oertiflcates" received. 
** Certificates** similar to those received in the case of Wise vs. Young in the Fifty- 
fifth (^ongress were received in evidence in the case between the same parties m 
the following Congress. 

Wise vs. Young, 56th Cong Report 186 

Evidence of ''list keepers*' inadmissible as part of the res gestSB. 
Where the number of votes refused for nonregistration or imperfect registration was 
very large (over 7,000) contestant attempted to show the names and nuiul)er of the 
rejected voters by the testunony of ** list keepers," who were statione<l at the polls, 
took the signatures of the voters, or wrote tne names at the requt»at of the voters, 
attached to a printed petition addressetl to the House, reciting that the j)etiti()ner8 
were legal voters, who attende<l at the polls, intending to vote for contestant, 
undertook to vote, and were refused. 
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The majority of the committee held that the testimony was inadmissible, being hear- 
say and not even a part of the re# gest^^ and asserted that in this case meet of it 
fell short in one or more particulars of the above description. They refused to 
count the votes, and rejwrted in favor of contestee. The minority held that the 
evidence was admissible as part of the res gestiey and that the introduction of it 
was merely the choice of weaker rather than stronger evidence, made neceeeary by 
the circumstances of the case. They counted the votes and reported for contest- 
ant. One member held that the evidence did not establish a sufficient tender to 
count the votes, but did establish the invalidity of the election. The House 
adopted the last conclusion, and vacates! the seat 

Johmton vs. StokeSy 54th Cmig Report 1229 

Petitions signed by Toters at the polls admitted. 
Where the evidence that voters endeavored to vote and did not succeed consisted 
largely of petitions to Congress signed by these voters at the polls, the committee 
held that these lists were not per se evidence, but might he established as such by 
oral testimony identifying them as the actual declarations of the voters at the polls. 
When so established, '* these declarations might serve a use beyond a mere list for 
verification." • 

M'^'dson vs. McJytniriny 54th Cong Report 15(J6 

Hbabsay. 

Secondary and hearsay inadmissible. 
" It is well established that the common-law rules of evidence which govern in the 
courts of law obtain in the trial of cases of contested elections in this House." 
Evidence was thrown out on the ground that it was secondary where primary was 
obtainable, or was hearsay. 

Whatley vs. Cobby 5Sd Cong Report 267, p. 2 

Hearsay not admitted to prove bribery. 
Where a witness swore that he had heard a voter say that he had been hired to vote 
for the sitting member, the committee decided the evidence both inadmissible and 
insufficient. 

Arnold vs. Lea, eist Cong C. and H., 602 

Hearsay, to show minority of voter, rejected. 

Where a voter had sworn before the officers of election that he w^as of age, and his 

vote had been received, but a witness swore that he had, two years before, heard 

the grandmother of the voter say that he was only 16 years old, the testimony 

was held to be inadmissible and insufficient. 

Arnold vs. Lea, 19th Cong. '. C. and H., 603 

Hearsay inadmissible. 
"The rule upon which the committee reject all hearsay evidence they conceive too 
well settled and too clear and just to require any argument. If all .experience has 
shown that in the administration of justice in the most petty and triniuf^ matters 
between man and man there is no security for truth without the sanction of an 
oath, everyone must admit that in a controversy which enlists the strongest pas- 
sions of our nature, often ntinuilated by ambition and partisan prejudice and ani- 
mosity, we can not safelv disi>ense with this great security. It evidence of this 
character were received, it might be manufactured with impunity to any amount, 
and no Representative would 1)e secure of his seat for a single day." 

Ingcrsoll vs. Naylor, ,?Oth Cong 1 Bart, 34 

Where the evidence as to the number of illegal or intimidated votes consisted of lists 
made by persons hired to canvass the neighborhoods, whose information was 
heaniay, often several times removed, and whose lists were not always sworn to 
by the men who made them, the committee were unanimous in disr^arding the 
testimonv. 

Whyte vs. Harris, 35lh Cong 1 Bart., 257-267 
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The minority (whose conclusions were substantially adopted by the House) in reject- 
ing evidence as hearsay, said: *'It is such testimony as would be held insuflficient 
to establish a claim in the most inferior class of civil tribunals, and which, the 
undersigned think, ought not for a moment to be considered as influential in 
deciding a case of such magnitude as the seat of a member and the representation of 
a people." 

Whyte vs. Harris {minority report) , S5th Cong 1 Bart., 264 

Where the testimony of a witness was excluded for* lack of sufficient notice and con- 
testant sought to prove the same facts by a witness who had learned them from the 
former witness, the committee excluded the testimony as hearsay. 

Dodyevs. Brooks, S9th Cong 2 Bart., 84 

Hearsay e\idence should not be considered. 

DoiwUy vs. Washbiirrt, {minority report), 46th Cong 1 Ells., 472 

**The vicious tendency of hearsay evidence in election cases needs no demonstration." 
Wallace vs. McKinley, 4Sth Cong Mobley, 189 

Stat<»ments and declarations of other persons, and conclusions of witnesses from these 
statements or declarations, should be regarded as hearsay, and inadmissible for 
any purpose. 
JIurd vs. Romeis, 49th Cong Mobley, 425 

Evidence of acts of a person ie not hearsaj. 
"There is a marked distinction between proof of what a party said and proof of acts 
of the party or facts connected wfth what he did. In the one case it may be 
hearsay testimony, in the other it is testimony as to facts which the witness 
observed, which is just as competent as the testimony of the voter as to facts in 
which he was an actor." 

Bell vs. Snyder, 4Sd Cong Smith, 251 

DECLARATION OF VOTERS. 

Hearsay declarations of voters admissible. 
The minority, in a case where voters had refused to testify how they voted, held 
that the testimony of a witness who had talked with them, or heard them talk 
with others, on political questions, and from these conversations believed them to 
be Whigs, was sufficient to show that they voted for the sitting member. 

Farlee vs. Ruhk {minority report), 29th Cong Report 310, p.ll 

Where the same name appeared twic^e on the poll list, and a voter of that name, on 
the day of the election, told a witness that he had voted twice, one of his votes was 
, deducted by the' committee. 

Monroe vs. Jackson, 30th Cong Report 403, p. 10 

Evidence consisting of the declarations of voters as to any matter concerning their 
own voting, is admissible. **It is sometimes treated as an exception to the rule, 
excluding the hearsay declarations of third persons; but generally it is put upon 
the ground that in elections, contested because of illegal votes being received, each 
voter challenged isa party to the proceeding, and, therefore, whatever he says 
about his own voting is an admission or confession." 

Vallandigliam vs. Campbell, 35th Cong 1 Bart. , 230 

The declarations of voters.as to their disqualifications admitted. 

Blair vs. Barrett, 36th Cong 1 Bart. , 316 

**The declaration of a voter as to his Qualification or disqualification to vote is always 
received in evidence; he is regarded as a party to the proceedings. This is a well- 
settled and uniform practice." 
Doneliy vs. Washburn {majority report) , 46th Cong ,. 1 Ells. , 449 

The rule in legislative bodies is to admit the declaration of voters themselves, not on 
oath, as to how they voted. The common-law rule as to hearsay evidence can not 
be made to apply. (Fully discussed and authorities cited. ) 

Wallace vs. McKinley {minority report) , 4Sth Cong Mobley, 205,206 
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Heart ay de«larationi of ▼oten inadmlMible. 
The laws of New Jersey not requiring the poll lists to be preserved, the committee 
resorted to parol proof to show the fact tnat voters voted. Mere hearsay declara- 
tions of the alleged voter, as to the fact of his having voted, were rejected. 

New Jersey case^ 26th Cong 1 Bart., 24 

Where the only evidence to show for which candidate voters alleged to be illesal 
voted was evidence of statements made by the voters after the election, and ftie 
petitioner contended that inasmuch as the election was by ballot and under the 
State law the voters could not be compelled to testify for whom thev voted, this 
was the best evidence the case admitted of. ** the committee deemed this species of 
evidence inadmissible, and did not, therefore, investigate the votes of the sitting 
member objected to under this head.*' 
Newland vs. Graham, S4lh Cong 1 Bart., 6 

The committee unanimously adopted as a rule of decision "that all declarations or 
statements made by voters after the election, relative to their right of suffrage, be 
rejected.*' The House does not seem to have ruled on the point. 
Letcher \s. Moore, SSd Cong C. and H., 750,826 

The voter is not a party to the contest in ahy such sense that his declarations are 
admissible against his right to vote on that ground. 

Cessna vs. Meyers, 42cl Cong Smith, 66 

It is doubtful whether evidence of declarations made by a voter not under oath as to 
how he' voted is competent; but if admitted it can only be when the fact that he 
voted has been shown aliunde. 

Cessna vs. Meyers, 42d Cong Smith, 67 

Casual statements made by a voter, and proved by hearsay testimony, are not evi- 
dence of how he voted. 

Cooit vs. Cult», 47th Cong 2 Ells., 251 

The declarations of voters, made long after the election, are hearsay, and inadmissible 
for any purpose. If any other position were tenable, an unlawful vote might be 
cast for one party and then upon the unsworn statement of the voter it might be 
deducted from the other party. 

Wallace vs. McKirdey, 4Sth Cong Mobley, 1^ 

Heariay deolarattons of voters inadmlMible except when part of the res gestae. 
What the voter said at the time of voting is admissible as part of the res gestae; but 
what he said after the day of the election either as to his qualifications, or how he 
vote<i, or whether he voted, is inadmissible. **If such testimoay can be admitted 
at all, which we do not concede, it certainly ought not to be received when the 
statement of the voter is made after the legality of his vote has been called in que^ 
tion. To admit this kind of testimony is to place it in the power of one not enti- 
tled to vote to have his ille^l vote counted twice against the party he desires to 
defeat, without subjecting himself to cross-examination, and without even the for- 
mality of testifying under oath." 
Smith vs. Jackson, 51st Cong ■ Howell, 27 

Declarations of voters admissible as part of the res gestes. 
* * The declarations of k voter, or one entitled to vote at a given election, made at or in the 
vicinity of the voting place immediately followingnis effort to vote, concerning 
his own acts and qualihcations or disqualifications, are parts of the tea gestse, and are 
admiHsible in evidence. In voting, or in attempting to vote, or in being present 
at the polls with the desire to vote, the voter is aischarging, or attempting to dis- 
charge, or desiring to discharge one of the most solemn and momentous duties of 
citizenship, and to us it seems clear that his every act and word calculated to show 
in any degree what liis purposes or qualifications were, are clearly admissible in 
evidence as part of the mH gestie. This evidence may be fumisheidl by the depo- 
sitions of others, or by the written statements of others, made at the time, preserv- 
ing and exhibiting the statements or declarations or admissions, either oral or 
written, made by the voter or the nonvoter, as the case may be." 

Johnst<m vs. Stokes, 54th Cong Report 1229, p. 27 
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orr Matters op General Knowledge or Inference. 

Printed oampsign doonmenti rejected. 
Printed campaign documents having nothing to do with the isBues of the case were 
rejected by the committee on the ground of irrelevancy, and also because there was 
no proof of their nublication and no notice of an intention to use them as testimony. 
Bemg submitted oy the House to the judiciary committee, they were also rejected 
by it. 

Arnold vs. Xca, £j8t Cong C. and H., 604, 607 

Newspaper articlei, etc., ooniidered for certain pnrpocee. 
The committee quoted from the governor's message, the proclamation of the mayor, 
and the accounts of the election given in nonpartisan newspapers, to show (prelimi- 
nary to a detailed examination of the testimony) that it was a generally conceded 
fact that the election in question was marked by riots and violence. 

Whyie vs. Harris {minority report)^ SSth Cong Report 538, pp. 10-16 

Facts of public notoriety taken notice of. 
The committee took notice of facts of public notoriety showing that sifch a state of 
Adolence and intimidation existed at the time of the election as to render a free 
election impossible and declared the election void partly on this ground. The 
minority protested that these questions were not raised by either contestant or con- 
testee, and were not properly before the committee. On the whole case the House 
sustained the committee. 

Hunt vs. Menard, 40th Cmg : 2 Bart , 485 

The House may take notice of a notorious fact of public history. 
The committee unanimously decided that the House could take notice of a fact of 
public history so notorious as that the so so-called "Lynch board" in Louisiana 
never had possession of the returns of the election of 1872, and hence could not 
have canvassed them. A certificate of election shown to be based on the returns 
of the said board was unanimously rtijected. 

Sheridanvs. Pinchback, 4Sd Cong Smith, 197, 227 

Change in political character of vote. 
Testimony showing a decrease of the Republican vote since the previous election 
held not to be sufficient of itself to establish the charge that " ill^alities were 
practiced," etc. 

Norris vs. Handley, 4^d Cong Smith, 74 

'* Contemporaneous historical facts." 
" The testimony in a case is to be taken in connection with contemporaneous his- 
torical facts." 

Chalmers vs. Manning, 4Sth Cong Mobley , 35 

Vote inferred from other elections. 
Where six parishes had been omitted from the returns as canvassed, and there were 
indications of fraud in the count in twelve others, and the contestant offered no 
testimony to sustain them, but offered to have the average vote at the previous 
and succeeding Congressional elections substituted in these parishes, the commit- 
tee found that adopting this course would still leave a majority for contestant, and 
reported in his favor. A minority held that he should have offered testimony to 
rebut the presumption of fraud in these precincts, the report adopted at the pre- 
vious session having been sufficient notice to him to do so. 

Shendanve. Pinchback, 4Sd Cong Smith, 325, 337 

When fair proportion of both parties vote, great fraud not probable. 
Where it was chai^ged that large numbers of nonresidents had voted for contestee, 
but the proof was vague and general, the committee said: **It is clearly estab- 
lished that since the enfranchisement of the colored voters parties have been 
divided in this county very nearly on the color line." Comparing the vote for 
contestee with tJie nuTiber of registered colored voters, and that tor contestant 
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with the number of registered white voters, it appeared that a reasonable propor- 
tion of both votee was cast for the respective candidates. "These facts leave no 
doubt upon the mind of the committee that the vote was not appreciably swelled 
by nonresidents votihg." 
Bromberg vs. Haralson, 44ih Cong Smith, 366 

How Illegal Votes Cast. {See also Illegal votes.) 

The fact of voting may be ihown by parol evidenee. 
The poll books need not be presented to prove the fact of voting, but it may be 

f)roved by parol evidence alone. **The undersigned are of opimon that the poll 
ists are not only not the sole and best evidence to prove that a particular person 
voted, but that they are not themselves sufficient Parol evidence of identity is 
always necessary; that the name of the voter is on the list is only corroborative 
evidence; it is only an item of evidence." 

VallandigAam vs. CampbeUy S5th Cong I Bart., 229 

General reputation and deolarationB of voters admitted to ehow how they voted. 
Where votere refused to testify how they voted, "the proof of general reputation as 
to the political character of the voter, and as to the party to which he belonged at 
the time of the election, has been considered sufficiently demonstrative of the 
complexion of his vote. Where no such proof was adduced on either side, proof 
of the declarations of the voter has been received, the date and all the circum- 
stances of such declarations Ixjing considered as connecting themselves with the 
questions of cre<libility and sufficiency.** 

New Jersey ca^se, 26th Cong 1 Bart., 28 

How a voter voted may be ihown by eeeondary evidenee without flrtt calling the voter. 
It is not necessary to first call the voter and see if he will claim his privil^e of refus- 
ing to answer before introducing other testimony showing how he voted. Where 
a witness can not be compelled to answer he need not be called. 

VdHandigham vs. Campbell, 35th Cong 1 Bart , 231 

Teitimony of voter not the only evidence how vote ofPi»red to be oast 
Where it is charged that votes have been unlawfully rejected at the polls, the depo- 
sition of each particular voter is not the only competent evidence of the fact of 
rejection and of the candidate for whom the voter offered to vote. 
Bell vs. Snyder y 4Sd Cong Smith, 251 

Circumstantial evidence to show for whom illegal votes cast. 
** With some diversity in the rulings of courts and of Congress on the subject, the 
better opinion seems to us to be that the highest and best evidence, outside the 
record, for whom any elector intended to vote is the testimony of the elector him- 
self; but where the voting is bv the secret ballot the elector can not be. required to 
testify for whom he voted, and if he declines so to testify it is then competent to 
show by other evidence for whom he voted; but in the latter case the evidence 
should be of the highest order attainable under the circumstances, and, in l^gal 
effect, so clear and strong as to preclude any reasonable doubt as to the fact." 

Delano vs. Morgan {minority report), 40th Cong 2 Bart, 178 

Where Democratic tickets were distributed at the poorhouse the evening before the 
election, paupers were taken to the polls in conveyances furnished by the Demo- 
cratic conmiittee and in charge of Democratic overseers, and bystanders were of 
the opinion from the appearance of their tickets that they were Democratic tickets, 
the committee deducted their votes from the sitting member, who was the Demo- 
cratic candidate. 
Monroe vs. Jackson, 30th Cong Report 403, p. 8 
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If voters refuse to testify how they voted, secondary evidence may be admitted; but 
a foundation must first be laid by calling the voters. 
Mwiroe vs. Jackson (minority report) y SOth Cong Report 403, p. 19. 

Testimony that voters were urged to vote, and their right to vote supported, by the 
friends of contestee at the polls, and that their votes were challenged and strenu- 
ously opposed by the friends of contestant, was admitted and held to be sufficient 
to show that they voted for contestee. 

ViiUandigham vs. Campbell, S5th Cong 1 Bart., 233, 234 

*' For whom a vjote is given, by the laws of Ohio, is a secret properly known only to the 
voter himself, and he is never required to disclose it. This fact must therefore l)e 
often determined upon circumstantial evidence alone. To what political party a 
voter belonged, whos^e partisan he had. been, whose friends claimed for him the 
right to vote at the time, what he said of his intention before and his act after vot- 
ing are circumstances which * * * the committee have considered in making 
up their venlict." 
Delano vs. Morgan, 40U1 Cong . , 2 Bart., 169 

Where an illegal voter had always claimed to be a Republican, and a witness tej^tified 
that he took a Renublican ticket from him, **and, to my honest belief, put it in," 
the committee deducted his vote from the Republican candidate. The minority 
held the evidence insufficient to show for whom the vote was cast. 

WigghUon vs. Pacheco, 4^th Cong 1 Ells., 10, 29 

When a voter refuses to testify for whom he voted, it is competent to resort to cir- 
cumstantial evidence, such as that he was an active member of a particular political 
party. 
Bisbee vs. Finley, 47th Cong 2 Ells., 176 

Where voters can not be found, or refuse to disclose for whom they voted, it may be 
shown by circumstances, such as previous political affiliations, who challenged 
them, who sustained their right to vote, who gave them tickets, eic. 

Cook vs. Cutis, 47th Cong 2 Ells. , 250 

It can not he presumed that because defendant's name Whs regularly printed on a 
class of tickets headed ** Independent," that any such ticket offered to l)e voted 
contained his name unerased, especially when there is evidence that these tickets 
were very freely *' scratched." There should be the evidence of persons voting, or 
other satisfactory evidence. 

McLean vs. Broadhead, 4^h Cong Mobley, 384 

When it appears that the name of a candidate was regularly printed on a certain 
claims of tickets destroyed by the precinct officers, it will be presumed that his name 
was upon any sucTi ticket voted, until the contrary appears. 
McLean vs. Broadhead {minority report), 4Sth Cong Mobley, 394 

In the absence of direct proof as to how a voter voted, evidence showing to what 
iK)litical party he belonged, whose election he advocated, whose friends sustained 
his right to vote, and kindred testimony may be atlmitted. 
Smith vs. Jackson, Slst Cong Rowell, 27 

Where voters ** either testified themselves for whom they voted, or it was sh«wn 
satisfactorily that they were pronounced in their political opinions at the time of 
the election, or that they declared on the day of election which ticket they had 
voted, or that they were accompanied to the polls by well-known party workers, or 
that their votes were challenged by the supporters of one and their right to vote 
defended by the supporters of the other ticket, or like circumstances, raising a 
strong and l^?al presumption as to the ticket they voted ard the candidate for 
whom they voted," the minority held the evidence to be sufficient. But when^ the 
evidence was merely to the effec't that the voters were reputed to l)e Republicans or 
DemocratM, but it did not appear when they had expressed themselves, or what 
opportunities the witnesses had of knowing their preference, it was held not to be 
sufficient, especially as at the election of 1888 large numbers of voters hml (!liange«l 
their preference from what they were at previous delations. 
Atkinson vs. Pendleton {minority rejH/rt), 51st Cong Rowell, 64 
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Where oolored vote generally cast for oontettee, oolored yotee illegrally east presamai 
to have been cast for oontestee. 
Where there is general evidence that the colored vote of a county was cast for oon- 
testee, and a large number of names are found on the poll books bs having voted, 
which are also found on the list of colored persons delinquent in the pa3nnent of 
the poll tax required by law as a condition of voting, there should be deducted 
from the vote of contestee a number eoual to the number of such names less the 
number of le^i tax receipts shown to nave been issued and paid for subeeqaeut to 
the preparation of such delinquent tax list. 

O'FerrallYs. Paul, 4Sih Corig Mobley, 114 

Secondary. 

Where best evidence nnavailable, secondary evidence admitted. 
Where contestant showed that he had made a diligent effort to procure the parish 
returns, and failed, he was permitted to show their contents by other evidence. 
And proof that they were correctly tabulated in the returns of a State returning 
boara of doubtful authority whose returns were before the committee, was consiti- 
ered suflScient, especially when the fact was conceded by contestee. 

Sheridanve. Pinchback, 4Sd Cong Smith, 323,324,325 

Becondary evidence not admissible to show what should be shown by poll books. 
The primary evidence of the number of votes cast for the candidates and the fact of 
the casting of any particular vote is the poll books, and while these are in exist- 
ence no secondary evidence of the facts can be received. 

Vallandigham vs. Campbell ( minority report) y S5th Cong 1 Bart, 240 

Parol evidence of contents of papers inadmissible when papers should be presented. 
Where a witness testified that he had compared the poll lists, registry lists, and lints 
of persons stnick from the registry lists of a county, and presented a list of name^ 
which he said were found on the poll lists but not on either of the other listF, the 
committee held that "these statements made by the witness are inadmissible. 
The papers themselves are the best and only evidence of what they contain, if they 
are admissible for any 'purpose. The committee must make the comparison, ani 
can not take the statements of the witness as to the result of his comparison." 

Finley\8. BisheCy 45th Cong 1 Ells., 74-124 

Testimony of persons who have examined the ballots not to be substituted for the bal- 
lots themselves. 
W^here votes were proved to have been illegal, but the 'evidence that they were cast 
for contestee was the testimony of persons who had compared the numbered bal- 
lots with the poll lists, the ballots tnemselves not being produced in evidence, the 
evidence was considered insufficient to justify the deduction of the votes from the 
vote of contestee. 

Gooding vs. Wilson {minority report), 4^d Cong Smith, 87 

Boundaries of city wards not proved by common repute. 
Common repute and generally acknowle<lged boundaries are sufficient to prove the 
boundaries of country precincts, but the boundaries of city wards, when dispute 
arises about them, ought to be proved by better evidence. 

Atkinson vs. Paidldon, 51st Cong Rowell, 56 

Best evidence required. 
Each party should be requireil to produce the highest and best evidence attainable. 
McDuffie vs. Turpin {minority report) , Slst Cong Rowell, 303 

Testimony of inspectors competent to show mistake. 
The testimony of inspectors is competent to show mistakes committed by them in 
making their returns. 
Adams vs. Wilson, 18th Cong C. &H., 375 
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Teitimony of oonnty oanyasMn best evidenoe of roMoni for their action. 
Where the commiflsioners of election in the various counties of the district had 
thrown out a laive number of returns for irregularities, tiiereby changing the result 
of the election, tne committee held that these commissioners should have been 
called to explain the reasons for their action, and that all other evidence was sec- 
ondary and probably hearsay. The committee, however, considered the other 
evidence, and when it was clear enough to overcome the presumption of correct- 
ness of the commissioners' actions, counted the returns. 

Goode vs. EpeSj 5Sd Qmg Report 1962, p. 3 

In other procbbdings. 

Taken in another prooeeding, inadmiisible. 
A judge having been impeached by the legislature of Greorgia for fraudulent conduct 
affecting a county return, which fraud was also among the grounds of a contest for 
a seat in Congress, the House refused to receive the proce^ings of the legislature 
as evidence. 

Jackson vs. TToyn^, Xd Cong C. & H., 60, 65 

"The contestant * * ♦ is clearly entitled to have the contest decided on what 
is shown in the record in this case. 

Sheridan vs. Pinchbackj 4Sd Cong Smith, 327 

Where the record in a case between parties candidates at the same election with con- 
testant and contestee, brought to test the validity of the election, but to which 
neither of the parties to the present case was a party, was offered in evidence, it 
was unanimously excluded by the committee. 
Spencer vs. Morey, 44th Cong Smith, 444, 461 

The result of a trial in a criminal case where parties were charged with election 
frauds is not an adjudication binding on the House in a case involving the same 
frauds. 
Clayton vs. Breckinridge^ 51sl Cong Rowell, 689 

The minority held that the fact that persons had been acquitted in the State courts 
of the charge of election frauds, and convicted only on the charges of technical vio- 
lations of the law, while not an adjudication binding on the House or interfering 
with its exclusive jurisdiction in election contests, was yet, under the circumstances 
of this case, conclusive proof that the persons accused had committed no fraud. 
Clayton vs. Breckinridge (minority report), 61st Cong Rowell, 725 

Reports of eommittee of State legiflUtnre not evidence. 
The reports of a committee of the A rkansas legislature, and of a case in the supreme 
court of the State, were unanimously held not to be evidence, both as not t^ing a 
proceeding between the same parties and as being inconsistent with the duty of 
the House to judge of the elections of its own members. 

Boles vs. EdwardSj 4^d Cong '. Smith, 58 

Teitimony taken before Senate oommittee ooneidered. 
The committee unanimously received as evidence testimony taken by the Senate 
Committee on Privileges and Elections during the preening Congress, though 
neither of the parties to the present case was directly a party to that, and the 
question which of them was elected to Congress was not directly or indirectlv 
before the Senate committee. The majority received it "for what it was worth,'' 
and the minority said, " We consider it not only as admissible evidence, but abun- 
dantly sufficient to determine the rights of the parties to this contest.'* The com- 
mittee also received the President's message on Louisiana affairs to the preceding 
Congress, and the reports, with accompanying exhibits, of the chief supervisors of 
election in the State of Louisiana. 

Shmdanxe, Pmchback, 4Sd Qmg Smith, 198-200,232-235 

H. Doc. 510 45 
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TeitiiLony in a proceeding befbre a State court partly admitted. 
Where some of the issues in a case had been involved in preliminary proceedings 
before the courts of California, and much of the evidence presented consisted of 
transcripts of those proceedings, the committee excluded such portions as wctc 
ex parte affidavits, feut one affidavit having been included by the contestee in a 
petition, sworn to by himself, for a mandamus on the secretary of state, it was 
claimed that he was estopped from objecting to its use as evidence. Theconimittee 
did not decide this point, but discussed the effect the affidavit would have if 
admitted. Mr. Springer, in a dissenting report, held that the affidavit was ad- 
missible. 

Wig^irUonys, Facheco, 4Sih Cong 1 EUs., 8,20 

Documentary. 

Such as proves itself, may be introduced at any time. 
Such documentary evidence as proves itself may be admitted at any time. The pro- 
vision of the law of 1861 limiting the taking of testimony to sixty day« ** was in- 
tended to apply and does apply solely to the testimony of witnesses, or at most to 
such writing as can be provea oiUy by the examination of witnesses; and that 
documental^ evidence, at least that which proves itself, may be obtained at any 
time after the sixty days and produced before the committee at the hearing." 
An abstract of the votes returned in the district, duly certified from the office of the 
secretary of state, was received as evidence by that portion of theconmiitteewhoee 
recommendations were adopted by the House, though not presented until the 
hearing before the committed. A minority held it to be inadmiasible. 

VaUandigham vs. Campbell, S6ih Cong 1 Bart., 229 

May be obtained at any time, without notice. 
An abstract of votes, certified by the secretary of the Territory , is competent evidence 
of the result of the election. It may be obtained at any time, and no notice ne^ 
to be given to the opposite party. 

Daily vs. Estabrooky S6th Cong 1 Bart,, 305 

Authenticated by seal, may be introduced at any time. 
Records duly authenticated by a seal may be received as evidence at any time, 
without being first introduced before the magistrate who takes and certifies the 
depositions. 

Cannon vs. Campbell {Mr. Catkins), 47th Cong 2 Ells., 607 

Informality in certification subsequently cured. 
Where the returns, poll books, and other documentary evidence were objected to as 
not properly certined, or as certified by the wrong officers, the committee overruled 
most of the objections, and cured the rest by procuring other and more perfect 
certificates. ** It is record evidence, and therefore admissible to correct any infor- 
malities in the proof previously made." 

Qoodwyn vs. Cobb, 54th Cong Report 1122, p. 4 

Must be introduced like other evidence. 
Documentary evidence (under the law of 1857) can onljr be introduced before the 
officers authorized by the law to take testimony, and within the legal time. 

VaUandigham vs. Campbell (minority report), Soth Cong 1 Bart,, 238 

The statute in regard to taking depositions in election contests is mandatory and 
applies to record evidence attested under seal, as well as to depositions of witnesses 
and exhibits requiring identification. 

Cannon vs. Campbell ( Mr. Thompson) , 47th Cong 2 Ells., 615 

Extra-official note on returns, by county clerk, not evidence. 
Where the vote of townships was objected to on the ground that the township returns 
were unsigned, or did not show that the officers were sworn, or were not dated, 
and the only evidence of these facts was an extra-official note made by the county 
clerk in the county abstract of votes, Held, that the evidence was insufficient. 

East<mv8. Scott, 14th Cong C. AH., 280 
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£rtfa-<yttcial notei on papers not evidence. 
The minutes of a county board of canvassers in Florida, or the reasons ffiven by them 
in their certificate for rejecting the vote of a precinct, are not of such official char- 
acter as to make them evidence. 

Finley vs. WdOs, 44th Ckmg Smith, 376 

Certificate o( prothonotary, to eleetion docnmente, as evidenoe. 
The committee rejected a laree number of votes upon the certificate of the prothono- 
tary to copies of all the election papers in his office, such papers showing, by 
comparison, that the names of the voters in ^estion were on the poH Ifets, but 
were not on the registration lists, and there being no affWavrts of qnalifictffiott oH 
file. The minority denied that the certificate of the prothonotary to copies oi tire 
election papers on file in his office on a certain date was sufficient evidence tlia* no 
other papers had ever been filed, and still leas could it establish the conclUBion that 
iio stich affidavits had been made by the voters at the polls. 

Craig vs. Stewart, 5M Ckmg Stofer, 9; id' 

Coonty clerk can certify to copies of papers, but not to matters of fact 
Where the law requires the oaths of election officers to be filed with the cotmty clerk, 
thwB certificate of the clerk is competent to authenticate copies of these dbcmnents, 
but he should be examined on oath to show fiacts derived from these documents, or 
to negaitlve their existence. 

Goggin vs. Gilmer, S8th Cong 1 Bart., 72 

Counfy derk can not certify to a matter of fact 
Where the county clerk certified on his abstract of precinct returns that no poll books 
had been retomed to him from certain precincts, the committee held that this cer- 
tificate was not evidence of the fact If it was a fact it was not a iktal irregnituify. 

Bennei vs. Chapman, S4th Cong 1 Bart., 206 

Most be certified by proper officer. 
A transcript certified by the prothonotary of one county can not be admitted to 
prove the votes of another. 
Fuller vs. Dawson, 39th Cong 2 Bart. , 1 32 

Hoiking but copies can be proved by certiiLeate. 
** A certified computation, and not a certified transcript of any official writing author- 
ized by law" is not competent evidence. 
Fuller vs. Dawsan, S9lh Cong 2 Barf., 134 

(hily flscts legally reqnired to be certified to can be proved by certificate. 
**The law is entirely settled that statute-certifying officers can only make their cer- 
tificates evidence of the facts which the statutes requires them to certify; that 
when they undertake to go beyond this and certify other facts they are unofficial 
and no more evidence than the statement of any unofficial person." 

SrviUler vs. Aruiermn (majority report) , 40th Cong 2 Bart., 378 

Certificates to copies of papers strictly comtmed. 
Papers certified to be **true copies of the poll books, tally paper, and return of the 
election " on which the certificate of oath of judges and clerks was missing or 
itr^ular were not taken as evidence that the same irregularity existed on the 
original papers, as the words of the certificate did not exclude the idea that this 
certiiicate might have been omitted or incorrectly copied. 

Koaidz vs. Coffroth, 39th Cong 2 Bart., 147 

Only matters required to be of record can be proved by certiflcate. 
The law of Florida required the cotmty commissioners to strike off or erase from the 
registry list, before the election, the names of soch persons as were known or 
should be proved to have died or ceased to reside permanently in the places where 
they were registered. Part of the evidence introduced in a case consisted of 
copies, certified by the county clerks, of the registry lists, and also of the names 
which had been struck off from the lists. The committee held that the names 
struck off had ceased to be a part of the record, and could not be proved by 
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certificate. A similar ruling was made as to the words *' not sworn " found on the 
poll lists after the names of some voters. The minority held that as the names 
struck off were not obliterated, but were merely lightly struck through with a pen 
or had the word "died," ** removed," etc., written after them, they were gtill ao 
feu* a part of the record as to be capable of being proved by the certificate of the 
clerk. 

Firdeyvs, Bisbee, 4Sth Cong 1 Ells., 94-96; 117 

Mutter rolls as evidence. 
The committee held that the muster rolls on file with the Adjutant-General, at 
Washington, as well as those kept with the regiment and those in the offi<*e of the 
adjutant-general of Missouri, were each oricanal copies, and that sworn copies of any 
of them were admissible. They were held to be prima facie evidence of the a^ of 
the soldiers, and, when made abaut the time of the election, of the persons constitut- 
ing the regiments, but not to be evidence of residence, and, when made a year or two 
before the election, not to be evidence of the persons forming the regiments. 

Knox vs. Blair, S8lh Ckmg 1 Bart., 528 

Land liite in Virginia. 
Under the Virginia law, permitting only freeholders of six months' standing to 
vote, the land lists of the previous year are prima fade evidence of the right of per- 
sons to vote, conclusive only in the absence of all other evidence, and capable of 
being overthrown by other evidence. But the House rejected the report of the 
committee, and seems to have taken the list as conclusive. 

Taliaferro \^. Hungerford (Uiconied), IMhCong C. AH., 246 

Under the Virginia law, permitting only freeholders of six months' standing to 
vote, the land liste are prima fade evidence of the right, to vote, but may be rebattexi 
by other evidence. 

Taliaferro vs. Hungerford {Sd contest), 13th Cong C. & H., 252 

Under the Virginia law, requiring a freehold estate as a qualification for voting, tlie 
land lists, or certified copies of them, are satisfactory evidence of the qualification 
or disqualification of voters unless disproved by other evidence. 

Porterfield vs. McCoy, 14lh Cong C. and H. , 270 

Where, imder the Virginia law requiring a freehold estate in land as a qualification 
for voting, votes were attacked because the names of the voters were not found on 
the land lists, the committee received parol testimony to show that such voters 
were in fact qualified, but expressed the opinion that the reception of such testimony 
wag not in accordance with the rule of law that the best evidence the case admite 
of should be required. If this rule had been followed and only documentary evi- 
dence admitted a still larger majority for petitioner would have been shown, and 
the rule of law seems to have been relaxed for the purpose of showing that, on the 
state of the case most favorable to the sitting member, petitioner would still have 
a majority. 
LoyaU vs. Neidon, Slsi Cong C. and H., 523 

Tax lilts in Horth Carolina, not oonclneive. 
Where, in North Carolina, there were more names on the list of voters than were on 
the tax list, but it appeared that persons had the right to vote, under the Btate 
laws, who had at any time paid taxes, held, that the tax lists were not conclusive 
evidence of what persons were entitled to vote. 

McFarland vs. Furviance, 8th Cong C. and H., 133 

Certified copies of original returns evidence of their contents in Mississippi. 
The committee counted returns rejected by the couiitv commissioners because no list 
of voters accompanied them, or for similar irr^ularities. The certificate of the 
commissioners as to the numl>er of votes hot rejected, and copies of the original 
returns certifie<l by the clerk of the chancery court (in Mississippi) , were held to t)e 
sufficient evidence of the contents of the returns. 

Lynch vs. Chalmers^ 47th Cong 2 Ells., 357 
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Certified copies of retnmi not in official cnitody of certifying officer not cTidence. 
A certified transcript of a rejected return, made and certified by a chancery clerk 
(in Mississippi), there being no law requiring such returns to be kept on file as 
ofiScial records by this officer or any other, is not evidence. 

Lynch vs. Chalmers (minority report)^ 47th Cong 2 Ells., 362 

Coonty oonrt, in Weit Virginia, anthoriied to make a record. 
The county court in West Virginia has the power to make a record of its proceedinss 
in regard to elections. "There is inherent in every such tribunal, and necessarily 
incident to its very purpose and existence, the power to make such a record as 
will perpetuate and make available its legitimate action.'' And, aside from ^n- 
eral principles, it appears from an examination of the legislation of West Virginia 
on the subject that the county court is more than a mere returning board. 

Smith vs. Jachdony 51st Cong Rowell, 18 

Board of inperyiBorfl, in California, authorised to keep a record. 
The board of supervisors provided for by the statutes of California is an official body, 
required to keep a record, and this record, duly certified, imports verity, and must 
stand until shown to be incorrect. 

Wiggirvton vs. Pacheco, 4^th Cong 1 Ells., 7 

Weight of 
Vagne opinion insufficient 
The opinion of witnesses that a larger number of votes are returned as cast than 
there were voters present at the election is not sufficient to rebut the presumption 
that the officers did their duty. 
McDuffie vs. Davidson^ SOtJi Cong Mobley, 597 

Evidence sufficient to shift burden of proof conclusive unless rebutted. 
** When the legalitv of votes is assailed, upon notice and answer, and the issue formed, 
that issue is to be fairly heard and tried upon evidence. When one party intro- 
duces apparently credible evidence, sufficient of itself to maintain the issue, the 
opposite party is called upon to meet it, and if he does not do it with the means 
at hand there can be but one reasonable conclusion, and that is that there was no 
answer to it." 

Wallace vs. McKirdey {minority report), 48th Cong Mobley, 207 

Insufficient notice of election not proved. 
Where there was proof that noticres were put up the day before tlie election, but no 
proof that these were the first notices, the committee held that the fact of insuf- 
ncient notice was not proved. 

iforton vs. Daily,37th Cong 1 Bart., 410 

Testimony of a conspirator must be corroborated. 
"The testimony of a conspirator swearing to his own infamy and implicating others 
in the same crime is always jealously scrutinized, and unless corroborated m mate- 
rial points by evidence coming from uncontaminated sources can not generally be 
received as sufficient to establish a litigated fact And if, in addition to this, such 
conspirator declines to submit to a full, thorough, and seachin^ cross-examination 
upon the whole subject-matter testified to by him in his examination in chief, this 
circumstance casts additional suspicion upon his testimony; and if to this be also 
added the fact that such conspirator is at the time he so testifies the paid agent of 
the party producing him in ascertaining and arranging theevidence for his employer, 
this circumstance is one calculated lo cast additional doubt and suspicion upon his 
testimony. There was a period in the history of American and English jurispru- 
dence when the paid attorney or counsel of a litigant party would not be heard to 
testify on behalf of his client." 
Bromberg vs. Haralson^ 44th Cong Smith, 358 

Where the testimony of fraud was the testimony of the State registrar, testifying that 
he himself procured it to be committed, but the testimony was not sufficiently 
corroborated by that of his subordinates, and the Federal supervision of the Con- 
gressional election rendered it incre<lible that such fraud could have been commit- 
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ted at that election at least, a majority of the committee held that the teetiinoiij 
was insufficient to establish the fraud. A minority held that it would be sufficient 
in a criminal court to convict an accomplice of crime, and if not sufficient in this 
case to give the seat to the candidate, against whom the fraud was comznitled, it 
was certainly sufficient to justfy refusing it to the candidate in whose favor it was 
committed. 
Sfieridanve. Pinchback, 4Sd Cong Smith, 326, 337 

"€Meh«d" d¥i««iiM disr^gmried. 
Where contestee called a large number of colored witnesses to testify that they voted 
for him, hut their answers were uniform and appeared to be ** coached," tiie com- 
mittee disregarded their evidence. 

^Wric^ vs. Uadenvood, 54th Cxmg Beport2006, p. 12 

For evidence required to set aside a return, »ee Return Impeaohment of. 

For evidence of vote when returns impeached, see Return, when Impeached what 

Votes Counted. 
For amount of evidenoe required to prove a vote ill^al, see Illegal Votes, and Votes, 

Presumption of Legality. 
For evidence required to prove bribery, fraud, intimidation, etc. , see under 'these hemds: 

Suppression op. See Suppression of Evidence. 



EXECUTIVE. 

See Governor. 

EX PABTE AFFIBAVITS. 

See Evidence, Ex Parte, 

BX POMP FACTO LAW. 

See Elective Franchise. 

EXFUIiSIOK.i 

To be inflieted only for eautea related to duty of member. 

"Neither House ought to expel for any cause unrelated to the trust or dllty of a 
member.'* 
Roberts, 56th Cong Import &, p. 46 

The x^ht to expel is abiolnte. 
The right to .expel a member is absolute, limited only by the ooaditiQn jtJhat it Must 
be ex/ercised h}^ a two-thirds vote. " The power of exclusion is a ma^r of law, to 
be exercised by a majority vote, in accordance with l^al principles, .and exists 
only where a member-elect lacks some of the qualifications required by the<Con- 
stitution. The power of expulsion is made by the Constitution purely a maUer of 
discretion." 

Roberts {nimorUy report), 56th Cong Beport 86, part 2, p. 77 

A menber meritiiig «zpalaion cefneed roadmiision after reeleotJnn. 
A Representative who had saved himself from expulsion by resigning while the ex- 
pulsion resolution was pending, and was reelected at a special election, was refused 
admission without referring the case to any committee or hearipg lurther tes- 
timony. 

WhiUemare, Usi Cmig. (See Roberts, 56th Cong. ) 



1 .pj^ "digent" does not profeHs to cover the expulsion cases, and refens to questions of exptilsiaii 
ooly as they come up incideutally in connection with contested-election cases proper. 
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EXTENSION OF TIHE TO TAKE TESTIMONY. 

See Evidence, Additionax, 

ESPSSAL ELEOnOV XAWS. 

See Election Laws. 

FBAIJD. 

Effect of. (See^ alsoj Returns, Impeachment of.) 

To be eliminated, if possible, without rejection of returns. 
Where conteetant proved that more votes were cast for him than were returned for 
him, and there were circmnstances indicating fraud, the committee preferred not 
to reject the polls, but corrected the vote according to the proof. 

Taylor yn. Reading, 41«t Cong 2 Bart, 667 

The committee held the law to be **that where fraud is shown to exist the poll shall 
not be rejected unless it is impossible to pur^ it of the fraud.*' It being shown 
that very many illegal votes nad been received, with the fraudulent connivance 
of the judges of election, and there bein^ definite proof that at least 252 of the votes 
shown by the numbered ballots in the box to have been cast lor contestee weyre 
illegally and fraudulently cast, the committee deducted these 252 votes from the 
vote of contestee. The minority held that as the ballot box was clearly shown to 
have been tampered with, the iJallots found in it were no evidence how these 252 
persons voted. The fraudulent returns were no evidence of the remainder of the 
vote, and the only course left was to reject the entire return, and count only such 
votes as each party had proved aliunde. 
Le Moyne vs. Farwell,44th Cong Smith, 409,422 

Where not enough to affeet the result, election valid. 
Where there was fraud and bribery on behalf of contestee, but no proof connecting 
him with it, or showing that it affected enough votes to change the result, the 
committee reported for contestee. 

Evans vs. Turner^ 66th Cong Report 188 

Distinction between illegality and fraud. 
"The distinction is between mere ille^lity and fraud in the conduct of electioiis. 
The first does not deprive the candidate of any votes save those proven to have 
been illegally cast for him; the second, by destroying the value of the returns as 
evidence, causes the rejection of the entire poll and deprives the candidates of all 
the votes cast for them, as well the legal as the illegal ones, unless otherwise 
proved." 

Wise vs. Young (minorUy report) 65th Cong .Beport 772, part 2, p. 4 

Where votes fraudulently kept ftrom box, returns can not be purged and mustbe rejected. 
"The authorities are clear and complete that where fraud taints a return it cannot 
be pui^ged, but must be rejected; out a return can be purged only by rejecting 
ballots illegally cast or wrongfully counted. While in this case legal ballots 
were unquestionably kept from the box by the illegal and wrongful acts of 
persons connected with the machinery of the election, it is impossible to deter- 
mine the number of these ballots, and the only logical and equitable result is to 
reject such returns.'* 

Murray vs. Elliott, 64th Cong Report 1567 

Polls rejected or returns corrected, according as discrepancy large or small. 
Where thenumberof votes cast was proved to have been much less than the number 
returned, the oommittse rejected the whole polls; where the discrepancy was 
smaller, 'they corrected the returns according to the probable state of the vote. 
Robinson vs. Harrison, 54lh Cong Beport 1121 
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Retomi n(j0otod or purged, aoeordlng to taiouit of diteropaaej. 
Where tdere were many more voters proved by their own testimony to have voted 
for contestant than were returned for him, and the remainder was lees than the 
number returned forcontestee, and there were other indications of fraud, inclDdinr 
the partisan appointment of election officers, the committee threw out the whole 
returns and counted only the votes proved aliunde. Where the maiigin wis 
smaller, and might have been accounted for by the ballots rejected as imperfect, 
the committee corrected the returns according to the prooL 

Wise \9, Young, 6Sth Cong Report 772 

Retnmi n^jootod or purged, aoeording to eireamitanoet. 
Where it was shown by the testimony of list takers, corroborated by the testimony 
of the voters themselves, that many more votes were cast for contestant tfatn 
were returned for him, and there were other indications of fraud, the committee 
rejected or corrected the returns, according to the testimony in each case. 

PaUerson vs. Carmack^ 66th Cong Report 896 

Retunui rejeeted or eorreoted, aoeording to amoant of diaerepanoj. 

Where more votes were proved to have been cast for contestant than vrere returned 

for him the committee rejected or corrected the returns according to the amount 

of the discrepancy. The minority corrected many returns, but rejected only a few. 

Wiu\%, Young, 66th Cong Report 186 

Fraudalent retarni rejeetedi 
Returns which are tainted with fraud can not be made the foundation of the title to 
a seat in the House. The result should be purgjed of the fraud if practicable, and 
the poll only thrown out when no other alternative remains but to give effect to the 
fraud or to reject the poll. 

Aikin8on\%. Pendletonj 61H Cong Rowell,46 

Votes fhtudnlently added to retarni dedueted. 
Where it was proved that returns and poll books had been altered so as to show sev- 
eral hundrea votes for contestee which had not been cast, the committee unani- 
mously deducted the votes thus fraudulently added. 

Chaves YB. Clever, 40th Cong 2 Bart, 4ffl 

Votes fraadnlently returned deduoted. 
Where it was charged that a lai^ge number of persons whose names were marked on 
the check list as voting did not vote, and some witnesses swore that their names 
were the same as those marked on the list, and that they had not voted, and it was 
prove<l that a large number of the persons marked coula not be found in the ward 
by a diligent search two months after the election, and that manv of them were 
not on the assessor's list, the committee agreed as a compromise to deduct 106 froni 
contestee's vote, the majority holding that the chai^geeof fraud were sustained, the 
minority holding that they were not sustained, but agreeing to the compromise 
because of the lack of testimony explaining the irregularities. 

AbboUvB. Frost, 44th Cong Smith, 614,619 

Entire vote exoluded. 
Where, in a county in which votes cast for one party had been notoriously counted 
for the other, and the voters of the defrauded party at this election therefore 
refused to vote, but many more votes were still returned for contestee than were 
cast for both parties, the committee held that the entire vote should be excluded. 
Contestant's supporters were justifiable in not voting, and "it would be a travesty 
upon justice to permit his opponent to be allowed the votes which were cast at the 
election in his favor." 

Aldrich vs. Robbins, 56th Cong Report 327 

Fraudulent return set aside. 
It was charged that the presiding officer at an election, after the legal poll was closed, 
held a new and fraudulent election. The House seems to have sustained the 
charge. 

Jackson vs. Wayne, :^(l Cong O. and H., 47 
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Yitiatei entire poll. 
"When the result in any precinct has been shown to be * so tainted with frand that 
the truth can not be deducible therefrom/ then it should never be permitted to 
form a part of the canvass. The precedents, as well as the evident requirements 
of truth, not only sanction, but call for the rejection of the entire poll when stamped 
with the characteristics here shown." 

KnoxYS. Blair, S8th Cmg 1 Bart, 526 

Where the poll was opened the ni^ht before election, at a different place from the 
legal one, and a large number of illegal votes received, and the votes received the 
next day at the legal place were received in the same box unopened, the entire 
vote was rejected. 

ToddYB. Jayne,3Sth Cmg 1 Bart, 560 

Retam vitiated by fraudulent voting. 
Where there was proof of the deliberate reception of fraudulent votes, with the con- 
nivance and in part by the procurement of the election oflBcers, and there was defi- 
nite proof of the frauaulent character of 116 votes, but only 30 could be deducted 
from either candidate, there being no proof for whom the others were cast, " the 
committee see no alternative but to accept the return, and thus sanction the fraud, 
or set it aside altogether. They can not doubt that the latter course comes within 
the precedents of former Ck)ngresses and of this committee and of the present 
House, and they therefore reject this return altogether." 
Dodge\B, Brooks, S9thCmg 2 Bart., 88 

Wholeeale fhiadnlent voting; whole poll rejected. 
"Two hundred and forty votes might have been illegally cast for either candidate in a 
lai^ district without causing the loss of more than that number to either, when 
proved, but 200 or more votes can not be received by election officers with a guilty 
tcnowlcKlge that they were ille^, or in gross violation of the election laws, which 
they were bound to consult, without entailing a stronger penalty. In such cases 
not only State courts, but legislatures and Congress have not nesitated to declare the 
whole poll void and of no effect, except as to such votes as either party chooses to 
save, by proof of their l^ality." 

MyersYS. MoffeU, 4l8l Cong 2 Bart., 566 

Where many fhiudnlent votei returned, whole poll thrown oat 
Where the election was held by others than the regularly appointed officers (who 
were, however, selected by the voters present, under the forms of law) and they 
returned as voting many more persons than there were names on the registry lists 
of qualified voters, and it was impossible to purge the polls, the committee unani- 
mously rejected the whole precinct 

Switzler Ys, Dyer, 41st Cong 2 Bart, 790 

Whole vote of a county thrown out 
Where the superintendent of registration, for a money consideration, removed his 
first appointees and appointed new registering officers for thepurpose of procuring 
a fraudulent registration to be made, and these registering officers disregarded the 
law and admitted very many disqualified persons to register, so that the total reg- 
istry was twice as large as the r^stry made two years earlier and that made two 
years later, the committee threw out the whole vote of the county where these 
frauds prevailed. 

Shields Y8. Van Horn, 41st Cong 2 Bart., 924-929 

Whole poll rejected. 
The committee quoted the rule from Howard vs: Cooper [Knox vs. Blair (?) ] (1 Bart, 
275) : " When the result in any precinct has been shown to be so tainted with fraud 
that the truth can not be deducible therefrom, then it should never be permitted to 
form a part of the canvass. The precedents, as well as the evident requirements of 
truth, not only sanction but call lor the rejection of the entire poll when stamped 
with the characteristics here shown." The contestant in this case had charged 
fraudulent voting in a precinct where he nevertheless received a large majority. 
The proof was not sufficient to establish the number of persons voting fraudulently, 
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even if taken to establish the general fact, and the above rule was quoted as indicat- 
ing the only other remedy; but as in this case the remedy would be decisive of the 
case against the candidate charging fraud, it would have been un^r to him toapply it. 
Brornberg vs. Haralson, 44ih Cong Smith, 360 

Retam rctjeoted. 
**The law is that where fraud is proved to have been committed by the oflBcers of an 
election in conducting the election, no reliance can be placed upon any of their 
acts, and their return must be rejected as wholly unreliable. The party claiming 
under the election must prove the actual vote in some other way.** 

Flnlty\8. W(UU,44thC(mg Smith, 389 

Vote of a whole oity thrown out. 
Where the testimony showed a very laive amount of repeating, bribery, and intimi- 
dation in every precinct of the city orOharleston, S. C., committed by the friends 
of contestee, with the evident aid and collusion of the election officers, the com- 
mittee unanimously threw out the vote of the whole city. 

BuUzYB. Mackey, 44th Cong Smith, 684-689 

Whole poll xejected. 
The minority (on this point probably sustained by a majority of the committee) 
rejected a poll because there was unlawful interference with the United States 
supervisor, preventing him from dischai^ng his duties; because the poll list was 
falsified by placing on it fictitious names; b^use acrowdof men who had already 
voted at another precinct were permitted to vote for contestee, while more than 
200 of contestee' s supporters, standing in line all day, were prevented from voting 
at all; and because there was no trustworthy evidence of the actual vote cast or 
returned. 

Lee vs. Richardson {minority report) , 47th Cong 2 Ells., 547 

Where it was shown that the number of votes returned in a number of precinctfi was 
largely in excess of the vote actually cast, and many of the names on the poll books 
were obviously fictitious, the committee unanimously rejected the whole vote of 
these precincts. 

Mamanares vs. Lumiy 4Sth Cong Mobley, 62 

**The return of the officers ia prima facie evidence of the result of the election in the 
precinct where it was held. Unassailed it is sufficient to be counted in the ascer- 
tainment of the general result. It may be impeached by anything which will show 
it to be untrue in fact or unworthy of credit because of the improper conduct of the 
officers of the election. The return ia accepted as the act of sworn officers, to whose 
acts confidence is to l)e given upon the presumption that they have regarded the 
law and done their duty. But if they are shown to have disr^arded the law and 
violated the statutes which have been adopted to preserve the purity of the elec- 
tion, then their return shall be rejected, because it is no longer entitled to the credit 
which is given to acts of officers who have done their duty. The misconduct of the 
officers must be such as to make the result uncertain, for if, not withstand infi; their 
irregiilarity, the true vote can be ascertained, it shall be counted. But where the 
condition of the poll is such that the result can not be reached with reasonable cer- 
tainty, then the entire poll must be rejected." 
Hurd vs. Ronieii (minority report) , 49th Cong Mobley, 430 

Fraud in regard to one vote not fatal to whole poll. 
If it had been proved that one of the judges deposited the ballot of a voter in his 
pocket instead of in the box, this would not authorize the exclusion of tlie entire vote 
of the precinct. 
Stovell\a, CaheU, 47th Cong 2 Ells., 672 

Knowingly produced by election offloerg, whole vote thrown out 
** While the committee should be slow to throw out the whole vote of a ward or dis- 
trict, nevertheless, if the facts and circumstances show that the inspectors of the 
registry and election knowingly produced frauds, and violated the election laws, 
and permitted illegal voting, and the polls can not be pui'ged, the whole vote should 
be thrown out." 

Van Wyck\^. Greene, Ust Cong 2 BarL, 641 
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fraud QOBUiiitted by electioii offioen TitUtet aU their aoti. 
Where it ie proved that a given number of ballots were tampered with by the judges, 
the whole vote most be thrown out unless there is the most satisfactory evidence 
that no other ballots were tampered with. 

Hurd vs. Romsis (minority report) , 49th Oong Mobley, 435 

Where the managers of election stuffed the box, or permitted it to.be stuffed, ** their 

every act is tainted, and the presumption that the law ordinarily attaches to official 

acts, omnia prss9umuntur rite acta esse, is destroyed, and every act of these managers 

attainted with suspicion and fraud.'' 

Smalls vs. EUiott {minority report), 60th Cong Mobley, 730 

EvroENCE OP {see also Evidence). 

Fietitioiui naaiM on poll book rojooted. 
Where the names ** Oliver Twist** and **Sam Weller'* appeared on the poll book 
the majority of the committee took it as evidence of fraud. The minority (whose 
conclusions were substantially adopted by the House) rejecte<i these two votes. 

Chapmanvs, Ferguson, S6th Cong 1 Bart, 269; 272 

Fietitioiui namee on poll book, whole poll rejeeted. 
Where the voters* names were recorded on the poll books " to a great extent alphabet- 
ically, as if copied from some index or registration list,*' the committee rejected 
the whole vote of the poll on this evidence of fraud. 

Ifanzanares vs. Luna, 4Sth Cong Mobley, 63 

No inhabitanti in a eonnty. 
Where the evidence showed that a county contained no inhabitants votes returned 
from it were rejected. 
Daily vs. Estabrook, S6th Cong 1 Bart. , 303 

Unexplained inoreaie in the vote a impicioiii circanntance. 
Where there was an increase of about 5,000 in the vote of the district over that cast 
at the previous election, and this increase was nearly all in eight or nine precincts,- 
and was all in the vote of one candidate, there being no substantial increase or 
decrease in the votes of other candidates, the committee were of the opinion that 
if such an increase had been due to any Intimate cause it would necessarily have 
been something well known and easilv proved. The contestee having failed to 
account for it in anjr way, he presumably could not; and the increase, unaccounted 
for, was a very suspicious circumstance. 

Blair \9, Barrett, SGthCong 1 Bart., 310 

More Yotei than voten. 
WJ^ere 128 votes were returned from a county ^ but the evidence showed that it could 
not contain over 60 voters, and there were circumstances indicating fraud, the com- 
jnittee deducted 68 votes from the candidate for whom all the votes of this county 
were returned. 

DailyYB, Estabrook, S6th Cong 1 Bart., 304 

Where 141 votes were returned as being cast, but the evidence showed that there 
were only 58 qualiiied voters in the precinct, and that the registration under which 
this elecuon was held was fraudulent, the committee rejected the return and threw 
out all the votes except a few proveil aliunde, 

Goodrich vs. Bullock, 61st Cong Rowell, 588 

Dieerepanej between returns and proved vote not infficient 
The minority held "that /raud when charged, must be proved, and that it never 
caa legaUy he presumed from mere suspicious circumstances, however strong they 
may be deemed, that a mere discrepancy between the number of votes returned and 
the tally lists, or the number that may afterward be proved to have been cast, has 
never, in any judicial or legislative Inquiry, been considereil as evidence of fraud at 
all tending to affect the validity of the election, and that if it should be held to 
have that effect, no election could be sustained, and every one in the United States 
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could be defeated and destroyed." Where a number of voters considerably^ laiiger 
than the number returned for contestant testified that they voted for him, and 
there were circumstances suspicious of fraud, the minority held that the retnms 
sliould not be rejected if the circumstances could be explamed in a way consistent 
with the innocence of the election officers. 

Wasklmm vs. Voorhees {minority report), 39th Cong 2 Bart, 70 

More Totet returned for a eandidate than eait for him. 
Any considerable number of votes proved for one candidate in excess of the nninber 
returned for him has always been regarded as evidence of fraud and a Intimate 
method of impeaching the return. W here 191 more votes were proved to have been 
cast for a canaidate than were returned for him the committee considered it "suffi- 
cient to exclude the return from the count without further evidence." 
Bi^teeys, FinUyy 47th Omg 2 Ella,, 177 

Fraud at another election corroborative evidence. 

Where the same election officers at an election only a month later were guilty of most 

flagrant fraud in returning large numbers of votes never in fact cast, the committee 

considered this ^t in corroboration of the evidence indicating intentional fraod at 

the election in contest 

Myers y^ Moffett, 4l9t Omg 2 Bart., 568 

Poll not rejected nnleu frand clearly proved against offlcen. 
''To vitiate a poll and justify the rejection of the returns of an election, the testi- 
mony ought to be clear ana convincing in its character. It must establish fraadn- 
lent conduct on the part of the officers, or some of them, at least, charged with the 
duty of conducting tne election, certifying the result, or making the returns.'* 

Abbott vs. Frost (minority report), 44th Cong Smith, 624 

Molt be ipeciflcally proved. 
Fraud must be specifically proved, and will not be presumed at one poll becaose 
proved at another. 
Buchanan vs. Manning, 47th Cong 2 Ells., 296 

Proved at lome precincts, may be presumed at others. 
** There being a conspiracy to defraud, there being proof of fraud at a number of pre- 
cincts," and the illiterate character of the minority inspectors leaving opportunity 
for unlimited fraud at other precincts, **and there being no proof by contestee of 
good faith in the election, it should be set aside.'' 

Buchanan vs. Manning (minority report) , 47th Cong 2 Ells., 337 

Frauds at prior elections do not excuse failure to make full proof in regard to elec- 
tion in question. 
"Frauds at prior elections and the obstructions to the taking of testimony in prior 
election contests may, and often do, throw light upon the political situation in a 
community, but can not be taken as an excuse for not attempting eamc^y in sub- 
sequent contests to comply with the rules of evidence. Every election must rest 
upon its own merits." 

Threetvs. Clarke, 51st Cong Rowell, 180 

Not presumed without evidence. 

Where 14,000 names had been erased from the registry under the law, and it was 

charged that there was a conspiracy to use the outstanding certificates in these 

names as the basis for ill^al voting and repeating, but there was no evidence that 

any such certificate was so usetl, the committee rerased to presume that it was done. 

Komain vs. Meyer, 55th Cong Report 1521 , pp. 7-9 

May be proved by circumstances pointing to it 
"Let it be remembered that fraud can rarely, if ever, be proved by direct evidence, 
and that the rule is that whenever a sufficient number of independent dream- 
stances which point to its existence are clearly established, a pnma facie case of 
its existence is made, and that if this case is not met by explanation or contradic- 
tion it becomes conclusive." 
Noyes vs. Rockwell (minority report, sustairwd by the House), 6fid Cong 3tofer, 43 
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Oirenmitantial evidence eitablishei prima facie caie. 
** Fraud can rarely, if ever, be proved by direct evidence, and the rule is that when- 
ever a sufficient number of circumstances which point to its existence are clearly 
established, a prima facie case of its existence is made, and if this case is not met 
with explanation or contradiction it becomes conclusive/' 

Mitchell VQ. Walsh, 64th Cong Report 1849 

Betnmi false and contestant not represented on board. 
Where it was proved that many more votes were returned from the contested pre- 
cincts than were cast, that names of persons not voting were on the poll lists, and 
that contestant was not represented on the election boards, the committee held 
that the fraudulent character of the returns was established. 

Goodwyn vs. Cobb, S4lh Cong Report 1122 

Ballot box ont of sight of YOter. 
The returns of a precinct where the boxes were so placed that the voter could not 
see whether his ballot was deposited or not, and there were many other indications 
of fraud, were rejected, and only votes proved aliunde counted. 

Aldrich vs. Underwood, 54th Cong Report 2006, pp. 6-9 

Many suspicions and illegal acts. 
The votes of one parish and three wards of another were thrown out on the ground 
that **the watcners appointed by the Republicans were refused admission to the 
polling places bv the Democrats. Republicans, mostly colored men and legal 
voters, who would have voted for contestant, were refused the right of suffrage; 
tally sheets, lists of voters, and poll books were altered and forg^; ballot boxes 
were stuffed with fraudulent ballots, and many other illegal acts done in the inter- 
est of contestee and against contestant." 

Coleman vs. Buck, 54ih Cong Report 758 

Buspioions reversal of colored vote. 
Where it was in evidence that most of the colored voters were Republicans, but in 
the precincts in this case in which the Republican party had been denied proper 
representation on the election boards, most of them were returned as voting the 
whole Democratic ticket, the committee characterized this fact as ** suspicious," 
and said: "Unless some reason for this is shown, it will certainly add great strength 
to the presumption of fraud arising from the selection of ignorant judges, and force 
us to the conclusion that the vote returned from these contested districts did not 
represent the actual vote cast by the voters." 

Patterson vs. Carmack, 55th Cong Report 895, p. 8 

Testimony of watchers that vote less than returns. 
The testimony of persons who were present at the polls all day and kept count or 
tally of the numoer who voted or could have votea, which number was much less 
than the number returned as voting, was received among other evidence to show 
that the returns were fraudulent. 
The minority held that the ballots themselves were the "best and only admissible 
evidence. 
Aldrich vs. Bobbins, 64th Cong Report 572 

Poll list stuffed alphabeticaUy. 
Where the first 200 names on the poll list were in alphabetical order, the names 
immediately following them were those of the voters who voted first in the morn- 
ing, and the poll list was stuffed throughout with the names of persons who did 
not vote and m many cases did not exist, the committee found these returns tainted 
with fraud and rejected them, and as there was no other proof of the vote, threw 
out the polls. 

Van Horn vs. Tarsney, 54th Cong Report 356 

Poll lists alphabetically stuffed. 
Where the poll lists contained many more names than the number shown to have 
voted, ana the extra names were m direct alphabetical order or in simple alpha- 
betical alternations or groups, the committee threw out the returns as fraudulent. 

Aldrich \B. Plovjman, 65th Cong • Report 284 
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Betomi abeurdly large and poll lifts alphaBettoally ftnlfed. 
Where, throughont a whole city, the retnrns were "abpurdly large," many more 
being returned as votinj? than voted, the extra votes sometimes bein^ placed on 
the poll lists in alphabetical order, or composed of Petitions o" nonregistere^f per- 
sons, or persons proved not to have voted, the committee th.ew out the whole 
vote, but counted such votes as were proved aliunde. 

Wise vs. Young, 56th Cong Report 186 

More votei oait for eonteftant than returned. 
Returns from precincts where it was proved that more voters voted for contestant 
than were returned for him were rejected, and only the votes proved aliunde 
counted. 

Aldrich vs. Underwood, 64th Cong .Keport 2006 

More votes oait for oonteitant than retnmed for him. 
Where it was proved that more votes were cast for contestant than were returned for 
him, this fact was held to impeach the returns from the precincts in which it was 
proved. 

Aldrich vs. Robbing, 64ih Cong Report 572 

More votei returned than cast 
Where the returns in a large number of precincts showed a very large vote, practi- 
cally all for contestee, when the evidence showed that a much smaller number of 
votes was cast, that many of the names on the poll lists were the names of cfesad, 
absent, or fictitious persons, and others the names of persons who did not vote, the 
committee held that fraud was established. 

Aldrich vs. Bobbins, 54th Cong Report 572 

FREEHOLD TITLE 

As qualification for voting in Virginia. See Qualifications of Electors. 

GOITEBNOR (see also Prima Facie Rigrht, Credentials, and Vacancy). 

Powers not to be delegated. 
The power of the governor to fix the time of election can not be delegated to anyone 
else. 

McKen^e, S7th Cong I Bart, 461 

Graffiin, 37th Cong 1 Bart,, 464 

Can not by the words of his writ of election limit the time for which members ahall 
serve. 
Where the governor issued a writ of election to fill a vacancy cauBe<l by the calling 
of Congreps in sj)e('ial seasion before the regular day of election, and specified in 
the writ that the meml)er elected should serve only for the callea session, the com- 
mittee held that this limitation was in excess of the governor's powers, but that it 
might l)e regarded as mere surplusage, and did not invalidate the writ If there 
were no other grounds on which the election was illegal, if the members were 
elected at all they were elected for the whole unexpired term of the Congress. 
This decision was sustaine<l by the House, but at the next session it was rescinded. 

Ghohon and Claiborne, 25th Cong 1 Bart » 9 

The Territoral governor exceeded his powers in fixing the time for a special eleetion. 
The organic law of Kansas Territory provided that the first election should be held 
at a time fixed by the governor, subsequent elections to be held at times fixed by 
the legislature. The election law passed by the legislature contained no provisions 
for social elections to fill vacancies. The governor issued a proclamation fixing 
the time for an election to fill the vacancy caused by the unseating of Mr. Whitfield. 
The committee held that the governor had exceeded his powers, and that the elec- 
tion was void for this reason among others. The minority held that the governor 
acted within the spirit of the law. The House did not directly act upon the merits 
of the case. 

Reedervs. Whitfield {second case), S4th Coiig 1 Bart, 216-222 
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His deoition in regard to time and place of election to fill vacancy to be followed. 
**By the Constitution of the United States * * * the governor is constituted the 
tribunal to determine when and where to order an election to fill a vacancy, and 
where the laws by which he is to be guided aie doubtful his decision ought to be 
followed by Congress. This course is founded upon precedent, upon the respect 
due to State authority, and upon that public policy which requires a full represen- 
tation of the States. 

Pool vs. Skinner, 4Sih Cong Mobley, 67 

HOUSEKEEPEBS. 

What are. (iSee Qualifications op Electors.) 

HOtrSE OF BEFBESENTATTVES (see also Committee on Elections, Be- 
tums, Delegate, and Hembership). 

Hot a continnons corporation. 
The House of Representatives is not a continuous corporation, but each House has a 
separate and inaependent existence, which begins when it first meets and organizes. 
Hammond vs. Herrick, 15th Cong C. and H., 294 

Acts as a judicial body. 
**The House, in judging of elections, has no discretion to exercise. It acts in a judi- 
cial character, and the only thing to be adjudicated is this: Who has received a 
majority of the votes of the electors in the district, polled at the time, in the 
manner, and at the places prescribed by law?" 

MllervQ. Thomjmn, Slst Cong :.l Bart., 127 

Confined to election!, qnaliflcationi, and retnmi. 
** In adjudicating upon any case of a contested election, the House can only deter- 
mine whether such election has been held in accordance with existing l^al pro- 
visions, whether the qualifications of the person elected are such as the Constitu- 
tion requires, and whether the return^ have been legally made." 

Perkins vs. Morrison, Slst Cong 1 Bart., 144 

Laws of the respective States shonld be its rnle of action. 
** Although the House of Representatives, by virtue of the fifth section of the first 
article of the Federal Constitution, are made the judges of the election returns and 
qualifications of its members, yet this power is not plenary, but is subordinate to 
tne second and fourth sections of the same article, the first of these sections 
providing that the electors of the members shall have the qualifications requisite 
for the most numerous branch of the State legislature; the fourth section empower- 
ing and authorizing the legislature in each State to prescribe the places, times, and 
manner of holding elections for Senators and Representatives — such regulations 
being subject to alterations made by the Congress. By force of these provisions, 
the House is compelled, when adjudicating in any matter affecting the elections, 
returns, or qualifications of any of its members, to make the law of the respective 
States from which such members may be returned its rule of action.** 

Wrightya. Fuller, SM Cmg 1 Bart., 156 

Can not be estopped by State law ft'om investigating legality of re tarns and votes. 
The law of Alabama (passed in 1868) empowered the county canvassing board to 
reject votes and returns upon proof of fraud or intimidation. This rejection was to 
be final unless an appeal was taken to the probate court within ten davs. The 
committee held that the latter clause was not binding on the House. '^It is not 
competent for the legislature of a State to declare what shall or shall not be con- 
sidered by the House of Representatives as evidence to show the actual votes cast 
in any district for a member of Congress, much less to declare that the decision of 
a board of county canvassers rejectmg a given vote shall estop the House from 
further inquirv. The fact, therefore, that no appeal was taken from the decision 
of the boani of canvassers * * * can not preclude the House from going behind 
the returns and considering the effect of the evidence presented." 

Norris vs. Handley, 4Sd Cong Smith, 72 
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Him powen of court of equity ai well ai of eonrt of law. 
''The House possesses all the powers of a court having jurisdiction to try the ques- 
tion who was elected. It is not even limited to the powers of a court of law merely, 
but under the Constitution clearly possesses the functions of a court of equity also," 
So even if it be conceded that ministerial officers can not always count for a candi- 
date votes clearly intended for him, the House is not prevented from doing so. 

McKenzie vs. Braxton^ 4^d Cong Smith, 21 

Has powen of eonrt in oases of qno warranto. 
The House is not precluded by the face of the returns, but in inquiring into the 
validity of an election has all the power of a court in cases of quo warranto. 
Deanxs. Pidd, 45th Cong 1 Klls., 200 

The House not bonnd by the striot mles of jndieial proeednre. 
Neither the committee nor the House is bound by the usual rules of evidence in their 
letter and strictness, but should proceed upon more liberal principles in the inve^ 
ti^tion of truth. A contested election is not to be regarded as a mere pri\-ate 
litigation, but a great public inquiry, where the real parties are not so mach the 
returned member and the contestant as the voters of the district * * The distinction 
claimed to exist between an ordinary forensic court and a legislative assembly is 
recognized not only in Parliament and Congress, but in the courts themselves, and 
from a very early period.** 

Vallandigham vs. Campbellj S6th Cong 1 Bart., 230 

**It is the duty of the committee to approach as nearly as possible the ballot box, 
and, by an examination of all the testimony, see that no legal voter is deprived of 
his just right to the elective franchise.** * » * "This committee and the House 
are not circumscribed by the formalities that regulate proceeilings of a board of 
return judges.*' 
KoontzvB. Coffroth, S9ih Cong 1 Bart., 142 

**By the Constitution, in all matters pertaining to the election, returns, and qoalifi- 
cations of its members, the House is made ' a law unto itself,* and has no other rule 
forced upon it for the determination of these questions than the sanction of the 
oath of its members, and that due regard for the rights of constituencies which the 
representatives of constituencies, from the nature of their own duties and relations, 
must have and feel. Not that the technical rules of the law applicable to evidence 
and weight of evidence, the duties of officers, etc., may not be called in to aid in 
the proper investigation of a case, but that when called in they shall not be regarded 
as greater than the rights to be affected by their application.** 

Wallace vs. Simpson {majority report) 41sl Cong 2 Bart., 556 

"It may [be], and doubtless is, sometimes necessary to sacrifice justice in a particu- 
lar case in order to maintain an inflexible legal rule, but all just men must regret 
such necessity and avoid it when possible to do so.** 
McKenzie vs. Braxton, 4^d Cong Smith, 21 

Courts will invoke the aid of technical rules to prevent gross injustice, but they 
should not be pennitted to stand in the way of equal and exact justice unless of 
such a rigid character and so firmly embedded in the law as to compel adhesion to 
them. Doubts on such questions are always resolved in favor of justice and 
against wrong. 

LouTij vs. White ( minority report) j 50th Cong Mobley, 644 

"The House of Representatives, w^ith its broad and indeed limitless powers respei^t- 

ing the «»ttlement of contested-election cases, is only desirous of arriving at the 

truth. While it will not depart from w ise and well-settled rules of law, it will not 

hedge itself about with technical rules which do manifest wrong.** 

Mitchell YB. Walsh, 64th Cong Report 1849 

Hot bonnd by technical mles, bnt shonld follow precedents. 
**The House is the exclusive judge of the qualifications, elections, and returns of its 
own members. In the exercise of this prerogative it is not bound by the technical 
rules of judicial procedure, nor even by its own precedents. These may be per- 
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suasive, aiid, in so far as they embody the wisdom of experience, enlighten the 
mind and contribute to right conclusions. * * * And if we are wise and patri- 
otic we will be aided by rules whose soundness has been tested by experience." 
Bishee vs. Finley (minority report)^ 47th Cong 2 Ells., 203 

Will keep in view its own precedents. 
"The Constitution of the United States makes each House of Congress the exclusive 
ju<ige of the qualifications, election, and returns of its own members. In making 
the inquiry involved in this constitutional provision the House will carefully keep 
in view the customs and precedents which nave heretofore prevailed in such mat- 
ters. The prime object in all such cases is, if possible, to ascertain who was the 
people*s choice at the election in question. This can only be accurately ascer- 
tained by giving close and fair attention to all the surroundings, facta, and circum- 
stances connectetl with the case under consideration." 

English vs. Hilborn^ 53d Cong Report 614, p. 9 

Powers plenary and absolute. 
**The powers of Congress m r^?ard to the elections of its members are plenary and 
absolute. Congress may reject supervisors' returns and accept those of the precinct 
inspectors, or if it sees fit it may reject the precinct returns, and, from the evidence 
of the voters or from any other outside testimony that it deems tnistworthy, may 
determine how the vote of a district was actually cast. There is no limit whatever 
to the power of Congress in regard to the evidence by which it may seek to deter- 
mine the vote of a district." 
McDuffie vs. Davidson (minority report) j SOth Cong Mobley, 699 

Has plenary power to consider any evidence it chooses. 
Under the plenary powers conferred upon the House by the Federal Constitution to 
determine the election of its own members, it possesses the undoubted power to 
determine a contest on any evidence which in its opinion establishes fraud. 
McDuffie vs. Turpin (minority report), 52d Cong Stofer, 102 

Will go behind all returns. 
** The House, by its constituted agents, will go behind all certincates and returns to 
inquire into and correct all mistakes in elections brought to its notice by a contest 
legally made." 

Gooding vs. Wilson (minority report)^ 4^d Cong Smith, 84 

May inquire into result of first election after a second has been held. 
Where a majority was required to elect, and neither candidate apijearing to receive 
a majority at the first election, the governor ordered a new election, at which the 
sitting member was elected, but the petitioner claimed to have been elected at the 
first election', ITeldy that it was a question which might be inquired into by the 
House. 

Washburn vs. Kipley, 2l8t Cong C. and H., 682 

May investigate election of Territorial legislature which passed the law under which 
the Congressional election was held. 
Where the contestant claimed that the law under which the election was held was 
invalid because the Territorial legislature by which it was passed was not elected 
by the people of the Territory, but was imposed uixm them by an armed invading 
force, the committee ref>orted that the public importance of the question demanded 
an investigation by the House. The minority held that to investigate the election 
of members of a Territorial legislature would be assuming a juristiiction not jxjs- 
sessed by the House, and establishing a dangerous precedent. The House ordere<i 
the investigation and subsequently vacated the seat. 

Reeder vs. Whitfield (first case), sM Cong 1 Bart., 185-204 

Can not inquire into validity of adoption of State constitution. 
The constitution of a State having been recognized by all the departments of the State 
government and by Congress as the establisheil constitution of the State, it was 
held that it was too late for the House to inquire into the validity of the proceed- 
ings by which it was adopted. 

Birch vs. Van Horn, 40th Cong 2 Bart., 207 

H. Doc. 510 46 
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TLLEQAX, VOTES. 

When Inquirkd Into (bct ;<*r QrAUKirATioNs ov Elw.t<)K8). 

Whether inquired into, where election by ballot 
The committee expressed a doubt as to the propriety of investigating the qualifica- 
tions of electors where the voting was by ballot; but as the testimony presentei 
was in any case insufficient to establish the charges, they did not decide the question. 

Reed vs. Cosden, 17th Vmig C. and H., 358 

Will not be inquired into, where election by ballot. 
Where the election was by ballot the committee held that they would not inquire 
into the qualifications of electors, for if the right of secrecy implied in an election 
by ballot is to be preserved, the voters cran not be compelled to disclose for whom 
tliey voted, and without such disclosure it would be vam to inquire into their qual- 
ifications with a view to purge the polls. 

Easton vs. Scott {committee overruled //// Htrnne), 14th Corig C. and FL, 276 

What Ark (ttee (dso Qualipications of Electors). 

Aliens and nonreiidenti. 
The votes of aliens and nonresidents rejecte<l. 

Biddle and Richard vs. Wing, 19th Cong C. aii<l H., 512 

How Proved {see also Votes, Prescmption op Legality of, Burden of Prcx>f, and 

Evidence. ) 

Beoeived by election officers, mast be shown illegal beyond a reasonable doubt 
"Before a member is admitted to a seat in the House something like the Judgment of 
a court of competent jurisdiction has been pronounced upon the nght of e^h 
voter whose vote has l)een received, and in order to overturn this judgment it mu^ 
be asc*ertained affirmatively that the judgment was erroneous. Prima facie it is to 
be taken that none but the votes of Qualified voters have been received by officers 
whose sworn duty it was to reject all others." This principle was unanimously 
adopted by the conmiittee. The majority held further: **It is not sufficient that 
there should exist a doubt as to whether the vote is lawful or not; but conviction 
of its illegality should be reached, to the exclusion of all reasonable doubt, before 
the committee are authorized to deduct it from the party for whom it was received 
at the polls." 

Xi'ir Jermi cnxe, ^Gth Cong : 1 Bart,, 24 

''It is not stafficient to doubt the illegality of a vote, but conviction of its illegality 
should be reached to the exclusion of all reasonable doubt." (New Jersey case, 
quoted with approval in — ) 

Wnllncc vs. McKinleg, 4Sth Cong Mobley, 1K8 

"A vote once legally cast can not l)e set aside except upon proof so strong as to pro- 
duce the certain moral conviction that the said vote was ill^al. The burden of 
proof is on the i>arty assailing the vote." 

///• Moijite vs. Fanrellj 44th Cong Smith, 414 

" It is to Ik* presumtMi that the judges* of election did their duty and received no ille- 
gal vote.y. If they failed to do their duty, it must be proved." Where sugges?tioDS 
according to which a man may have been a legal voter were not negativeu by the 
evidence it was presumed tliey could not be, and the vote allowed to stand. 

Archer vs. Ailni, .i4th Cong Re|)ort 137, p. 11 

Evidence mast be clear and satisfactory. 
The rule state<i in the New Jersey c^**e (I Bart., 25) that a vote received by the ele**- 
tion officers can not Ix? thrown out unless it is proved ill^:al beyond a reasonable 
doubt goes too far. "The true rule is l)elieved to be one which, while it may not 
recjuire the exclusion of all rea.*<onable doubt, does require dear and satisfactory 
proof of fraud or mistake l)efore the legal presumption in favor of the correctness 
of the a<'ts of sworn officers shall Ih^ nullifie<l." 

Baromberg vs. Hondaon^ 44th Ctntg Smith, '^ 
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Beeeived by election officers, presumed to be good until the oontrary clearly shown. . 
'*The riphte of citizens who have })een admitted to vote can only Ik? impeaclied by- 
direct and positive testimony; such evidence of disqualification, of identity of per- 
son, and of the act of voting as is clear and unmistakable. It never could be toler- 
ateii that men should be disfranchised upon suspicion and inference merely." 

]yright vs. Fuller (minority report sustained by the House), S^d Cong Report 

136, part 2, p. 5. 

Evidence which satisfies and convinces the mind. 
**E^^dence which might have been sufficient to put the voter to his explanation if 
challenged at the polls is not deemed sufficient to prove a vote illegal after it has 
been admitte<l. * * * After a vote has l^een admitted something more is 
required to prove it illegal than to throw doubt upon it. There ou^ht to be proof 
which, weighed by the ordinary rules of evidence, satisfies and convinces the mind 
that a mistake has been made and which the House can rest upon as a safe prec- 
edent for like cases." 

(foodiny vs. Wili^oji, 4^d Cony Smith, 82 

Proof of identity required. 
The committee unanimously adopted as a rule of decision "That when a name is found 
on the poll book proof that an individual of that name resides jn the county, who is 
a minor, is not sufficient to strike the name off the poll book, and that some proof, 
direct or circumstantial, other than finding the name on the poll book, will be 
re<iuired of the vote having, been given by such minor in the county or precinct 
where the vote is assailed.' 

Ijctcher vs. Moore, 2Sd Cong C. and H., 750, 826 

Must be specifically proved. 
*'The committee consider that in order to unseat a meml^er of this House who has 
the regular certificate of election and who is conceded to have received a majority 
of several hundred votes of the votes received and counted, they should be able to 
report whose votes were excluded that ought to have been counted; that it would 
not do for the committee or for the House to say that out of 2,500 rejected 
voters, all of whose names are unknown, they are satisfied that enough were 
legal voters and ought to have been counted Ui give the contestant a majority.'* 

Bnrch vs. Van Jlom, 40th Cong 2 Bart., 211 

Where voters set out with the avowed purpose of craating illegal votes and were given 

tickets for the contestee by their foreman, but they could not be traced to ^y 

particular poll or identified by name, the committee' held that there was no way 

to deduct their votes. 

Knox vs. Blmr, 38th Cong 1 Bart., 530 

Where it was certain that ille^l votes were cast, but definite proof was not made as 
to their number, the committee said : "The presumption is always in favor of the 
legality of a vote which has been admitted by the proper officers; and, since all 
elections in Kentucky are tira voce, and since the record shows how each person 
votes, it would not, we think, be too much to require contestant to prove the want 
of residence of such persons as he claims illegally voted for contestee." 

Forney vs. Adams, 4Jst Crmg 2 Bart. , 770 

Where the contestee alleged that the registry lists of a county containeii the names 
of many disqualified persons, and there was some general evidence in support of 
this claim, the majority (not sustained by the House) held that he should have 
proved the distiualification of each individual voter, so that the polls might be 
purged. 

Switzler \n. l>yer (nuij(*rity rejx/rt) , 41>^t Cong 2 Bart., 789 

Votes can not be dechicted for illegality unleas the evidence establish the names of 
the illegal voters and their individual political affiliations. General evidence of the 
political affiliations of a class and that a certain number not individually named 
voted illegally is not sufficient. 

(f FerraU vs. Paul (minority repftrt), 48th Cong Mobley, 156 
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Votes not rejected on donbtfnl evidence. 
It wa« charged that 1 ,000 pernons had voted for conteetee who were not ret'identis (A 
the founty. There was "testimony tending U) prove that 9 colored men vnt^l 
at the election who were not bona fide reeidents of the county of Dallas. The e\i- 
dence shown tliat at some period before the election they had resided in adjckiDicg 
counties. But these parties took, when challenged, the requisite oath of residence 
to entitle them to vote, and upon the proof it would be unsafe to hold that they were 
not legally entitled to vote as they did." 

Bromherg vs. llaralmn^ 44th Cong Soiith, 365 

Merely conflicting testimony insufficient. 
The committee refused to reverse the decisions of the selectmen (in Maine) in regari 
to the residence iind qualifications of voters upon merely conflicting testimony. 
Anderson \^. Reed, 47th Cong 2 Klla., 2^6 

Appearance of voters not sufficient evidence of minority. 
Where bystanders testified that certain persons had voted who appeared to be less 
than 21 years of age, but each of the voters made affidavit before voting that he 
was of age, the testimony was held to Ix? *'too vague and uncertain to justify 
* * * striking off any vote as having been cast by a minor." 

Bromherg vs. Haralson, 44ih Cong Smith, 3® 

The mere statement of a witness that an elector is a minor or nonresident is not suf- 
ficient. The witness must give facts to justify his opinion. 

Loive vs. Wheeler, 47th Cong 2 Klls., 76 

Negative testimony to show nonresidence. 
The committee unanimously adopted as a rule of decision. "that no name be stricken 
from the polls as unknown upon the testimony of one witness only that no such 
jwrson is known in the county, and that where a man of like name is know n, 
residing in another county, some nroof, direct or circumstantial, other than find- 
ing such a name on the poll booK, will be required of his having voted in the 
county or precinct where the vote is assailed." The House went further than the 
committee, and rt^tored some votes rejected by the committee upon stronger testi- 
mony than that al)ove declared to l)e insufficient. 

Letcher vs. ^foore, 2Sd ( hng C. and H., 749, 825, 844 

Where the proof that inmates of the poorhouse who had voted had been sent to the 
poorhouse from other townships than the one in which it was situated and where 
they voted was negative, consisting of the testimony of public officers and old res- 
idents that they knew no such persons, it was held to be admissible, and in this 
case sufficient. 

Le Moijne vs. Fanrell (nilmtrity re})ort), 44th Cong Smith, 424 

The testimony of witnesses residing in a precinct that they are not acquainted with 
certain persons whose names are found on the poll list as voting may be sufficient 
to esta})lish nonresidence in country precincts, but not in a crowded city. 

Hurd vs. Bomeis, 4^th Cong Mobley, 424 

The evidence of persons well acquainted in a precinct that they are not acquainted 
with persons who appear on the i)oll list as voting is competent, and make* out a 
prima facie case of nonresidence. The burden of proof is on the party claiming 
the benefit of the votes to j)rove them legal. 

Hurd vs. lionieis [minoritt/ report) , 4^9th Cong Mohley, 4»tO 

Where canvassers ha<i been stmt through the district to verify the registration lists, 
and had returned long lists of perscms as "not found," and subpoenas for the=^ 
persons had also been returned as not found, the committee quoted McCrary, section 
850, on the admissibility of such testimony, but pointed out that there was other 
testimony of undoubted competency showmg the same state of facts. 

Moore vs. Funston, 53d Cong Report 1164, pp. 3-7 



Digitized by VjOOQIC 



ILLEGAL VOTES. 725 

Convict; record of conviction must be produced. 
Where votes are alleged to be illegal because of the con\dction of the voter of crime, 
"the record of conviction is the best evidence and the only evidence to be accepted 
by the House, unless the loss or destruction of that record is shown." 

lA)u'e vs. Wheeler, 47th ( hng 2 Ells., 76 

In the absence of prof>er evidence of conviction and punishment, an elector is not 
disquaUfied on account of the alleged committal of crime. 

(inrrison vs. Mnyo^ 4Slh Cong Mobley, 59 

Convicts; record of conviction and proof of identity neeeBsary. 
Where votes are rejected for conviction of crime, a copy of the record of conviction 
should l>e produced, and also evidence of the identity of the person offering to vote 
with the i)er8on convicted. It is not enough that the voter has the same name as 
one of the names found on a list, prepared by a political committee, known as a 
*' convicts' list." 

Biahee vs. Finletj, 47th Cong 2 Ells. , 174 

Convicts; record of conviction sufficient. 
It is sufficient t^) produce the record of conviction to establish that a voter was a 
convict. 

Worthingtoti vs. iV/, 30th Cong Mobley, 649 

Convict, in Ohio; eertifloate of pardon must have been issued. 
Where a convict is not permitted to vote without a pardon from the governor fin 
Ohio), which pardon the governor is required to issue on the presentation ot a 
certificate of good conduct, and a convict presented such certificate, but neglei'ted 
to wait for the issuance of the pardon, hM that he was not entitled to vote. 

Campbell vs. Morey, 4Sth Cong Mobley, 227 

Affidavit of voter competent to prove his vote. 
The affidavit of a voter taken before competent authority, in pursuance of regular 
and sufficient notice, may be read in evidence to prove his title to vote. 

Porterfield vs. McCoy, 14th Cong C. and H., 270 

Large proportion of votes to population not always proof of illegal voting. 
The mere fact that the number of votes polled is an miusually large proportion of 
the whole population is not in a frontier country and in new railroad towns any 
evidence of illegal voting. 

Bottin vs. Maginnu, 4^h ( 'ong Mobley, 378 

Coal-mine pay roll as evidence of nonresidence. 
As to the value of a coal-mine pay roll as e\iden<!e of the length of residence of 
employee, see the case of 

Cook vs. Cults, 47th Cong 2 Ells., 243-283 

For a discussion of the weight of coal-mine pay rolls and the like evidence of the 
length of residence of voters, see 
Mcdinnis vs. Alderson, .51st ( \mg Rowell, 631-678 

How they were cast must be proved by the ballots, if preserved. 
Where many votes were claimed to be illegal (under the Pennsylvania registration 
law), because required proof of qualification was not presents at the polls, and 
the testimony of the voters themselves was taken to show how they voted, the 
committee held this evidence to l)e inadmissible, being secondary. The ballotw, 
having l)een preserved, should have been introduced. "It is a well-established prin- 
ciple that the ballot of a voter which has Ijeei- afely preserved by some authorized 
custodian is the best evidence as to how or for whom he voted, and must be pro- 
duced, and that the testimony of the voter himself is secondary and inadmissible." 
"But while the committee adhere to the opinion that the evidence of the voters 
was inadmissible, and to the uniform current of decisions that where the ballots 
cast at an election are required to be so numl>ered as to enable them to be identi- 
fied, and they have been safely preserved by some 1(^1 custodian, they must be 
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produced as the best evidence, and the testimony of the voters is secondary and 
inadmissible, yet it has been considered proper to report the names of such voiere 
wlio cast illegal votes, and who, as shown by their own testimony, voted for the 
cont^tee." (The number thus shown was insufficient to overcome conteetee'? 
majority. ) 

Greery vs. Scully o2d (hmj Stofer, 157 

How EiJMiNATEn (see (ihoUvrrvRSn, wuks Set Akidk what Votes Coi'ntedj. 

Three methods discnued. 

Where the last legal opjwrtunity for re^stration was ten days before election, and 
contestee asketlthat a numl)er of precmcts be thrown out because voters were per- 
mitte<i to rejccister on the day of election and vote, the majority refuf»e<l to throw 
out the precincts, but dedacte<l the votes to the number of 55, proportionally from 
the candidates. The minority stated the number as 90, and stated anruments in 
favor of throwmg out the whole vote of the precincts where they were cast, and 
of detiuctin^ them all from contestant, who had receivtnl the highest numlter (»f 
votes in tht»se precincts, but did not decide l)etween these courses, and waive«i 
the whole (juesticm in arriving at the result. On the whole case, which involverl 
other questions, the House agretni with the minority. 

Platl vs. aoodc, 44ih Cong Smith, 656, 682 

Bedacted from candidate for whom cast 
Where it apj)eared from the return that votes were given by persons whose names 
were not on the tax lists, and who were not within the description of such elect- 
ors' sons as were permitted by the law of Pennsylvania to vote without Xyems on 
the tax lists, their votts were deilucted from the vote of the candidate for wnom 
they were ca^st. 

Richards, 4th Com C. and H., 99 

Votes c^flt by unqualified persons deducted from the total votes of the candidates for 
whom they were respectively cast. 

( 'hpton ( B((H>i('tl vs. Clopton) , 4th Cong C. and H., 101 

Votes having ])een cast on lK)th sides by persons not qualified to vote, they were 
deducted from the votes of the candidates respectively, and the seat given to the 
petitioner, who had a majority of the remainder. 

Moore vs. Leiris, Sth Cong 0. and H., 128 

If colored votes subtracted from Republican poll, then white votes from Democratic 

Where contestant proved many colored votes illegal, and offered general evidence 

that the colored votes were cast for con testee, the committee held that white illegal 

votes should ])e subtracted from contestant's vote if coloreil illegal votes were to 

Ixj subtracted from contestee. The minority 8ubtracte<l only the colored votes. 

Williams vs. >Hi(ie, 53d Cong Report 337, parti^ 1 and i 

Bedacted from candidates pro rata. 

"In purging the polls of illegal votes, thegeneral rule is that unless it is shown for which 
candidate they were cast, they are to l>e deducted from the whole vote of the elec- 
tion division, and not from the candidates having the highest number. Of course, 
in the application of this rule, such illegal votes would Imj deducted proportionately 
from both candi<lates, according to the entire vote returned for each ** (quoted from 
McCrary, sec. 298). This was stated to l)e the rule to be applied when it could not 
l)e shown for whom illegal votes were cast, but in this case it was applied to pre- 
cincts where it could have been shown but was not 
Finli^ij vs. W(dh, 44th Omg Smith, 37;^ 

Where contestee objected to any proof of illegal votes in a precinct because it was not 
alleged in the notice for whom the illegal votes were cast, the committee held that 
"a poll may l)e purged of illegal votes without it l)eing proved for whom thevare 
cast." Votes being proved to be illegal, they were deducted from the candiuates 
pro rata. 

Finley vs. Walls, 44th ( ong Smith, 371 
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Deducted from candidate for whom cast, and remainder dedneted pro rata. 
If ille&:al votes are shown, and there is proof as to which canditlate received a part 
of tnem these should first be deducted from his vote, and the remainder tnen 
deducteil pro rata. 

Lowe vs. Wieeler (minoritt/ reporl)^ 47th Vong 2 Ells., 142 

Either deducted pro rate or disregarded. 
In the absence of proof as to how ill^?al votes were cast they should either l^e 
alloweil to stand or deducted from all the candidates pro rata. " 

Ilurd vs. liomeis, 49th Cong Mobley, 425 

Ought not to be deducted pro rate. 
** We maintain that the true rule is, when illejjal votes have been cast, to purge the poll 
by first proving for whom they were thrown, and thus preserve the true vote; if 
by the use of due diligence this can not be done, and the result is still left in doubt, 
then to throw the poll out entirely. We think this is a safer rule to maintain the 
purity of the ballot box than the other one, which apportions i\\Q fraud between 
the i>artie*<. This rule ought to be applieii in all cases where the fraudulent vote 
is considerable and permeates the whole poll, and not in cases where it is scattering 
and inconsiderable. In those cases it may 1x3 justly inferred that the result would 
not be affected by retaining the poll unpurge<l." 

Curtin vs. Yocum {minority report, adopted hg the House) ^ 46th Cong 1 Ells., 424 

/ 

Deducted from migority candidate in each precinct. 
Where illegal votes are proved, but it is not shown for whom they were cast, they 
.should l^ deducted from the majority candidate in each precinct. "It is on this 
theory only that the election can l)e avoided where there are enough illegal votes 
to affect the result." 

Uurd vs. Romeis (minority rejx>rt), 49th Cong Mobley, 452 

Where no proof for whom cast, no remedy. 
Where 87 illegal votes were cast at a precinct, but there v as no proof of frau<i or 
which candidate received any of the votes, the minority held that the return must 
stand and that no votes could be deducted. 

yfyers vs. Moffett (minority report)^ 41f<t Cong 2 Bart., 585 

Where they can be purged, the poll not rejected. 
Where more than half the votes cast in a precinct were illegal, but from the evidence 
it was possible to tell the largest number that could have l>een illegal and for 
whom they were cast, the committee reje<'ted these votes and counted the rest. 
Todd vs. Jayne, 38th Cong 1 Bart., 559 

'• The rule is well 8ettle<l that the whole vote of a precinct should not be thrown out 
on account of illegal votes having l)een cast, if it l)e practicable to ascertain the 
number of illegal votes and the person for whom cast, in order to reject them and 
leave the legal votes to Ikj counted. Legal votes are not to be thrown out in order 
to get rid of illegal votes unless necessity requires it as the only means of prevent- 
ing the consummation of a fraud upon the ballot box." 
Barnes vs. Adams, 41it Cong 2 Bart., 770 

Election not vitiated by; 
Where it appeared that a very laige number of illegal votes was probably cast, but 
no more than might have been expecte<l in an unsettled frontier country, but there 
was definite proof as to only a few and no proof that more were likely to have 
been cast for one candidate than another, and nothing connecting any candidate 
with procuring them to be cast, the election was allowed to stand. 
Burleigh (tnd Spink vs. Armstrong, 4^d Cong Smith, 91 

If election invalidated, it is only in particular polls. 
**If the rule contende<l for by contestant is adopted [to declare an election void where 
so many illegal votes were cast as to render the result uncertaiii] we maintain it 
must be applied to the polling precincts where contestant alleges the fraud occurred. 
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Then each party is left to prove his vote by calling the voters in the rejected pre- 
cincts. If they do not, they must stand on the vote of the other unchallenged pre- 
cincts, and can not l)e heard to complain of their own negligence. 

Onrtin vs. Yoetim {minority rej)ort, adopted fry the House), 46th Cdng 1 Ells., 424 

Bejeetioxi of whole poll to be avoided if pouible. 
The exclusion of an entire poll is the very last resort, and it must never be done 
where there is any rational means by which the illegal votes can be eliminated. 
This rule was approved by both majority and minority, but they differed as to the 
possibility of purging the poll in this case. 

LeMoynevs. Fant^U, 44th Cong Smith, 411,422 

Whole poll thrown out. 
Where in two precincts very many voters whose names were not on the assessment 
lists were i)ermitted to vote without requiring of them the proof of qualification 
prescribed by the law of Pennsylvania in such cases, and there was no proof for 
whom most of these votes wei-e cast, the committee threw out the whole vote of 
both precincts. 

Myersx8. MoffeU, 41st Cong 2 Bart, 567 

Election should be declared void. 
Where illegal votes sufficient to affect the result are shown, but there is no proof as 
to how they were cast, the elcc^tion should be declared void. 

Hurd vs. RomeiH ( Mr. (ireen ) 49th Cong Mobley, 428 

In case of donbt, better to order a new election. 

The rule that where illegal votes are proved, but it is not shown for whom thev were 
cast, they shall Ik? 'Sleducted proportionately from both candidates according to 
the entire vote returned for each," "is, perhaps, the best rule that can be adoptai 
in such a case. It is manifest, however, that it may sometimes work a great hard- 
ship, for the truth might be, if it could be shown, that all the illegal votes were 
cast for one of the candidates, while it is scarcely to be presumed that they would 
ever l>e divide<l between the candidates in exact proportion to their whole vote. 
But the rule that would deduct them all from either one of the candidates, in the 
absence of proof as to how the illegal votes were cast, is much more unreasonable 
and dangerous. The above rule is, perhaps, the safest one to be adopted in a 
court of justice, where there is no power to order a new election, and wnere great 
injury would result from declaring the office vacant. But it is manifest, as we 
have already said, that it might work a great hardship. And in a legislative l)ody, 
having the i>ower to order a new election, it is safer, in the oninion of your com- 
mittee, and more conducive to the ends of justice, to order sucn new election than 
to reacrh a result by the application of such a rule." 

The minority held that the votes should be deducted pro rata. 

Finh'yxa. Bi»}»ee, 4^^th Cong 1 Ells., 93,118 

Reqiurki) Evidence op Qualification not Produced at the Polia 

Not regietered, and no record of other proof of qnaliiication, rejected. 
Where names were found on the poll books [in Pennsylvania] which were not found 
on the assessor's list, and there were no reamms for the reception of the votes 
marked after these names, as was reijuired by law, to show that they had made due 
proof of qualification, the committee held the votes to be illegal. The minority 
held that it was a mere immaterial omiasion by the election officers. 

Wright vs. Fuller, 3M Cong. A Bart., 159, and Report No. 136, Istsess. 32d Cong. 

Unregistered voten (in Florida) mast be shown to have taken the fall oath reqoired. 
The law of Florida provided that voters must he registered at least six days before 
the election. The registering officers had authority to strike from the list the 
names of persons whom they knew of their own knowledge or ascertained by 
testimony to have ceased to l)e entitleii to vote. A voter whose name had thus 
been erased would be entitled to vote on making oath before the officers of election 
that his name had l)een improperly stricken from the lists, and also taking the oath 
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require<i of challenged voters. A large number of persons had been permitted to 
vote whose names were not found on the list in the hands of the judges at the 
polls. They each took an oath, but there was testimonv which the committee 
held to be sufficient to prove that it was the oath required of challenjjed persons, 
without the addition prescribed for persons whose names were not on the registry 
lists. There was proof that a large number of these voters' names actually did 
appear on the original registry lists, though not on the copies in the hands of the 
judges. The committee deducted only those whose names were not shown to be 
on the original lists, but a part of those signing the majority report expres?»ed 
their opinion that all should have been deducted who were not found on the copy 
of the list in the hands of the judges, whether found on the original list or not. 
Mnley vs. WallSy 44lh Cong Smith 367-391. 

MuBt be shown, in Florida, never to have been registered. 
Under the constitution and laws of Florida no person was permitted to vote who had 
not been registered, but a voter whose name was not found on the registry list in 
the hands of the election officers might vote on taking the oath recjuireii of chal- 
lengtnl persons, and also making oath that he had been registertnl and that his 
name had been improperly strutrk off from the registry list. It was i)roved that a 
large numl^er of persons had voted whose names were not on the registry lists. 
Evidence which the committee held to be inadmissible was also offered to show 
that they had never l)een registered. The committee held that the admissible testi- 
mony only showing that they were not registered at the time of the election it was 
not sufficient to overcome the presumption arising from the reception of their votes, 
it being presumed that they had been registered and wrongly struck from the list, 
and that they had taken the required oaths. 

Finleyxs. Bishee, 4Sth Cong 1 Ells., 92-96 

Votes of qualified electors, received without required proof of qualification, legal. 
Under the constitution of Florida foreign-born persons were permitted to vote under 
the same conditions as native citizens upon presenting to the officers of election 
certified copies of their naturalization papers or declarations of intention. The 
election officers were forbidden to receive their votes without the presentation of 
such certificates. A number of foreign-born i>ersons voted at the election with- 
out presenting the required certificates. None of their vota^ were challenged and 
they were not requested or required by the officers of election to produce any jMipers. 
The evidence showed that all but seven of them had, in fact, been naturalizecl and 
could have produced the legal certificates if it had been recjuired of them. The 
committee found that the fact of naturalization or declaration of intention was the 
only additional ^aZ/A'ca/ion required by the constitution of foreign-l)orn persons, 
and that the requirement of the production of certificate:^ was a mere directory 
requirement as to mode of proof. This construction of the constitution was the 
more-certain l)e<*ause it was evidently implied in the acts of the legislature passed 
in pursuance of it. These votes having been received by the officers of election, 
the presumption was that the voters were qualified. The omission to present the 
require<l proof of qualification could, at most, onlj^ shift the burden of proof to the 
party claiming their votes to show that they were in fact qualified. This had been 
done as to all out seven, and with these exceptions the votes were counted. 

Finley vs. Bisheey 45th (hng 1 Ells., 89-92 

Li Pennsylvania law requiring certain affidavits and vouchers from nonregistered 
voters directory merely. 
Under the constitution of Pennsylvania, which provides the qualifications of voters 
and permits the l^islature to enact a registration law, **but no elector shall be 
depnved of the privilege of voting by reason of his name not being registered," 
the committee held that '*the foregoing clause of the constitution is, in our judg- 
ment^ a limitation on the power of the legislature of the State, and it can not pass 
a registry law whereby a voter shall be deprived of suffrage, if otherwise qualified, 
by reason of nonregistration. This, it seems to us, was the very j)urpose of the 
clause." If the election law is so construed as to hold the elector responsible for 
the neglect of the election officers, or to deprive him of his vote for nonregistra- 
tion, though otherwise qualified, it is repugnant to this clause of the constitution. 
But by construing the law as direcUjry its constitutionality can l>e maintained. 

Otirtin vs. Yocum {minority report^ adopted by the Houae), 46th Cong, . 1 Ells., 419, 420 
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In Pemuylvania if election officers fail to seqaire of nnregiitered voters the aflULftviti 
required by law the votes not illegpal if otherwise qnaliied. 
"We r^jard section 10 of the election law of Pennsylvania, gupra, so far as it requins 
a qualified elector to produce his own affidavit and that of a voter of his election 
district to his qualifications, director}^ merely, and in the nature of a law to author- 
ize the board of election, on the day of election, while it is being held, to corre^ 
the registry lists theretofore furnished them bv the county commissioners, by add- 
ing the names of qualified voters thereto who may have been unintentionally 
omitteil. The registry lista and poll lists will then agree. It is the duty of the 
election oflicers to comply with this law. It is imperative on them, and if they 
fail thev subject themselves to the penalties provided in section 12 of the registry 
law. fiut to allow a nonregistered voter to vote without requiring him to comply 
with the law, if he is otherwise qualified, is quite a different question. If he refii*e« 
to comply, on being requested, then it is clearly the duty of the officers to refuse 
his vote, because he refuses to obey a reasonable r^ulation prescribeti by the legis- 
lature, and he hurts no one but himself. But if he is allowed to vote without Ix'ing 
required to file the affidavits, and is otherwise qualifie<l, his vote is not an illegal 
one. The officers of elec'tion have simply failed to take and preser%e the evidence 
which the law requires of them; but the failure on their part to take and presene 
this evidence does not reach the qualification of the voter. Nordt> we believe the 
courts will hold any such doctrine, for it would be equivalent to holding the evi- 
dence of a fa(!t superior to the fact itself.'* 

Ciirtin vs. Yocum {mhiority report ^ adopted by the House) ^ 46th Cojig...\ Ells., 420 

The minority applied to the case of foreign-bom voters who did not present their 
certificates of naturalization at the polls the rules adopted by the House in the 
case of Curtin vh. Yocum, and held that the votes could not be deducted in the 
al)sence of proof of actual disqualification. 

Bishee vs. Finley {minority report), 47 fh Cong 2 Ells., 237 

Affidavits of unregistered voters certifled bnt not signed. 
Where affidavits of unregistereii voters were not signed by the affiants, but were 
properly certified by the officer l)efore whom they were taken, the committee unan- 
imously held them to be sufficient; but when there was no jurat attacheti, and they 
did not appear to have been sworn before any officer, they were imanimoualy held 
to be fatally defective. 

Tyf Moyiie vs. Farurlly 44th Cong Smith, 412, 422 

Absence of affidavits in prothonotary's office no evidence that they were not filed with 
the election officers by the voters. 
" The rule of law is that a public officer is presumed to do his duty, the contrary- not 
ap[)earing. Under the law there were several acts required to be done by the offi- 
cers. The first one w^as to ascertain whether a person offering to vote was regir 
tered; if he was not, to require an affidavit of himself and also of a registeretl voter 
to certain facts; to see that it was subscril)ed and sworn; to take and keep it till 
the election was over, and then to return it to the prothonotary's office, with certain 
other papers. To show that the last act was not performed does not show that the 
rest were left undone, or that proof of failure in this one particular is proof of a failure 
in all. It doubtless does overcome the presumption as to the particular act, but we 
doubt whether it can be extended any lurther. We are not ready to assent to the 
proposition that because the election officers failed to return the required affidavits 
to the office of the prothonotary therefore they must be presumed not to have 
required them at all." 

Curtin vs. Vorum {minority report, adopted by the House), 46th Cong I Ells., 421 

In Pennsylvania law requiring affidavits of nonregistered voters mandatory, bnt law 
for fiUng these affidavits directory. 
It was held by a portion of the committee that the provision of the Pennsylvania 
election law requiring certain affidavits of unregistereii voters waa mandator^-, bat 
that the provision reijuiring these affidavits to be filed in the office of the protliono- 
tary was directory. It is to be strongly presume<l that the officers of elei'tion have 
not committed the crime of allowing unrcj^istered persons to vote without nx^uiring 
the neces.«arv affi<lavit«, and this prasumptfon is not to be overcome withoutevidence 
and merely by a remote inference from the fact that no such affidavits are on file in 
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the prothonotar>'*8 office. And especially is contestant not to be permitted to take 
advantage of the absence of these affidavits when the evidence tends to show that 
theaffidavitfl were in existence, and contestant by his own act procured their desti:uc- 
tion and prevente<l them from beinj? put in evidence. 

Curt in vs. Yocum (2d minority re^x/rt), 4(>th Cong 1 Ells., 435-438 

Segifltration law of Peimiylvaiiia mandatory. 
"The authorities are uniform to the effect that all statutes are mandatory which can 
not l)e disregarded without ignoring the legislative intent.'* Under this principle 
the provisions of the election law of Pennsylvania requiring the presentation of cer- 
tain affidavits by unregistered voters are not directory merely, but mandatory. 
** The will of the legislature can not be carried out unless this provision of the 
statute is complied with, and to disregard it is to disregard one of the safeguards 
which the law-making power of Pennsylvania deemeii necessary for the protection 
of the ballot." 

Curt in vs. Yornin (mnjoritt/ report) ^ 46th Cong 1 Ells., 428 

The evidence of qnalification required by law most be prodnced on the day of election, 
and can not be afterwards prodnced. 
** It is a fundamental principle as finnly established as any rule of law that votes 
must be cast as the law directs, and if the law requires the voter to produce certain 
specified evidence of that ritj ht before he can cast his vote, and he fails to produce that 
evidence, such vote, if ca^t, is illegal and void. * * * The principle must likewise 
l)e maintained that the production of this evidence at the trial wdl not change the 
legal status of the voter, and thus make these votes in question legal votes. ♦ * * 
The principle is self-evident. Voting is a single act commanded to l)e performed 
within a particular time, on a particiuar day, and in conformity with law; there 
can not, therefore, >)e a valid performance of the re(iuirement« of the law at a period 
subsequent to the day on which alone the law commanded the act to be performe<l." 

Bisbee vs. Finleg^ 47th Cong 2 Ells., 175 

Law requiring aifidavits of nnregittered voters only partly mandatory. 
** Where a registry law requires the production of an affidavit by an unregistered 
elector as the condition for his voting it is mandatory to a certain degree and for a 
certain purpose. It is mandatory so far as to require good faith in its observance 
and to prevent its willful evasion. But the whole sco|)e and purpose of such a law 
is to defeat fraud, subterfuge, and evasion, and to enable every lawful and quali- 
fied voter to vote and have his vote counted in a canvass purge<l of all illegal votes. 
The moment the operation of the registration defeats itself, o|)erati»s to defraud the 
legid ele<^tor and defraud him of his vote, it not only ceases to l)e mandatory, but 
is fpioad hoc void. * * * But the statute, in so far as it provides what declara- 
tions shall l)e set forth in the affidavits, is directory merely.'* 

The minority (Mobley, 672) held the law to be mandatory in both respects. 

Campbell vs. Weaver, 49th Cong Mobley, 461, 463 

Affidavits in substantial compliance with law sui&cient 

Votes were attacked on the ground that the affidavits presented by the voters in lieu 

of registration were not sufficient under the law of Illinois. The committee found 

most of them lo be in substantial compliance with the laws, but rejected five votes 

where the affidavits had not l)een filled out at all — "were in fact blank affidavits." 

W(/rthington vs. Post, 50th Cong Mobley, 653 

Can not be made legal at a subsequent investigation. 
**Under the [Penn.Mylvania] act of January 30, 1874 (P. L., 31), it is the duty of the 
elector whose name is not on the registry list to prtxiuce the required affitlavits at 
the time he offers to vote. Election officers can not waive such production. A 
vote received without such affidavit is illegal, and can not be matle legal at a sub- 
sequent investigation in the courts" [ca.«<e8 cited]. 

Craig vs. Steuartj 52d Cong Stofer, 9 

The minority expresse<l a *' doubt" of this ruling, but did not «lefinitely <lissent. 

Craiii vs. Steicart (minorily rejmrt), /i^d Cong Stofer. 16 
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Ballots marked by election oiAcen, without required oath of disability, oountad. 
Where voters were aaeisted by the election officers to prepare their ballott! withoat 
taking the oath of disability provided for bv law fin Illinois], but did informall j 
ask for the assistance and were known or believed hy the judges to be entitled to 
it, the committee counted their votes. The minority rejected them. The House 
adopteti the resolutions proposed by the minority on the whole case, bat oo this 
point appears t^ have agreed with the majority. 

R'maktr vs. Douming^ 54th Cong Report 140U 

Not oounted. 
The minority held that the law was mandatory. Under the old ballot laws sucb 
provisions could be more liberally construed, but ** under the Australian ballot 
system secrecy is not merely permitted, it is enforced; it is not solely for the ben- . 
efit of the voter, but for the benefit of the public as well. A compulsory s»ecrecy 
unknown to former systems of voting is a fundamental and essential element ol' 
this ballot law." 

Rinaker vs. Domihig (minority report) y S4th Cong... Report 1400, part 2, pp. 5-10 

Ballots marked by eleotion oi&oers, without required oath of disability, uot counted. 
*' Ballote voted by electors who were assisted in marking their ballots without ha^nng 
first made the affidavit of disability, as provided by said statute [of Illinois], are 
not legal and should not be counted.'* 

Steward vs. Child^t, 53d Cong Report 1741, p. 3 

Votes rejected. 
Under a mandator^' statute requiring the production at the polls of specified evidence 
of payment of poll tax as a prerequisite for voting, the committee rejected the votes 
of voters who had in fact paid the tax and were known to the judg«3, by other evi- 
dence than that specified m the law, to have paid it. The minority counted the 
votes. 

Thrasher vs. Enloe, 5Sd Cong Report 842, pp. 4, 11 

INCOMPATIBIiE OFFICE. 

See Qualifications of Representatives. 

INDIANS. 

Their right to vote. 
Under the law for the government of the Territory of Michi^n, providing? that 
"every while male citizen," possessing certain qualifications, might vote, held that 
the right of half-breed Indians, possessing the legal qualifications, depended on 
their mode of life and the society to which they belonged. One of them, who, by 
his manner of living and place of abode, was assimilated to the great body of the 
civilized community, and who had never belonged to any Indian tribe, could vote; 
but one who l)elonged to an Indian tribe or was "uncivilized in his deportment 
and not approaching the manner of other citizens'* could not vote. 

Biddle and Richard vs. Wing, .19th Cong C. & H., 511 

Votes of tribal Indians rejected. 
Where Indians, at their own pueblo, without authority from the probate judge, 
organized an election, appointed their own chiefs to conduct it, and made their 
returns direct to the Secretary of the Territory, instead of to the probate judge, the 
committee threw out the votes. 

Lane vs. OaUegon, S3d Cong 1 Bart, 165 

INDIAN RESERVATIONS. 

Whether trespassers on *' half-breed lands" entitled to vote. 
The committee held that trei<pas.sers on "half-breed lands'* (similar to Indian reser- 
vations in some respects) were entitled to vote. The House refused to sustain the 
committee, the decision turning, apparently, chiefly on this point 

Sennet vs. Chapman^ 34ih Cong 1 Bart, 208 
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Inhabitants of, have no right to vote. 
Votes cast in a precinct situated in the Pawnee Indian Reservation, which by the 
law of Congress was not a part of Nebraska Territory, were excluded by theVom- 
mittee. 

Daily vs. Estabrook, 36ih Cong 1 Bart., 303 

Residents on, can not vote. 
The committee rejected votes ca«t by residents on the Pawnee Indian Reservation, 
which was vmder the law no part of Nebraska Territory, but counted votes cast by 
residents of the ** half-breed land," which was not an ordinary Indian reservation. 

McMan vs. Daily, S7th Cong 1 Bart., 404, 410 

Votes cast in, illegal. 
Elections held on Indian reservations in the Territory of Dakota held to be ille^l, 
the oi^nic act orcanizing the Territory excepting from its territory those Indian 
reservations which under existing Indian treaties could not be made a part of any 
State or Territory without the consent of the tribes. 

Burleigh and Spink vs. Armstrong, 43d Cong Smith, 90 

Where not set aside by treaty, votes cast in them legal. 
Tnder the provision of the organic act of the Territory of Dakota, excluding from 
its limits lands not jwrmitted by treaties with Indian tribes to be included 
within the limits of any State or Territory without the consent of the tribe, the 
committee held that " It does not apply to any portion of the Territory upon which 
Indians may happen U) live, but only such portions as are held by particular tribes, 
under and by virtue of treaties defining boundaries, and stipulating the exclusive 
jurisdiction to l)e exercised by the tribes holding them." Votes cast in a precinct 
m territory largely inhabited by Indians, but not under such a treaty, the votes 
not being shown to be otherwise illegal, were counted by the committee. 

Todd vs. Jayne, SSth Cong 1 Bart. , 563 



INELIOIBILITT (see also Qualificationa of Bepresentatives) . 

Ineligibility of majority candidate gives no title to minority candidate. 

The ineligibility of the candidate receiving the highest numl)er of votes gives no 

title to the candidate receiving the next highest number. (A ver>' full discussion 

of the English rule and the reasons for its inapplicability in this country will be 

found in this case.) 

Smith vs. Broum, 40th Cong 2 Bart., 400-405 

The ineligibility of the majority candidate gives no title to the candidate receiving 
the next highest number of votes. 
Jonof vs. J/d/in, 40th Cong 2 Bart., 475 

The majority of the committee announced their opinion that the ineligibility of a 
majority candidate ought to involve the election of the candidate receiving the 
next highest number of votes, but they yielded their conviction to the authority 
of contrary precedents. 

Wallace vs. Simpson (majority report) , 41si Cong 2 Bart., 552 

Ineligibility of member-elect gives no claim to the candidate receiving the next 
hi^est number of votes. 
Maxwell vs. Caiinon, 4^d Cong Smith, 190 

Ineligibility of the sitting member gives to the minority candidate no title to the 
seat. 

Ckinnon vs. Campbell, 47th Cong 2 Ells., 613-619 

Ineligibility of the sitting member gives no title to the candidate having the next 
hignest number of votes, even in the case of a representative from Indiana, though 
the rule in the State of Indiana is different. 
Ixmry vs. White, SOth Cong Mobley, 638 
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Whether ineligibility of majority eandidate givet title to minority cmBdidste. 
The law of iTeonnA provided that where the majority candidate was inelipihle tbe 
election should go to the candidate having the next highest number of votes. Tbt 
ci)inmittee expresned some doubt whether such a law could apply to the electiott' 
of members of Congress, Imt refrained from deciding the question, it not beinf 
necessary to the determination of the case. 

Christy vs. Wimpy, 40th Cong 2 Bart, 466 

Ineligibility of migority candidate onght to give eleetion to minority candidate. 
Mr. Cessna reported that where a majority candidate was notoriously ineligible nnder 
the fourteenth amendment, votes cast for him ought to be treated as nullities 
and the election adjudged to the candidate receiving the next highe*?t number oi 
votes. The House sustained the report, but probably on other grounds. 

Wallace vs. Simpson, 41st Cong 2 Baru, 7^ 

Where notice of ineligibility of migority candidate preenmed minority eaadiiiti 
elected. 
Where votes are cast for an ineligible candidate whose ineligibility is such that the 
electors are bound to know and take notice of it, such votes are nullities, and the 
eligible candidate receiving the highest number of votes is elected. 

Wood vs. Peters (Mr. BenneU) , 4Sth Cong Mobley, 121 



INHABITANT. 

See abto QrALiFicATioNS of Representatives. 

Definition of. 
The word "inhabitant" comprehends those who are **6ona,/Id^ members of the State, 
subject to all the requisitions of its laws and entitled to all the privileges and 
advantages which they confer." 

Baileyy ISth Cong C. and H., 415 

What conititiites. 
Claimant had been for many years a resident of Virginia, but a few years before the 
election he niove<l to Ohio, and voted there once or twice. Some months be/ore 
the election he returned to his previous residence in Virginia, with his familv,anJ 
remained. The committee held him to be an inhabitant of Virginia and eligible 
to Congress. 

V}don, 37th ( 'ong 1 Bart. , 369 

Difference between inhabitant and citiien. 
"The word inhabitant comprehends a single fact, locality of existence; that of citiien 
a combination of civil privileges, some of which may be enjoyed in any of the 
States in the Union. The word citizen may properly be construed to mean a mem- 
ber of a political society; and although he might be absent for years, and cease to 
be an inhabitant of its territory, his rightM of citizenship may not lx» thereby ioT- 
feited, but may be resumed whenever he may choose to return; or, indeed, soch 
of them as are not interdicted by the reiiuisition of inhabitancy may be considered 
as reserved." 

liailey, 18th Cmg C. and H., 415 

Inhabitancy in State lost by Oovemment employment at Washington. 

A person in the employ of the (Government at Washington, though retaining his citi- 
zenship in the State whence he was api>ointed, and intending to return theret*^ 
held not to lx» an inhabitant of the State within the meaning of the ConstitotioD, 
ami hence not eligible to Congress. 

nailey, ISth ( hng C. and H., 411 

A foreign minister does not lose his inhabitancy. 
A citizen having l)een elected to Congress while holding the office of minister to Spain, 
but having resigned the latter office before March 4, the committee reporte<l: 
"The capacity in which he acted excludes the idea that, by the performance of 
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his duty abroad, he ceaf«ed to be an inhabitant of the United States; and, if so, 
inasmuch as he had no inhabitancy in anv other part of the Union than Georgia, 
he must be considered as in the same sftuation as before the acceptance of the 
appointment." 

Forsyth, 18th Cong C. and H., 497 

The case of ministers of the United States residing at a foreign court presents no 
analog>^ to that of persons in the domestic service of the (xovernment at Waf^hington. 
The former retain their inhabitancy in their respective States; the latter do not. 

Bailey, 18th Cong C. and H., 418 

Voting oitisenflup not necessary. 
A member of Congress must be an inhabitant of the State from which he is elected, 
but he need not nave a voting citizenship. 

Bayley vs. Barbour, 47th Cong 2 Ells., 679 

Hot a mere sojonmer. 
** To be an inhabitant ^within the meaning of this section of the Constitution, if it 
does not mean resident or citizen, certainly means more than mjonrner.^^ The tem- 
porary sojourn of claimant in North Carolina, for the purpose of l)eing private sec- 
retary to a military governor, held not to constitute him an inhabitant. 

PigoU,S7th Cong 1 Bart., 464 

INSPECTOBS. 

See Officers of Election. 



INTIMIDATION. 

What Is. 

A cannon near the polls not intimidation. 
Where a cannon was drawn in apolitical procession the night before election, and on 
election day it was in a place in front ot the polls, where it had customarily been, 
and it was fire<i twice on election day, but in sport and without ball, and not at 
times when voters were approaching the polls, the circumstance was held to be 
without significance. 

Whyte vs. Harris (minority, report), S5th Cong Report 538, p. 46 

Coarse and threatening language not snfflcient. 
Where the polling place was fixed in an unusual and inconvenient place, and coarse 
and threatening language was used against persons intending to vote for contest- 
ant for the purpose of intitnidating them, the committee "can not for such rea- 
sons recommend the throwing out of the whole vote of such precinct." 

Chaves vs. Clever, 40th Cong 2 Bart., 468 

Inflammatory language, not affecting the result, immaterial. 
Where it was shown that the canvass was a heated one, and much inflammatory 
and denunciatory language used, by the contestee and others, in regard to colored 
voters who would vote the Democratic ticket, and that three or four voters were 
intimidated thereby, it was held that this did not constitute such a condition of 
violence and intimidation as to affect the result. 

Bromberg vs. Haralsmi, 44th Cong Smith, 366 

Voluntary witiidrawal of voters, without sufficient justification, not fatal. 
Where there was considerable violence and excitement at a poll, and colored voters 
attempting to vote early in the day were forcibly prevented, but by 10 or II o*clock, 
under the advice of one of their leaders, they dispersed and did not again attempt 
to vote at that poll, there ])ein^ no display of violence sufficient to justify this course, 
a majority of the committee did not think the evidence sufficient to justify the rejec- 
tion of the jx)!!, especially as under the law (of South Carolina) these voters could 
have voted at any other poll in the county. 

Lee vs. Richardson^ 47th Cong 2 Ells. , 521 
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Social and religiont ostracism. 
*'It need not l)e that there is at the time of voting the presence of threafea, or of force, 
or the present fear of ai'tual Ixxiily hurt The genius of free institutioni* (leniao'i^ 
that the mind as well as the l)ody 'shall be free to exercise the elei^tive franchissea? 
the voter may see lit. The fear of bodily harm, the fear of social ostracism, thr 
fear of religious wrath, if brought to l>ear u|>on the body of voters, or if exertlsed 
to any great extent, mar the purity and destroy the freedom of elections, and if ii 
be so general as to affect the result, or if from it the real result can oot be aatr- 
tained from the returns, the election is void." 

Ridianhon vs. Rainey^ 45th Cong 1 EUs., 2« 

Numbering of tickets not intimidation. 
Where it was shown that some colored voters voted numbered Democratic ticket* 
(the tickets generally not being numbered), but it was not shown that they did 
not do so voluntarily, the coumiittee held that the fact was not proof of intim- 
idation. 

Finleyva. BUbee, 4Sth Cong 1 Ells.. 103 

Citisen not bonnd to flght his way to the window. 
'*The committee holds that a citizen has a right to a free and unmolesteil approaeh 
to the ballot box, and is not bound to fight his way to a polling window, espiecially 
when to do so he must come into conflict with i)ersons who claim to be offit^rs of 
the law, the truthfulness of which claim he has no means of negativing, and that 
a candidate whose supporters have done all in their power to make voters belie^^e 
that they would suffer injury if they attempted to vote can not be heard to sat 
that the mtimidated voters should not have believed the threats made to them." 

Mudd vs. Compton^ 5l8t Cong Rowell, 156 

Distnrbance before opening polls, not fatal. 
Where there was a disturbance before the opening of the polls, but the election 
itself was orderly and there was no intimidation, the returns were allowed to 
stand. 

Robinson vs. Harrison, 54ih Cong Report 1 121, p. 2 

Mnst be such a display of force as to intimidate men of ordinary firmness. 
A poll can not be rejected for intimidation unless there was such a display of forrea? 
ought to have intimidated men of ordinary firmness. In a case where' the violent 
interference with the voting was such as might easily have been overcome by the 
voters, but they abstained from trying to vote, under the orders of their leader, for 
the imrpose (as the minority thought) of making out a case of intimidation that 
would cause the rejection of the im)11, thereby making a gain for the candidate 
favored by them, the minority heln that the poll should not be rejected. 

Mudd vs. Complon (minoritij repart), 51st Cong Rowell, lt?B 

Need not be snch as would overpower the will of voters of reasonable conrage. 

Coercive methods do not operate alike on all voters. Regard should alwavs be had 
to the mental and physical organization and environment of the particular voters 
concerned. The oppressive acts need not l>esuch as would overpower the will of 
voters of rea.'^onable courage, otherwise the weak and ignorant would l>e disfran- 
chised. Neither is physical violence the sole criterion, nor should the examina- 
tion l)e limited to acts committed at the very time of the election. Preceding 
occurrences often give significance and momentum to recent acts. 

Bvnoit vs. Boittnrr [Jd awe) , 54th Cong '. Rejx>rt 2808, jx 26 

Interference by neg^ro policeman insufficient. 
Where a negro policeman fon^ibly interfereil with negro workers and ticket distribu- 
ters for the Democratic ticket and there was some evidence that adored voters 
were thereby intimidated, the committee held that the intimidation was not 8ufl5- 
cient to throw out the poll. 

Moore vs. Fumton, 53d Cong Report 1164, p. 8 
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When Inquired Into. 

The committee will not inquire into the reasoni why votes were not oast. 
Where it was charged that voters were prevented from voting by intioiidation, the 
foniniittee said: ** The committee are of opinion that the duty as.Migne<i to them 
does not impose on them an examination of the causes whicli may have prevented 
any candidate from petting a sufficient numlxjr of votes to entitle him to the seat. 
They consider that it is only required of them to ascertain who had the greatest 
number of legal votes actually at the election. * * * The insjxictors of elec- 
tion are constituted judges of the qualifications of the electors, and exercine, from 
neccsj^ity, a discretionary power. If they err and reject a legal vote, or an elector 
from any cause should fail in presenting his vote for their retention, the nature of 
the ttase precludes it from entering into the consideration of tne general result of 
the election, unless, indeed, corruption should appear sufficient to dt^troy all con- 
fi<lence in the purity and fairness of the whole pro<!eeding. It is properly a ques- 
tion l)etween those officers and the injured party." 

Biddle and Richard \8, Wing, 19th Cong C. and H., 606 

How Proved. 

Hearsay and general reputation insnffleient. 
*Mt would seem that if over two thousand electors were deterred from voting by 
violence, threats, or intimidation, some of tlu»w» electors could l)e found to come 
forward and swear to the fact. Your comniitttH' think that it would establish a 
most dangerous prec»edent to allow a fact of this character, so easily established by 
the direct and positive testimony of so many witnesses, to be proven solely by ^ 
hearsay and general reputation. We have not forgotten nor overlooke<i the fact 
that the same state of tninjjs which would make men afraid to vote for a particular 
jmrty might also make it difficult to secure testimony in behalf of that party. But 
in many parts of the district where testimonv was taken there is no pretense that 
witnesses were intimidated; and, besides, if the contestant had shown to the satis- 
faction of the House that witnesses needed the protection of the Federal Govern- 
ment in onler to be safe in testifying fully and freely, that protection would have 
T)een affortU^l at any cost. * ♦ * There can Ik* no doubt that testimony of this 
character [hearsay and general reputation] ought to be held insufficient of itself to 
establish the fact of intimidation. It ought at least to l)e corroborated by other 
facts, such as the unexplained failure of large numl)er8 of those alleged to have 
been intimidated to vote before the House could safely act upon it." 

Norris vs. Ilandlcy, 43d Cong Smith, 75 

The evidenee of at least some of the persons intimidated should he produced. 
** Where it is alleged that a large number of persons have been deterred from voting 
by violence or intimidation the testimony of these i)ersons should be produced, or 
at least some of them. The opinions ana impressions of others are not sufficient." 

Donnelly vs. Washburn (minority report) 46ih ( bug 1 Ells. , 502 

SmalUvB, TiUman {minority repoH) 47th Cong 2 Ells., 490 

Effect of. 

In oases of doubt the returns should stand. 
*' It may be difficult to determine what precise amount of disorder, obstruction, and 
even violence among bystanders adjacent to the polls should be deemed sufficient 
to vitiate the election. * * * If the state of facts proved leave it doubtful 
whether on the whole the poll should be retained or rejected, your committee are 
of opinion that they will best avoid the establishment of bad precedents by giving 
effect to the returns in all cases of doubt." 
Homird vs. Cooper, S6th Cong , 1 Bart., 281 

Mere personal altercations will not vitiate poll. 
^'A mere fight or series of fights, even if the election officers should be involved in 
them, is no ground for throwing out the vote of the precinct at which such fight- 
ing took place. There must be an 'organized, concerted design to intimidate and 

H. Doc. 510 47 
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overawe in order to justify the disfranchisement of the whole community of a pre- 
cinct, ward, or county; a mere accidental conflict between two or more 'perK>na b 
not gufficient This is well settled by Congressional precedents." 
Blctir vs. BarreU (minority report)^ Id aess, S6ih Cong Report No. 563, p. 56 

Will not Titiati election where prooeedingt not snepended. 
The minority (whose conclusions were substantially adopted by the House) held that 
allegations based upon 'intimidation of voters'* did not contain any ground up^Ki 
which the election could be declared void if they were proved, and the statements 
upon the subject made in Biddle and Richard r«. Wmg (C. and H., 507) were 
quoted with approval. "Let us once establish the precedent that Representatives 
are to be unseated and the will of the people, especially when expre^ed hy \sx^ 
majorities, overruled, because of violence at the polls, and while it will put all our 
city elections in the power of the riotous and rowdy, it will inaugurate a new 
rule as to future cases as unsound in principle as it will be bitter in its fruited." 
Whyte vs. Harm {minority report)^ 36th Cong 1 Bart., 263, 266 

Where election not arrested and result not ehanged, election not vitiated. 
The committee held that in order to void an election for violence it must be shown 
either that the violence actually arrested the election, or that voters were pre- 
vented from voting, whose votes, if cast, would be sufficient to change the resolt. 

Harrison vs. DaviSt S6th Cong 1 Bart., 345 

Proceedings not intermpted, and violence some time before election, result shonld 
stand. 
**To invalidate or make void an election on the ground of riot and intimidation, it 
mu8t appear that the proceedings at the election were interrupted and the ascertain- 
ment of the result prevented thereby.*' Where the violence was several days 
before the election, the election should not be held void merely because many 
voters pretended that they were afraid to vote. 
Hunt vs. Sfieldon {minority report) , 4ist Cong 2 BarL, 714 

Violence before the election, not aifbcting the result, immaterial. 
Where there had been riots, violence, and threats before the election, but a truce was 
declared on the day of election, and, though both parties came to the polls armed, 
there was no violence at the polls and substantiatiy the full vote of Doth parties 
was cast, the committee refused to reject the poll. 

Barnes vs. Adams, 41st Cong 2 Bart., 763 

Small nnmber of votes intimidated, these rejected, but poll retained. 
Where a small and known number of voters were intimidated to vote for contestee in 
a precinct where in any event he would have had a considerable majority, the 
return should not be rejected. Were their number uncertain the return would be 
excluded, and if a sufficient number were so intimidated as to overcome the major- 
ity of contestee he would not be entitled to retain his seat. 

Bowen vs. Buchanan, 51st Cong Rowell, 198 

Mast be shown to have affected the resnlt. 
Where there was considerable testimony to show violence, intimidation, and ballot- 
box stuffing, but it was vague and general, and on the most favorable construction 
of the testimony it was impossible to identify specifically enough votes affected to 
overcome more than half the majority of contestee, the election was held not to be 
invalidate<l. 

Jones vs. Mann, 40th Cong 2 Bart, 474 

Where there had been disturbances and a collision between a colored procession and 
certain white men the night before election, but there was no evidence to show 
what persons, if any, were deterred from voting and what efforts they made to 
vote, and a full vote appeared to have been cast, the committee refused to reject 
the vote of the precinct. 
Xiblack vs. Walls, 4-^(1 Cong : Smith, 106 
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In considering the question of intimidation, the first inquiry is: How many voters 
failed to vote? Although there may have been efforts to intimidate, and although 
outrages may have been committed with this view, yet if these efforts were una- 
vailing and those who were sought to be intimidated did in fact vote, there is an 
end o? controversy. 

Norris vs. Handley, 4^d Cong Smith, 76 

Where intimidatioii ihown, burden on other party to show remit not affected. 
** Where intimidation is practiced over men sufficient in number to affect the result 
the burden of proof is devolved upon liim in whose interest the intimidation is 
done to show that the intimidation did not affect the result. If this proof l>e not 
made the intimidation is so interwoven with the vote that it is imjiossible to sepa- 
rate with reasonable certainty the good from the bad vote, and thte whole precinct 
must be rejected.** 
Hurd va Romeis {minority report)^ 49th Cong Mobley, 444 

Violent ejection of election officer would vitiate poll. 
Where a person claiming to be an election officer was forcibly ejected b^ the police, 
the committee held that if he had l>een a duly appointed officrer this fact would 
have vitiated the election. But it api)earing that under the law he was not entitltni 
to act at this poll, and that he had had notice of the law, they did not reject the 
poll. 
Myer8V8. Moffett, 4MCong 2 Bart., 569 

Where each as would intimidate men of ordinary firmnetfs, whole poll rejected. 
**The committee would not hesitate to decide that where there was such violence and 
bloodshed as would intimidate men of ordinary firmness, and where a sufficient 
number of voters to have changed the result were kept from the polls by reason 
of this intimidation, it would be as fatal to the poll as if the election board had 
l)een controlled by violence." 

Wallace vs. Simpson^ 4ist Cong 2 Bart., 742 

Whole vote thrown out 
Where there was rioting and violence at a poll, and voters wishing to vote for con- 
testant were intimidated, and the United States supervisors were interfered with, 
all with the aid and connivance of the election officers, the whole vote was rejected. 
Bisbee vs. FMey, 47th Cong 2 Ells. , 190 

When the evidence shows conclusively that violence, threats, and intimidation have 
been used to affect the result at a precinct the whole vote will be rejected. 
i^malh vs. EllioU, 50th Omg Mobley, 680 

.Entire precinct not thrown out if legal votes can be proved. 
'*It is well settled that the vote of an entire precinct shall not be thrown out unless 
it l)e impossible to make proof as to the number of legal votes cast in such precinct." 
Where mtimidation is alleged the number intimidated should be at least approxi- 
mately shown, or some sutticient reason given for not making such proof. 
Norru vs. Handley, 4^d Cong Smith, 77 

Whole county thrown out 
Where violence was prevalent throughout a county, the canvass and comit of the 
vote involved in inextricable confusion and fraud, and the record illegally sup- 
pressed, the returns from the county were thrown out. 

Smallsvs. Tillman, 47th Cong 2 Ells., 435 

Where registration of a county controlled by intimidation, whole county thrown out. 
Where the evidence, as found by the committee, showed that in the county on which 
the majority of contestant dependeii ** there was no just and reasonable ground to 
fear personal violence or injury in consequence of apjKiaring to make and support 
objections to registration, but that it was against the general and public opinion (jf 
the county that persons who had not committed disloyal acts should l>e disfran- 
chised merely on the score of opinions and sympathies, /md that probably many 
persons did refrain from making objections rather than encounter this general 
sentiment," and also, "that a large number must have been registeretUwho were 
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disqiialifietl bv reason of having sympathized with Uoee engaged in rebellion," 
hut the Hpecinc evidence did not show enough illegal votes c.-st to oven-onie the 
majority of contestant, the committee ret-ommendetl that contestant, who had a 
majority if tliis county were counted, be seated. One member of the committee 
contended that there was a worse state of affairs than that described by the com- 
mittee, and that whoever applied for registration, qualified or disqualitied, w»? 
registered, and that the large majority of the votes cast in the county were by dis- 
qualified p>er8ons. The House agreed with this conclusion, and refused to svsi 
contestant 
Stdlzler vs. Atidersotiy 40th Cong 2 Bart., 374-3^ 

A whole election may be vitiated by inttmidatioii. 
Where, in precincti< casting five-sixths of the vote of the district, the proof showed 
that *'in some to a much greater extent than others, but in all to a moc^ ciil- 
)mhle extent, violence, tumult, riot, and general lawlessness prevailed; that ste i 
consequence the ret^eption of ille^l votes and the rejection of legal votes, the arts 
of disturbance and assault committed on peaceable citizens, and the intiniidatic4i$ 
so predominated as to destroy all confidentre in the election as being the expresR<«i 
of the free voice of the people of that Congressional district,** the committee rei-ora- 
mentled that the election be set aside. The minority found that the violen<-i* was 
less than claimed, and held also that an election should not be set aside for violence 
when it had been nevertheless possible to hold the election and declare the true 
rei^ult of the votes as cast. The House laid the whole question on the table. 

WhytevE. Ilarrh, S5th Cmig 1 Bart., i^ 

Where intimidation prevalent in more than half the district, whole election Toid. 

**Thc minority can only elect where the majority, with full opportunity and facility to 
vote as they choose, unrestrained and untrammeled by undue influence, refraine^i 
tlirough apathy or neglect from voting. But when undue influence, terrori^ni. 
intimidation, or illegal influences have been brought to bear upon the great nrkasFr^f 
the voters, and they have l)een influenced, and have voted subject to these influ- 
ences, although the full and accurate extent of such influence can not be arrive<l 
at, the entir" election should be voided, although a minority may have voted free 
from such i»ifiuences, and for this reason: The entire people in such case e>'ince»l 
a desire to vote. The right of the majority to rule is fundamental. In such a ca« 
the will of the majority is defeated, not from apathy, but from undue influ^wv. 
The true remedy is to void the election, remove the undue influences, and give the 
majority that opiKirtunity to rule which is ita undoubted right** 

Where there were Federal troops present, and other influences which the committee 
held to l)e intimidating, in four counties casting the majority of the votes in a di:?- 
trict, but not in the other four counties casting a minority of the votes, the com- 
mittee held that the election was void. 

Richanhon vs. Rahwij, 46th Cong 1 Ells., 272 

* 
Besnlt obtained by intimidation reversed, and contestant seated. 

Where contestee received by the returns a majority of 4,291, but 5,700 persons were 
prevented by violence and intimidation from voting for contestant, the committee 
stated this as one of three grounds for the seating of contestant. Contestant was 
seated. 

Wallace vs. Simpson, 41^1 Cong 2 Bart., 744 

Whether intimidated votes to be counted as if cast 
If intimidation were shown, and the number of persons intimidated satisfactorily 
}>roved, ' ' it would he our duty either to count the persons intimidated, as if they haii 
voted according to their wishes, or throw out the entire precinct It is not neces- 
sary to determine here which would be the proper course.** 

Sorris vs. Haixlli'tf, 4-^1 Cong Smith, 78 

Votes suppressed by intimidation counted as if cast 
Where voters had attenipte<l to vote for the sitting member, and had been prevented 
by violence and intimidation, the committee counted the votes of those in regard 
to whom there was definite proof. It was contended that the only remedy was 
the rejection of the pojl, but the committee said: "This remedy in the present case 
would only add to the injury, inasmuch as the sitting member received a majority, 
and this shows the necessity for some other remedy. This is to be found in the 
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rule, which is well settled, that where a legal voter offers to voU* for a particular 
candidate, and uses due diligence in endeavoring to do so, and is prevented by 
fraud, violence, or intimidation from depositing his ballot, his vote should l)e 
counted." 
Niblackys. WaUj^, 42d Cong Smith, 104 

Votes prevented firom being east by intimidation oan not be counted. 

**No principle in the law of elections can Ix* regardetl as better settled than that no 

amdidate can he held to have been elected to office by the votes which, whatever 

the cause, were not in fact cast for him.*' If the charges of intimidation had been 

sustained it ought to unseat contestee, but would not justify the seating of contestant. 

SmaUs vs. Tillman (minorUy report) , 47ih Omg 2 Ells., 489 

Votes lost by intitnidation not counted, but whole poll rejected. 
Where 175 voters, who testified that they would have voted for contestant, were pre- 
vented from voting by intimidation, the committee refused to count their votes, 
but rejecte<l the entire vote of the poll where they attempted to vote. 
Mudd vs. Compton, 61st Cong Rowell, 156 

Coercion of Emplovkes and Dependents. 

Mere existence of rumors not sufficient 
Where it was asked that the returns of precincts where the employees of a certain 
corporation vote<i be rejected, on account of the coercion alleged to be exercised by 
the said corporation over the votes of its employees, but the pr(X)f only showed 
that there was a prevalent impression that it was necessary to vote a certain ticket 
in order to be employed by the company, and did not show definitely how many 
votes were affected by the prevalent impression, nor implicate any of the mem- 
bers of the corporation, except by showing that tickets were distributed at the polls 
by one of them, the committee held that these circumstances were insufficient to 
cause the rejection of the vote of these precincts. 

Bowen vs. Buclianany Slst Cong Rowell, 197 

Vague rumor insufficient 
"A common report *that men would lose their job' if they did not vote as their 
superiors direi'ted," and the like vague rumors, "hardly constitute such an over- 
throw of men's w^ills and determinations as can Ik? taken notice of by the law," 

Anderaon vs. Jieed, 47th Cong 2 Ells., 286 

Mere existence of a rumor insufficient; its truth must be shown. 
Where it was chained that the employees of a large corporation were illegally 
influenceil by their employers to vote for contestee under fear of discharge, but 
the testimony consisted chiefly of evidence of the existence of rumors of the use 
of such a system of coercion, the committee said: "It is necessary for us to ascer- 
tain and determine from the evidence the truth of these rumors, and not their bare 
exhtmce, as they may have been entirely unfounded and untrue. The (charge that 
such a system prevailed at the time of the election in controversy must be estab- 
lished by competent proof, rendered by sworn witnesses, personally cognizant of 
the facts upon which the charge is ba^ed^ * * * It is our duty t^) reject all the 
evidence that has been offered relative to the existence of the rumors to which we 
have alluded, as it is clearly incompetent, and we must for the same reason discard 
all endence relating to voluntary statements made bv persons not under oath or 
witnes-ses, as all such hearsay eviaence is inadmissible.' ' In this case the only evi- 
dence remaining after the exclusions under the above rule went to show that three 
liersons who had been discharged in a perio<l of eighteen years believed that they 
were discharged for political reasons. There was other evidence that they were 
discharged for drunkenness, and many employees testified that no such system of 
coercion existed. The committee unanimously refused to sustain the charge. 
Dtiffy vs. }fason, 46th Cong 1 Ells., 364 

Mere expression of a wish not intimidation. 
It is not intimidation for an overseer merely to express a wish that his men should 
vote as he did, unaccompanied by any threats, express or implied, of discharge. 
"This claim would overthrow, if alloweil, all labor to secure votes for one party 
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or another. If one may not ask a voter to vote his ticket, he may nr>t mako a 
political speech, publish a political newspaper, or dare 1o express an opinion in the 
presence of voters." 
Page vs. Pirce {minority report)^ 49th Cong Mobley, 511 

Must be ihown to be luooesifal. 

Where it is alleged that voters were intimidated by their employers, **the harden 

is on the contestant to prove that the attempt was effectual. To justify the di?*- 

franchisement of an entire precinct on this ground there ought to be some evident-e 

to show its influence on the election." 

Hurd vs. Romeis^ 49th Cong Mobley, 425 

Pritonen and paapers coerced; votes rejected. 
Where prisoners were taken from jail and paupers from the poorhouse and coereed 
into voting for contest^n*, their votes should be rejected. 
English vs. Peelle, 4Sth Cong Mobley, 1^ 

Discharge of employee not always unjustifiable. 
Where there was conflicting evidence that a few mill hands may have vote<i for 
contestee for fear of di.scharge, the committee, in disallowing the claim to rejei't 
the returns, remarked also: ** We can conceive how an anient and active politician 
among employees in a factory could become obnoxious and merit his discharge 
apart irom his support of any candidate." 

Watmn vs. Black, 53d Cong Report 1 147, p. 6 

Military Interference. 

Election not vitiated. 
Where United States troops, under the command of the brother of the sitting mem- 
ber, violently interfered with the freedom of an election, the committee recom- 
mended that the election be set aside, but the House overruled the committee. 
Trigg vs. I^eston, 3d Cong C. and H., 78 

The committee recommended that the election be declared void because, in a part of 
the district, the militia of the State "assumed to determine who should and who 
should not vote, and for whom votes should be cast, and by threats, violence, and by 
various modes of intimidation so far interfered with the election as, in the opinion 
of the committee, to render the election a nullity.'* 

The minority founcl that no such condition of violence was proved, and that no evi- 
dence was presented except as to five of the fifteen counties of the district, and 
against only eight precincts m those five counties. The House agreed with the 
minority, and refused to vacate the seat. 

Bruce vs. Loan, 38th Cong 1 Bart, 482-520 

Not considered where result evidently not affected. 
Wniere there were sonic irregularities, and military interference was alleged, but it 
appeared that contcstoe received the votes of a large majority of all the voters in 
the district, the coniniittce did not consider the propriety ot the military orders 
complained of, or their effect, as in any case the contestee was elected. 

McIIenry vs. Yeaman, SSth Co7ig 1 Bart., 551 

Peacefal presence of individual soldiers not intimidation. 
Where there were six to ten soldiers at a polling place, but so far as appeared they 
were legal voters and had a right to be there, and they were not there as an oigan- 
ized scjuad, but had stacked their guns at a distance, and the only persons who 
were deterred from voting by t*ieir presence were certain deserters wno were hid- 
ing from arrest, the conmiittee held that the charge of military interference was 
not sustained. 

KoonU vs. Coffrolhy 39th Cong 2 Bart, 149 
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Election not vitiated by mere presence of a few soldien. 
Where it was shown that a small squad of United States soldiers was stationed in a 
town, and on election day were near the polls, *'but the evidence failed to show 
any disorderly or threatening conduct on their part, and it was apparent that no 
man of ordinary firmness was or could have been thereby intimidated from voting," 
^e committee held the charge of intimidation not to be sustained. 
Bromberg vs. Haralsmi, 44th Cong Smith, 363 

Where a large part of the vote prevented from being cait, whole vote rejected. 
In one county a large part of the colored vote failed to be cast. The town where the 
election was held was occupied by an armed and organized force. Pickets were 
stationed on all the roads leading to the town, and no one was allowed to enter 
without a pass. Witnesses asserted that voters were allowed to come and go in 
peace, and that the negroes were urged to vote; but they did not vote, and the 
committee said, **It is clear that they abstained from doing so for reasons which 
most men would consider good and sufficient.'* The report does not definitely 
state whether the vote should be rejected or not, but Mr. McCrary, the author of 
the report, states in his treatise on elections (§419) that *'the committee were of 
opinion that this was not a free and fair election," and bases the decision on the 
ground of military interference. 

Giddings vs. Clark, 42d Cong Smith, 97 

Presence of troops intimidation. 
The committee condemned the sending of Federal troops to South Carolina in 1876, 
and found that they were sent there for the purpose of carrying the election by 
intimidation. The question whether the presence of troops at or near the polls, 
without the commission of any overt act by them, was in itself such intimidation 
as to void the election was discussed by the committee, and the opinion seetm to 
have been that such presence does of itself constitute intimidation and voids the 
election; but the committee recommended that the election be, declared void 
after discussing intimidation practiced in other ways as well. The minority held 
that the use of the military as a police force to keep the peace was proper, and that 
no intimidation having been practiced or threatened by the soldiers the election 
was valid. Whatever intimidation was practiced was chiefly in the interest of con- 
t^tant. Only some twenty votes were shown to have been attempted to be 
intimidate in the interest of contestee, and in these cases it was unsuccessful. As 
contestee's returned majority was over 1,500, this could not affect the result or the 
validity of the election. 

Richardson V8, Rainey, 46ih Cong 1 Ells., 224-288 

IBBEGULABITIES. 

General Principles (see also Laws Mandatory and Directory). 

Positive commands of the law must be obeyed. 
"The committee are sensible that trivial errors, committed by the oflScers conducting 
elections, resulting perhaps from a misconstruction of a doubtful passage of a law, 
ought not to deprive any clas^ of citizens of representation. Still it must be mani- 
fest that, to preserve the election franchise pure and imimpaired, the positive com- 
mands and requirements of the law, in respect to the time, place, and manner of 
holding elections, ought to be observed." Statutes directing tne manner of holding 
elections are as imperative as those directing the time and place; but the House 
refused to concur in findings based on a strict construction of the above principles. 
Taliaferro vs. Ilungerford {second contest), 13th Cong C. and H., 251 

Violation of statute intended to protect parity of election, on a matter within con- 
trol of voter, fatal. 
**A statute in relation to such irregularities as want of uniformity in size, color, 
texture, or appearance of ticket, or something of that character, under the control 
of those clothed with the power and duty of providing tickets, would and should 
be construed as directory. But an irregularity in contravention of a statute 
intended to protect the purity of the ballot box against frauds, which irregularity 
is within the control of the voter himself, must not be tolerated. A statute 
applied to such irregularities is, by the courts, and of right should be, construed as 
mandatory." 

Sullivan\a. FeWm, 60th Cong ' Mobley, 763 
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Hot afl^ting the reiult, immaterial. 
Errors relating to form rather than Bulwtance, and not affecting the result, heWtobe 
immaterial. 
ParUrfUld vs. McCoy, 14ih Omg C. and H., 289 

8nbfltantial compliance with the law only required. 

"Our election laws must necessarily be administered by men who are not familiar 

with the construction of statutes; and all that we have a right to expect are gf"*! 

faith in their acts and a substantial compliance with the requirements of the law." 

hujer^oll vs. Xaylor, 26th Cong 1 Bart, 35 

Violation of directory statntea immaterial. 
"Elections should not be set aside for want of mere form for innocent or uninten- 
tional irregularities. On the other hand, all the mandatory provLsions of the law 
must be ol)served, or the election can not and should not be sustained." 

Reidxs. Julian, 4M Cong 2 Bart. S30 

" It is an established principle of law in cases of contested elections, not only in 
CongreaM, but in the States of this Union, that wherever there has been a neglect 
on the part of the returning officers or the canvassing officers to comply literallv 
with the merely directory provisions of the statute, such neglect shall' not work 
injury to anybody; that the vott^ shall be received and counted; that the partie 
shall have the benefit of them for whomsoever they are cast. In ever>' case of 
contested elections the one great question to l>e determined, the one point of 
supreme imi)ortance to l)e ascertaintnl bv the House, sitting as judges, is, Who 
received the majority of votes of the legal electors of the district; whom do the 
|)eople want to represent them; for whom have the majority of voters legally caM 
their votes? The fact that some officers may have made an artificial or somewhat 
infonnal return should not affect the substantial interests of the parties to that 
election.'* 

Hunt vs. Sheldon {minority rejjorl), 4ist Cong 2 Bart, 538 

Irregular election permissible in extraordinary cases. 
"In extraordinary cases, and where it appears that in no other w*ay can the actual 
will of the voter be asi'ertained, a resort to methods not technically in accordance 
with statutory direction may l>e justifiable, and upon proof that a full, fair, and 
hone^<t election has In'en held by those only who are qualified voters, under these 
circumstances the returns from such an election, when duly proved, may he con- 
sidered and counted. None of those guards provided by statute to secure honest 
results should be neglected; but when statutory provisions designed to protetH 
qualified voters in the exercise of their legal rights are made use of with deliberate 
purpose to suppress the will of the majority, such action will be reganied as fraudu- 
lent" 

McDuffiey^. Turpin, 5Jf^t Cotty Rowell, 290 

May weaken prima facie force of returns. 
"Mere irregularities in the conduct of the election, where it does not appear that the 
legally exnressed will of the voter has l)een suppressed or changed, are insuflBcient 
to impeacn officially declare<l votes. But a succession of unexplaineil irregulari- 
ties and disregard of law on the part of intelligent oflScials removes from the bal- 
lot 1m)x and the ofticitil returns that sacrtnl character with which the law clothe*^ 
them, and makes less conclusive evidence sufficient to change the burden upon the 
I>arty who maintains the legality of the official count." 

LanyMon vs. Venable, ,51M Cony Rowell, 437 

Votes not to he lost hy mistake of retnming officers. 
"The committee will forbear from exhibiting arguments to prove that votes, fairly 
and honestly given, ou^ht not to l>e lost or set aside for any mistake of any of the 
returning officers. It is conceived to be entirely unnecessary to prove that what 
hiis been the unifonn decision of the House of Representatives ever since the 
formation of the Government, in such cases, has been correct" 

Colden vs. Sharpe, 17th Cong C. and H., 371 
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Miscellaneous Informalittbs. 

At first election in New Xezico. 
Where, at the first election held in New Mexico, there were numerous irre^larities 
in the election, the committee held that allowances were to be made, and, as 
there was no proof of fraud, disregarded the irregularities. 

Jxine V8. GaUegoSj SSrd Cong 1 Bart., 164 

Betnrns rejected for techinoal reafons counted. 
Where returns were rejected by the county canvassers for techincal reasons, the 
committee counted them. 

Switzler vs. Dyer, 41«t Cong 2 Bart., 791 

Returns not sealed, not signed, etc. 
Where there were marked irregularities in the returns- from a majority of the pre- 
cincts in a county, such that the county clerk testified that no one could make 
out a correct return from them, some of them not being seale<l, Home of them not 
signed or certified, some of them not showing that the oath hati been taken, and 
most of them not showing in what State or county the election was held, or for 
what office the votes cast for contestant and contestee were given, the committt»e 
regardeii the irregularities as very great, but as it was not necessary to the deci- 
sion of the case did not rule on the question of their rejection. 

Bell vs. Snyder, 4Sd Cong Smith, 258 

Where no harm done, immaterial. 
Where there were three ballot boxes at e^ch precinct, where complaint was made 
that they were so place<l that the United States supervisors could not watch them 
all, where some ballots were handled by unauthorized |>er8ons, and some officers 
of election were momentarily absent, but no harm was done, the committee (under 
a directory statute) held all these irregularities immaterial. 

Watson vs. Black, 63d Cong Report 1147, pp. 2-5 

Held not to justify rejection of returns. 
Precin(»ts rejected by county canvassers because certain judges or inspectors of elec- 
tion were not sworn, registration books were not kept open thirty days, some of 
the officers absented themselves for a brief time, parties other than officers hainile<l 
the ballots, the officers of election l>egan to count the votes before the polls closed, 
or an officer of election was a candidate for another office, were counted by the 
committee, it appearing that no harm had been done. 

Williams vs. Settle, oSd Cong Report, 337 

Sundry informalities immaterial. 
The following irregularities were held to be violations of directory provisions of the 
law, and not to vitiate the election or returns: "A failure of one or more precinct 
officers to take the oath of office prescritel by law; a failure of one or more of the 
precinct officers to file the official oath in the office of the secretary of state; a failure 
to appoint a clerk of election according to law; a failure of the precinct officers to 
organize as a board; a failure to keep a poll list according to law; a failure to open 
the polls at the hour fixed by law; a failure of the clerk to take the oath of office 
prescril)ed by law; the fact that a ballot box contained more than one opening; the 
circumstance that but one United States supervisor attended the election; an 
adjournment of the polls during the day; a failure to keep a tally list; a failure to 
count the ballots immediately after the close of the i)oll; a failure to administer the 
oath prescribed by law to the electors; the fact that the poll lists, ballot boxes, and 
Htatements of results were not delivere<i to the county canvassers by the chairmen 
of the precinct boards; the refusal of the county canvassers to entertain and decide 
upon protests presente<l by electors; the fact that the election was conducted by 
two instead of three precinct officers; and the fact that the county canvassers oi)ene<l 
the ballot boxes when they canvassed the votes." 

Richardson vs. Rainey, 4Sth Cong 1 Ells., 229 

Exhibiting open tickets too near the polls. 
Where the law had been violated by exhibiting open tickets within ICKT feet of the 
polls, the committee held that while the violators of the law might be punished 
the vote of the poll ought not to be thrown out. 

mgginton vs. Pacheco, 4^ih Cong 1 P311s., 14 
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Ballot! ifsned too near the poUi. 

Fifty-three ballots marke*l with a red pencil were rejected by the committee on this 

j?round, and on the j^roiind that they were issued to the voters within 100 feet of 

the polling place, in violation of the mandatory statute of California, and that the 

voters were bribed. 

Sullivan vs. Feltmij 50th Cong Mohley, 7.>5 

Indications of Fraud (tfee also Fraud, and Returns, Impbachmknt op). 

Gross disregard of law rendering returns unreliable. 
"While it is well established that mere neglect to perform directory requirementj? of 
the law, or performance in a mistaken manner, where there is no ba<l faith and 
no harm has accrued, will [not] justify the rejection of an entire poll, it ia eqaally 
well settled that where the proceedings are so tarnished by fraudulent, or negligent, 
or improper conduct on the part of the officers, as that the result of the elc^-tiou i* 
rendered unreliable, the entire returns will l)e rejected, and the parties left to make 
such proof as they may of votes legally cast for them." 

Covode vs. Fostery 4M Cong 2 Bart,, tiV2 

Gross irregularities, aifooting reliability of result. 
Thi' committee rejected the vote of a poll on the ground that the result was rendeie*! 
unreliable by the following circumstances: During part of the day a hat was u«ti 
for a ballot l)ox; the judge in charge of the hat was drunk and disorderly, an<i the 
other officers were more or less under the influence of liquor; outsiders, some of 
them intoxicated, were admitted to the room, where they could have tampered 
with the ballots; an unsworn outsider acted as clerk during the count; there was 
an exce^ of 6 ballots in the box, and it appeared that throughout the tlay chal- 
lenges by one party were systematical Iv ignored and many votes were atlmitteti 
without due precautions to test their legality. The minority held that none of 
these circumstances were sufficient of themselves to vitiate the ih)11, and they t^»uld 
have no more effect when all combined. The House sustaineil the majority. 

Covode vs. Foster, 4lst Cong 2 Bart., 603-605 

Gross disregard of law, indicating fraud. 
Where a poll had been thrown out by the probate judge for fraud and irregularities, 
the committee sustained its rejection on the ground of the following irregularities 
and indications of fraud: The election was practically inva voce, the judge crying 
each vote as it was cast, in violation of law; the election officers were not sworn; 
the ballots, which should have been delivered by the voters in person, were 
handled and written upon by an unsworn outsider; the legal poll lxx)ks were not 
used, but loose sheets of paper, and there were 192 ballots in the box not num- 
bered and in exiress of the names on the poll book. 

Otero vs. Gallegos, S4th Cong 1 Bart., 180-184 

In Rexhstration (see aho Registration). 

Gross irregularity in making up registration. 
Where the registering officers of a precinct were not residents, as required by law, 
and they pennitted the registry to be made up chiefly by an unsworn clerk, in 
entire disregard of the rc(|uireinents of the law and with no precautions to confine 
It to the legal voters, and as a result there was a large and unexplained increase in 
the vote, the committee rejected the precinct. 

Dodge vs. Brooks, smh Cong 2 Bart, 81-85 

Use of an alphabetized copy of registry list, made by outside parties. 
The committee held that the use for the purpose of facilitating voting of a more 
{)erfectly alphabetized copy of the registry list than the regular certified copy, 
made at the request of the judges by private j>ersons, and not verified except 6y 
counting the names, did not vitiate the election. 

Iloganv^, Pile, 40th Cong 2 Bart., 282 
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Use of wrong registry list and reception of illegal votes. 
Where the assessor restored a number of persons on the ** additional list" without 
the personal application required by law, and failed to furnish the election oflfi(;er8 
the required certified copy of the list, and they therefore used a list which had 
been posted up in a bar room for a month, and -'otes were received from voters 
whose names were not found on this list, without requiring of them the affidavits 
prescribed by law, the committee rejected the poll. 

CavodevB. Foster, 41d Cong 2 Bart., 605-608 

Original registry list used, instead of certiiled copy. 
An election should not be vitiated because of the failure of an assessor to perform a 
part of his duty. Where the assessor performed all of his dut^ except furnishing 
a certified copy of the list, and the election oflicers used the original list instead oi 
a copy, the election should stand. 

Covode vs. Foster (minority report), 4l8t Cong 2 Bart., 616-618 

He legal registration and gross irregnlarities. 
Where there was no legal registration in a precinct, the election officers were not resi- 
dents of the precinct, as required by law, and there were very many serious irregu- 
larities, it was rejected by the committee, and only the votes proved aliunde counted. 

Reidvs. Jvlicm, 41«t Cong 2 Bart, 830 

In Horth Carolina, election invalid if registration at wrong time and place. 

Under a mandatory law (in North Carolina) that "no registration shall be had, 

except at the times and places hereinafter provided," the committee held that the 

returns from precincts in which this law was not complied with should be rejected. 

Pearson vs. Crawford, 56th Cong Report 199, p. 4 

Harmless irregnlarities disregarded. 
In one county the registration list was verified by only one commifc»sioner, instead of 
by the board, in another it was written instead of printed, and there were minor 
irregularities in a third, but the committee held that none of these irregularities 
were fatal under the Georgia law. 

FeUon vs. Maddox, 54th Cong Report 1743 

*' Place of birth ^' not specifically recorded. 
Under the statute of North Carolina requiring the r^istration to specify as near "as 
may be " the '* place of birth " of eacn elector, the supreme cx^urt of the State had 
decided that a registration specifying only the State of birth was invalid. The com- 
mittee accepted the decision, but arguetl that the proof in this case was insufficient 
to establish the irregularity. The minority applied the decision and held all votes 
cast on such registrations illegal. 

Williams vs. Settle, 53d Cong Report 337, parts 1 and 2 

In Hours op Holding Election {see aUo Election, Time of Holding). 

Polls opened too late, and by wrong officers, fatal. 
Where the ippWa were not opened until three hours after the time required by law, 
the committee held that the burden of proof was on the party who sought to 
uphold the election to show that the result was not affected. This not having 
been affirmatively shown, and it appearing in addition '*that the requisite num- 
ber of inspectors did not officiate; that those who did officiate were not sworn; 
and that but one-half of the r^stered vote at that precinct was polled," the com- 
mittee held that the vote of the poll must be rejected. The minoritv held that 
the delay in opening the polls having been necessary in order to comply with the 
provisions of the law in regard to appointing new judges in place of the absent 
judges, and no impression having been given out that no election would be held, 
it was the duty of the electors to remain until the polls were oT)ened. The other 
irregulariti^ complained of were not mentioned in the notice of contest and could 
not be considered. If they were-considered they would not overthrow the return, 
as the officers were at least defa/;io officers, whose acts affecting the public, in the 
absence of proof or suggestion of fraud, were valid. 

YeatesVB, Martin, 46thCong 1 Ells., 386,397 
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Votes rejected. 
Votes received before the election board was organized or complete, as required br 
law, were excluded from the count by the committee. 

Greet^ \^. Scvdl^ 52d Cong Stofer, 161 

Adjoununent before completing canymti not fataL 
Where the inspectors violated the law in adjourning before completing the canvae^ 
of votes, such adjournment does not vitiate the poll unless it is shown to have 
afforded facilities for fraud or that during it the box was concealed and tamikei^l 
with. 

Bishee vs. Finley (mhwriiy report), 47th Cong 2 Elbu, !^1.t 

Brief adjournment at noon does liot justify oonnting vote which might have beoa cast 
daring time of adjonmment. 
Where the polls were closed for a short time at noon, and a per8t>n passing the wtlh 
at the time, with his family and goods in a wagon, in the act of mo\inj^ out of the 
county, failed to vote on account of the closing of the iM>nK, /»/*/</, that *' he was not 
entitled to vote, but if he had been, the circumstances attending his ca.«i* were not 
such as to justify us in counting his vote.*' 

Campbell vs. Morey, 4Sth Cong Mobley, 227 

Slight intermption immaterial. 
The law of South Carolina providing that the polls shall be kept open without inter- 
ruption being directory merely, an interruption of a few minutes which did nt»t 
affect the result should not void the election. 

Smalls vs. EUioU (minority report), 50th Cong Mobley, 717 

Adjournment for dinner, discrepancy of votes, etc., not fatal. 
Where there was a discrepancy of 4 votes between the ballots and the poll book, the 
instHH'tors were not properly sworn, the poll was adjourned for dinner and the 
ballot l)ox c()nceale<i from public view, and the election was opened and clocked 
later than the legal hour, but there was no proof of actual fraud, the committee 
allowed the poll to stand, after purging it of illegal votes. But a part of those who 
signed the majority report were in favor of rejecting it entirely. 

Finley \s. WaJh, 44th Cong Smith, 378, 391 

Adjonmment for dinner, box not sealed, etc., not fatal. 
Where one of the inspectors was not sworn, the box was not sealed during the ad- 
journment for dinner, and the key was in the possession of an outsider, tlie t^oimt 
of the votes was irregular, and the ballot box was returned unsealed by the same 
outsider, all in violation of law, the committee, while condemning the irregu- 
larities, did not reject the poll. 

Finley vs. WalU, 44th Cong Smith, 3S1 

Adjonmment for dinner, with no other suspicions circumstances. 
The conduct of judges of election in adjourning for dinner and leaving the ballot l>ox 
unseale<i and unguarded is highly reprehensible. **It is of the highest importamv 
that the ballot box should be guarded and protected in the most careful manner; 
that all the provisions of law made for the security of the ballot should be strictly 
obeyed. There should not Ihj the least opportunity for tampering with the ballots. 
It is certainly, a serious question whether such andrregularity as this ought not to 
vitiate the election." But the mere fact of adjournment for dinner would not Im? 
sufhcient to vitiate an ekxtion; the contestant in this case had not charged framl, 
there was no evidence that the box ha<l l)een tampered with, and some negative 
evidence that it was not, and the committee did not reject the returns, but they 
held that they ** would, were there any facts tending to show that the ballot l)ok 
had been tampered with, have decided to reject the returns." 

Cox\^. Strait, 44th Cong Smith, 434 

Adjournment for dinner not fatal. 
Where the judges in twelve precincts adjourned for dinner, the committee unani- 
mously held that this alone would not vitiate the election. ** The committee can 
not sanction this practice of temporary adjournment; but inasmuch as it has ob- 
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tained very extensively in the State of Ohio, and inasmuch as it does not appear 
in these cases that any person was deprived of his vote in consecmence of the 
adjournment, they do not feel warranted in depriving so large a number of electors 
of their votes on account of this unintentional and, in these cases, harmless errors 
of their officers." 

Dehmo vs. Morgan, 40th Cong 2 Bart., 172 

Box only open part of day and same votes probably cast in another box, fatal. 
Where there were two l)oxes opened in a precinct, hut one of the l>oxes was of>en only 
I)art of the day, and it was at least doubtful whether it was lc»gally o{)ened at all, 
and it was pn)bable that after it was closed many of the voters who had vote<l in 
it voted in the other box, the committee sustained the action of the county can- 
va'^sers in rejecting this box. 

Norris vs. Ilandlet/y 4^d Cong Smith, 72 . 

Poll open during only part of the day not fatal. 
Where, as the result of a prearrange<i plan, the election was held by officers other 
than those regularly appomted, but the r«?ularly apjpointed officers opened another 
poll an hour after the legal time and held an election until 11 o'clock, when they 
were driven away by violence, the majority of the committee refused to c'ount the 
votes receivtnl by them during the time that their poll was open. The minority 
counte<l the votes. On the whole case the House sustained the minority. 

Stritzicr \&. Dyer, 4M Cong 2 Bart, 790, 807 

Poll not kept open fall legal time, bat no votes lost. 
**The objection of sitting member that 'the soldiers* election law requires the polls 
to remain ojjen at least three hours' is regarde<l by the committee as frivolous, 
when he makes no effort to prove that any voter was prevented frDm casting his 
vote, but only objects to votes that were cast, and where no attempt is made to 
prove fraud. ""^ 

Koontz vs. Coffroth, SOih Cong 2 Bart., 141 

Closing the polls and reopening them after sanset fatal. 

Where a poll was not closed until some time after simset, the committee expressly 

refrained from deciding whether the voti^ received after sunset should Ih^ rejected 

or not, but where polls were closed at sunset and afterwards opened again, they 

rejected all the votes received after the first closing. 

Hogan vs. IHle, 40lh Cong 2 Bart., 288 

In Form, Custody, or Number of Ballot Boxes. 

A goord for a ballot box. 

When* the ballot box was required to be sealed, and a large gourd was used and tied 

in a handkerchief, and the box was not in i^al custody over night, but there was 

no evidence of fraud, the committee held that the irregularities were insufficient to 

vitiate the return. 

Arnold vs. Lea, 21sd Cong C. and H., 605 

A cigar box for a ballot box. 
Ballots rejected because returned in a cigar box, because of the failure of the proper 
officers to provide the usual ballot box, should be counted. 
Smithys, Shelley, 47th Cong 2 Ells., 24 

Box kept by wrong officers. 
Where the election was retjuired to be held for two days and the officers of election 
were to "take chargt* of the box" over night, and m several precincts the 1k>x 
was kept by the sheriff or other persons, but securely locked up, and there ai)f)eared 
to l)e no fraud, the committee held that the spirit of the law nad been sufnciently 
complied with to count the votes. 

Amoldys. Lea, 2l8t Cong C. and II., 601 
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Box expoted to danger of being tampered with before oAdal count 
Where, after an unofficial count on the night of the election, the ballot box was left 
over night in a saloon, and was counted the next morning and oflScial retons 
made, tlie committee rejet^ted the poll in spite of the evidence that the first unoffi- 
cial count agreed with the official count made the next morning. The niinorilv 
held that the proof of this unofficial count, publicly made and announced at |»B«^ 
headquarters, was sufficient to overcome the presumption that the box had been 
tampered with. 

Le.Moynev^. Farwell, 44th Cong Smith, 412, 423 

Box temporarily in poisetsion of one judge, bat no firaad. 
Where the ballot box had been left imperfectly sealed for a few moments in the aur 
tody of one of the judges, but there was no evidence or suspicion of fraad, the 
committee refused to reject the vote. 

Smith vs. Jackson^ dint Cong Rowell, 23 

One box instead of two, and a jndge not sworn. 
Where ballots for a city election and the Congressional election were deposited in the 
Hame box, so that a voter could easily have cast two ballots of the same sort, and 
where, in addition, one of the judges who aided in the counting was not ewouL 
and there were other irregularities, the committee rejected the poll. 

Howard vs. Cooper, 36th Cong 1 Bart, 2IH 

One ballot box instead of two. 
The law of North Carolina requiring separate ballot boxes for ballots for Gongrfsp 
and for Presidential elec'tors was held to be directory merely, and an election wss 
not held void where only one box was provided for both softs of ballots. 

Boyden vs. Shoher, 41^ Cong 2 Bart, 90S 

Use of two boxes instead of one. 
Where there were two ballot boxes at different windows in the same room, both 
eiiually in or out of the charge of the officers of the election, and it appeared that 
the vote was so large that the use of two ballot boxes was a practical necesdty and 
wa« customary, and as a matter of convenience white men generally, but notexcJo- 
sively, voted at one 1h>x and colored at the other, and the boxes were changed and 
put in each other*s places at least once during the election, and the State board had 
rejected tlie *' white man's box" and counted the other, the committee held that 
the two lx)xes must stand or fall together, and as either decision would be equally 
decisive of the case in favor of contestant, did not decide whether the whole vote 
should be counted or rejected. 

(JkldbigH vs. Clark, 4^d Cong Smith, 96 

Four ballot boxes in a single precinct. 
Where four })allot boxes were opened in different parts of the court-house, presided 
over by different sets of officers, and so situated that it was impossible for the 
United States suix?rvisors to supervise them all, the committee hela that it was not 
only subversive of the Fetleral supervision law, but also contrary to the Georgift 
law which provided that there should be not more than one polling place in each 
militia district. The committee, however, did not reject any vot^, as it was not 
necessary to the decision of the present case. The minority held that the use of 
the four boxes being customary and practically necessary, on account of the lai^re 
number of votes, was proper. 

Sloan vs. RawU, 4Sd Cong Smith, 154, 168 

One box instead of two. 
The officers of election were requireil "to open a poll" to take the sense of thevotere 
on constitutional amendments, and each voter, etc., was required to "deposits 
ticket or ballot." In part of one county separate boxes were not used, and votes 
on the amendments were printed on the same ticket with votes for Congress; ins 
few cases votes on the amendment*! were on separate ballots folded inside the Con- 
gressional ballot. All these votes were rejected by the county canvassers- The 
majority held that the law was directory merely, and that "to open a poll" did 
not necessarily mean to have a separate ballot box, nor to "deposit a ticket or 
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ballot " mean that it must be separate from the general ticket. The minority held 
that the ballots were properly rejected, but that the House, under its broader 
power, might count them. On the whole case, which involved other issues, the 
House agreed with the minority. 
PkUtx?, Goode,44th Omg Smith, 652, 677 

Two ballot boxes instead of one. 
Where there is no statute prohibiting the use of two ballot boxes, one for white and 
the other for colored voters, the only question to be considered is whether their 
use interfered with the purity, freedom, or convenience of the election. 

Stovell\8. Cabell, 47th Cong 2 Ells., 671 

Three ballot boxes not fatal. 
Where there were three ballot boxes at each precinct in a city, but the number was 

necessary and no harm was done, the committee held (under a statute in terms 

directory and not mandatory) that the election was not void. 

WatHon vs. Blacky 5Sd Cong Report 1147, p. 2 

Wais^mi vs. Black, 54th Cong Report 2892, p. 4 

Failare to open before beginning election fatal. 
AVhere the ballot boxes were not opened, as renuired by law, before beginning the 
election, and at the close of the polls the ballots of the preceding election wet*e 
found to be still in the box, the committee rejected the precinct. *'The provision 
of law requiring ballots to be deposited in empty boxes is, in its nature, just as man- 
datory as a provision retjuiring that the ballots shall be on white paper and with- 
out device. * * * It is axiomatic that laws designed to secure the acciiracy 
of the count are mandatory.'* 

Pearmn \8. Crmnf(yrd, 56th Cong Report 199, p. 5 

In Place of Election. (See also Polling Place, and Unorganized Counties). 

Election not at legal place. 
Where an election was held at the place named in the proclamation, but. this was 
2 miles from the place where the election was customarily held, and where the 
committee held it must be l^^ally held, the poll was rejected. 

Howard vs. Cooper, 36lh Cong 1 Bart. , 281 

One poll where two required. 
Where two companies of soldiers voted at one poll, the military election law requir- 
ing a poll for each company, a portion of the committee held that the law was man- 
dator}'' and the votes should be rejected. Others of the committee held that as the 
election was a fair one, the votes should be counted. 

Kooniz V8» Coffroth, 30th Cong 2 Bart., 143 

Votes of township and incorporated city cast at same poll. 
Where, under a special charter, all the votes in a township and an incorporated city 
lying within it were cast at a single poll in the city, though the general law required 
separate'poUs to be opened for the township and for each ward in the city, the 
committee were inclined to think that the general law applied, but as eighteen 
different elections had l)een held in the same way, under the same law, they did 
"not feel justified in setting aside an election held in pursuance of a construction 
so long sanctioned by the authorities of the State. '* The minority held that as 
no election had been held according to law, the returns should be rejected. 

Delano vs. Morgan, 40th Cong 2 Bart, 173, 200 

Votes from unorganized territory returned to wrong county. 
Where the unorganized territory west of organized counties was attached to them for 
election and other purposes, and the commissioners of a county established a town- 
ship in the unorganized territory, and votes were cast and duly returned, but the 
county clerk refused to ret^eive them, and by surveys made since the election it 
anjieared that the township was north of a line drawn due west from the north line of 
tfje organized county, the committee held that the votes were cast outside of the 
territory attached to the county and were oullities. 
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The minority held that as the township was within the territory sappoeed at the lime 
of the election, by the then admitted lines, to belong to the county, and aa the 
voters were in any case residents of the Congressional district, the votes shoaki 
be counted. The House, on the whole case, did not adopt the conclusions of «tber 
majority or minority. 

Miller \8. Thompson, Sid Cong 1 Bart,, 121,159 

Preeinets not in legal existence. 
The votes of precincts which had no legal existence at the time of the election, and were 
not l^ally established for nearly a year afterwards, were unanimously rejected by 
the committee. 

CJuives vs. Clever^ 40th Cong 2 Bart, 468 

Election diitricts ettabliihed at wrong meeting of board. 
The county commissioners were required to meet in stated meetings in January and 
September of each year and in extra session at such times as a majority of theboani 
deemed necessary. At their stated meetings they were empowered iinder certain 
circumstances to establish election district^ The committee held that electicKi 
districts established at an extra session were illegally established, and reject^ all 
votes cast at them. 

Co^vs. StraU, 44ih Cong Smith, 431 

» 

Precincts established by less tban a qnornm of the court 
Where the contestant objected to the votes of certain precincts on the ji^round that at 
the meeting of the court at which they were established a quorum was not present 
but it appeared that the order had been generally acted on as a valid order, and the 
elections regularly held and returned, the committee said, "These precincts moyt 
be regarded as established under color of law, and as having a de/octo existence," 
and refused to reject the votes on this ground among others. 

(iause vs. Hodges, 4Sd Cong Smith, 300 

Precinct not eitablished by law. 
It was api>arently assumed in both majority and minority reports, and explicitly 
asserted in debate, that votes cast at a precinct not established by law must be 
rejected. 

Sloan vs. Rawls, 4Sd Cong Smith, 14^ 171 

Precincts established at wrong meeting of board. 
The statute of Montana prescribing that precincts and polling places shall be estab- 
lished by the county commissioners at the regular meeting immediately precedii^ 
the general election is directory merely. 

Botkin vs. Maginnis, 4Sih Cong Mobley, 378 

Annexation of part of a precinct not in strict form of law. i 

Where it was sought to throw out the votes of all residents of a certain portion of a 
precinct on the ground that the legal proceedings annexing this territory to the 
precinct were not in due form, but it appeared that the order had been universally 
acce[)ted and acte<l on, and the residents of this territory had voted in the precinct 
for years, the committee unanimously declined to examine into the le^^ality of the 
court proceedings, and counted the votes. "Voters are not to be disfrahchisei 
under such circumstances any more than the acts of de facto officers are to be heW 
invalid in collateral proceedings." 

Atkinson vs. Pmdleton, 51st Cong Rowell, 57 

Yotee cast in boroughs by residents of townships excluded. 
Under the provision of the constitution of Pennsylvania that a voter "sballhave 
re.si(le<l in the election district where he shall offer to vote at least two months 
iniinediately preceding the election," the committee held that votes cast by resi- 
dents of townships at polling places located in boroughs distinct from the town- 
8hi|)s must be excluded, even in cases in which the bK>rough poll was the osoal 
voting place and no other was provided. 

Greevy vs. Scull, 52d Cong Stofer, 158 
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Slight change in boundaries held not to make votes illegal. 
Where the boundaries of certain districts had been slightly changed but the polling 
places were the same and the voters had not changed their residence, and the old 
registry list was used at the polls, the committee held that the votes were regularly 
cast and the r^stration was not invalidated. 

Greevy vs. ScaU, 52d Cong Stofer, 159 

In Officers of Election. (See also Ovvicerr of Election.) 

Same magistrate acting in two capacities. 
Where the same magistrate acted as judge of the election and as assistant to the 
clerk in making up his return, there being nothing in the law prohibiting it, it was 
held not to affect the validity of the returns. 
EoMonws. Scott, 14th Cong C. and H., 279 

Votes written down by sheriff instead of by clerk. 
Where the sheriff conducting the election was required to appoint one or more 
"writers" to take the polG, and in one county, during a part of the time while 
the writer waa absent, the sheriff himself wrote down the names, the committee 
rejected all the votes so written down in the absence of the writer. 

Draper vs. Johnston, 22d Cong C. and H., 710, 712 

Only one clerk to take Congressional poll. 
Where the officer conducting the election was authorized to "appoint so many 
writers as he shall think fit," to take the poll, and three ** writers'' or clerks were 
appointed, but only one of them took the poll for Congress, the committee held 
that even if this were held to be the appointment of but one writer the power of 
the officers to appoint so many as they shall think fit *' is an authority to appoint 
only one if, in tneir judgment, one is sufficient." 

BoOsYS, Jones, 28th Cong 1 Bart., 76 

Snbstitntion of clerk for inspector and nnswom outsider for clerk. 

Where, during part of the day, the judge performed the duties of an inspector, an 
inspector performed the duties of a clerk, a clerk performed the duties of an 
inspector, and an unsworn outsider performed the duties of a clerk, and the 
majority of the committee found that these irregularities had for their purpi^se and 
result the fraudulent reception of a large number of illegal votes, they recommended 
that the election be set aside, though the contestant had not proved enough illegal 
votes cast for contestee to overcome the returned majority. 

The minority held that the irregularities were immaterial, especially in the absence 
of any alle^tion of fraud. The House refused to vacate the seat, thus substan- 
tially sustaining the minority. 

Wright\a. Fuller, SM Cong.. 1 Bart, 152-164 

Temporary absence of part of the election officers. 
Where the judges and clerks took turns in going out to meals, so that each of them 
was in turn absent for about half an hour, but no harm resulted, the committee 
refused to reject the returns. 

Delano vs. Morgan, 40th Cong 2 Bart., 173 

Boards not legally organiied, and only partial election held. 
Where the county election was organized by the coroner, acting without color of 
legal appointment, and imperfect notice was given, so that the election was held in 
only seven of the twenty-five counties of the district, and very many of the voters 
did not vote, the whole vote was thrown out. 

Sheafe YB, TUlTnan, 4l8tCong 2 Bart., 910-912 

Tally kept by nnswom ontsiders. 
Where the law required the officers of election to count the votes immediately at the 
close of the polls, publicly and without moving the ballot box, and they carried 
it a distance of 16 miles to the county seat haiore counting under a misappre- 
hension of the law, taking care to keep the box in such a way as to rebut every 

JI. Doc. 510 iS 
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presumption of fraud, but had their tally sheet kept by unsworn ontBiden?, the vfitf 
was thrown out for these two reasons, but chieny because of the unsworn tally 
keepers. The minority held that the vote should not be thrown out, 
Spencer vs. Morey, 44ih Ckmg Smith, 4i2 

Ontfider assisted in the ooant 
Where it was alle^iied that during the count some of the ballots were taken from the 
box by an outsider, but it was doubtful whether this occurred at the election in 
contest or another, and the person accused was shown to be of good character, an*! 
the circumstances were such that he could scarcely have chanj^ the tickets, the 
committee held that *'it was a wrongful act, or uregularity, if it occurred, bat 
under the circumstances we can not recommend the exclusion of this retam." 

Hurd vs. Uomeia^ 49th Comj Mobley, 43S 

In Poll Book of Viva Voce Election. 

9ames not in full on poll book. 
Under a statute requiring the names of the voters to be entered on the poll book, the 
committee held that when the Christian names were not entered in full, but by 
the initials only, the election should be held void. But the House refus»e<i to 
concur. 

Taliaferro vs. Hungerfard (M contest) , ISlh Cong C. and H., 250 

Hames not entered in separate oolnmns on poll book. 
Where the law required the clerks of the poll to enter the names of the voters in 
distinct columns under the names of the candidates, and they were instead entered 
in a single column, with figures or marks under the candidates' names to indicate 
the votes, the committee held that the election was void. But the Houee refo^ied 
to concur. 

Taliaferro vs. Hungerfard {Jd contest) ^ ISth Cong C. and H., 3^t0 

Where the names of the voters were not written under the names of the eandidateii 

in separate columns, as recmired by law, but in the same column, and the vt»tes 

carried forward and markea under the names of the candidates, it was held not to 

vitiate the poll. 

Porterfield ys. McCoij, 14th Cong .' C. and H.,368 

Votes set down in figures instead of in writing. 
Where the law required the number of votes to be set down **in writing*' and it was 
stated in figures, the committee held that it was not a literal compliance with the 
law, but as the variance related only to form, and no harm appeared to have lieen 
done, counted the votes. 

Easion vs. Scott^ 14th Cong C. and H., 281 

In Count of Votes. 

Votes oonnted by only part of election board, but correctly counted. 
Where, after part of the vote of a precinct had been counted, the managers refused 
to count it further, and the count was completed by one manager and a clerk, and 
the fairness of the election and count, as well as the result, was proved by the 
supervisor's return and the testimony of a 8upervis<:>r and of one manager, the "com- 
mittee counte<l the vote. 
Sloan vs. Rairix, 4-^(1 Cong Smith, 150 

Coxint not public, and discrepancy in resnlt 
Where a county board refused to i)ermit anvone to be present at the canvass of the 
vote, and the result as certified fjy them sfiowed nine less votes for contesftant than 
the aggregate of the precinct returns, the committee declared the practice repre- 
hensible and dangerous, and unanimously counted the vote according to the pre- 
cinct returns. 

Burns vs. Young^ 4^kl Cong Smith, 181 
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Coanting of Totes before close of poUi condemned, bat not held fatal. 
It is a gross irregularity for judges of election to l)egin to count the votes before the 
closing of the polls, the time prescribed by law, aiid thereby to «leprive sul)sequent 
voters of the secrecy of the ballot. (But the committee diJl not reject a return on 
this account.) 

Frederick vs. Wilson, 4Sth ( \mg # Mobley, 402 

Ballots oonnted by fives instead of singly. 
Where the law required the votes to be counted one at a time from the box, and the^ 
were instead spread ui>on a table and assorted and counted by fivc»s, held that this 
was a mere irregularity, and should not void the election in the absence of any 
evidence of fraud or corruption. 

Hard vs. Roineh, 49th Cong Mobley, 424 

Ballots handled by nnanthoriied persons. 
"In all elections the most important thing to be shown is that the votes counted 
were those cast. There can l)e no assuranc^e of this fa<'t, e:;cept that the ballots 
have been preserved in the exclusive custody of the officers charge<l with the duty 
of keeping them. Any interference with them by an unauthorized person, any 
hauilling or taking them into possession by others than the proj)er officers, whereby 
an opportunity to tam|)er with them and alter them has been given, will he fatal to 
the count, unless the clearest and most satisfactory explanation has l)een made of 
the conduct of such persons. The burden is shifted to the contt^stee to show that 
what was done did not interfere with the ascertainment of the true result." 

Hurd vs. Romels ( minority rejxtrt ) , 49th Cong Mobley, 448 

Ballots not connted one at a time snspicions, bat standing alone not fatal. 
The statute requiring Iwllots to Ixj c*ounted from the box <me at time is directory 
merely and its disregard does not of itself vitiate the election; but it raises a sus- 
picion, and where other circumstances show that the ballots were tampered with' 
the poll should l)e rejected. 

Hurd vs. Ronms ( Mr, Green) , 49lh ( 'tjng Mobley, 427 

Votes not connted immediately. 
"The correctness of the count is an essential of the eU*ction. The laws made to secure 
this result are mandatory." Where the managers of the ele<'tion did not "imme- 
diately proi-eed publicly" to count the vote, and the result of this count is shown 
to l)e false, the return should l)e rejected. 

Smalls vs. EUioU (minority rejtort), 50th Cong Mobley, 781 

Lv Form of Rbtirns {see (dso Returns ). 

Sabstantial compliance only reqoired. 
A return rejected by the State canvassing committee i)ecaase not certified in form of 
law, butiound by the committee to l)e in sul>stantial compliance with the law, was 
counted by the committee. 

MaUary vs. Merrill^ 16th Cong C. and H., 380 

Names in retnm idem sonans. 
Where, by errors in making out county transcripts, votes returned by the precinct 
officers as having been cast for Cadwallader I), ('olden were returned to the gov- 
ernor as having been cast for Cadwallader D. Colder and Cadwallader Colden, the 
committee, on proof of the facta, counted them as cast and originally returned. 
Colden vs. Shar])e, 17th Cong C. and IL, 869 

Informality in a connty abstract not fatal. 
" Your committee would not reject for mere informality a county abstract which truly 
presents the aggregates of votes actually ca*«t in the voting precinct.s." 

Clark vs. Hall, J4lh Cong 1 Bart., 215 
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Returns not on separate sheets. 
Where the law required that abstracts of votes for different oflftces should be returned 
on separate sheets and the^ were returned on the same sheet, kdd, that the lav 
was directory and its violation did not vitiate the election. 

Fenn vs. Bennett, 44th Omg Smith, -^3 

Return certiiled, but not attested. 
The law of Virginia required the countv returns to be certified by the county com- 
inissionerp, atU'sted by the clerk, and deposited in the clerk's office. A certified 
copy was to be sent to the seat of government. The copy sent was oertifie*! rt^- 
larly by the commiH^ioners and certified by the clerk, but not att^ed bv him. 
It was rejected by the State canvassers on this account The majority held that 
the rejection was arbitrary and illegal; that the certification of the clerk without 
the addition of his formal attestation was a substantial compliance with the law, 
and that in any case it was the duty of the secretary of the Commonwealth, under 
the law, to send a 8j)ec"ial messenger for a proper return if the one forwarded was 
illegal. The minority held that the return was properlv rejected by the canvass 
ing board, but that the House, under its power to go behind the returns, t^ould 
count the vote, except from two precincts, which must be rejected for other 
reasons. On the whole case, which involved other issues, the House sustained 
the minority. 

Piatt vs. Goode, 44th Cong Smith, 651,678 

Returns signed by mark. 
Returns rejected because signed by the mark (x) of the inspectors should have been 
received and counted. 
S7nith\8, Shelkfjy 47th Cong 2 Ells,. 20 

Vote for Congress omitted from return, but sbown by tally sheet 

Where the certificate of the vote of a precinct made by the precinct officers omitted 

the vote for Representative in Congress, but the tally sheet showed the vote, and 

a recount of the ballots by the county court showed the same result as the tally 

sheet, the committee refused to reject the vote. 

Smith vs. JacksoHj did Cong Rowell, 22 

Irregularity in one portion of a return does not aflbot the rest 
Where a precinct return was irregular as to votes cast for Presidential electors and 
had been rejected entire by the county commissioners, the committee counted the 
vote for Reprenentative in Congress, which was regularly returned. 

iMugston vs. Venahle, SIst Cong Rowell, 440 

Partly signed, counted. 
Where certain returns had been rejectetl, as not signed, but some of them were 
signed in part and were enough to show that the election was legally held and 
for whom the votes were cast, the committee counted these returns. 

Watson vs. Black, 5Sd Cong Report 1147, p. 10 

Not sealed, but no harm done, counted. 
Where the returns and poll books were not properly sealed, owing to the mistake of 
the election oflicers, but there was no indication of fraud or unfairness, the com- 
mittee counted the returns, though rejected by the county commissioners. 

(toode vs. Epes, r>Jd ( 'ong Report 1952, pp. 5, 7 

Informal certificate, Immaterial. 
Whore the certificate of the judges of election to a precinct return was informal but 
not ambiguous, the committee counted it, though rejected by the county commis- 
sioners. 

Ooode vs. Ejus, oSd Cong Report 1952, p. 7 

Tally sheets counted, where no allegation that they were incorrect 
The oflicers of election at a number of precincts made no formal returns^ not having 
l)ecn supi)lied with l>lanks for them, hut transmitted the tally sheets, which the 
county canvassers had counted and contestant sought to have rejected. The tally 



Digitized by VjOOQIC 



IRREGULARITIES. 757 

Bheets and the oral testimony of the officers of election stating the votes were in 
evidence. The committee held that if it had hpen allege<l that the tally sheet of 
any precinct did not correctljr represent the vote it would have l>eeii necessary to 
recount the Ijallots, but as this was not alleged they allowe<i the count to stand. 
Kearby vs. Ahhotty 54th Cong Report 1596 

Signatures of judges written by olerk. 
The committee counted three precincts w^hich had been rejected by the county can- 
vassers — the first on the ground that one of the judges was not sworn; the second 
on the ground that the signatures of the judges were written, at their <lirection, 
by the clerk, and the third on the ground that there was an excess of two ballots 
in the box. 

Brown vs. Swanson^' 55th Cong Report 1070, p. 2 

In Transmission of Returns (see alw Retirns). 

Lists of voters not retnmed, decision of State canvassers accepted. 
Where it was alleged that lists of voters were not retumtNl to the secretary of state 
from certain precincts, as the law required, the committee were divided as to what 
the effect of tnis violation of the law would l)e if orescmted as an original question, 
but inasmuch as the State canvassers had passea upon the question, they did not 
feel authorized to overturn their decision. 

MilUkenw^, Fulla\ S4th Cong 1 Bart, 177 

Poll books not retnmed in time, immaterial 
Where votes had been legally cast, but were rejected by the Territorial canvassers 
l)ecause the poll books were not returned within three days, as required by law, 
the committee unanimously counted the votes. 

Chapman vs. Ferguson^ S5th Cong 1 Bart. , 268 

Aggpregates retnmed instead of "abstracts.'' 
Where the law required ^'abstracts'* of the vote of each county to be returned to the 
Territorial canvassers, and in nine counties statements of the'aggregates of the votes 
were alone returned, the committee held that even if these statt»ments were not 
"abstracts" the votes ought not to be rejected, it not being denied that the aggre- 
gates were correctly returned. i 

Morton \9. Daily, S7lh Cong 1 Bart., 413 

Betnms forwarded by express instead of special messenger. 
Where the returns of a county were required to be forwarded by sjiecial messenger 
and they were, instead, forwardetl by express, and there was some evidence indi- 
cating that they had been tampered with on the way, the committee held that 
there was some force in the contention that they should be rejecte<l, but di<l not 
reject them. 

Chaves \s. Clever, 40th Cong 2 Bart., 469 

Poll books not regnlarly retnmed. 
Where the poll book was not returned with the certificate of election, but was found 
in the room where the election was held some days later, and was not signed nor 
certified, the committee held that, though it was an irregularity which, connected 
with other irregularities, might have very considerable weight, still in this case, it 
being fully identified by evidence, and there being no proof that it had been tam- 
pered witn, it was not to be regarded as sufficient reason for rejecting the poll. 

Finleyvs, WalU, 44th Cong Smith, 371 

Betnms not transmitted in time, and by messenger instead of by mail. 

The law required the county returns to be in duplicate an<l to he forwarded to the 

governor and secretary of state by mail within a given time. As ma<le out thev 

differed in date, but were otherwise duplicates. They were not forwarded by mail, 

but sent to the contestant by a private messenger, opened by a private j)erson, and 
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by him delivered to the State board after the time required by law. They were 
rejected by the State board. Tl^fi committee required further evidence to iV pn> 
du(»eii l)efore counting them, and two of the three county canvassers tea<tified that 
the copies in evidence were correct copies. of the returns as made oat by them. Tbr 
committee waived the other objections as immaterial, and counted the votes. 
Xibhck VH. WallSy 4Jd Cong Smith, \iJfo 

Betunui delivered uiiMaled by anaathoriied person. 
Where the returns should have been conveyed to the county auditor by one of the 
judges of the election Heale<l, and they were instead conveyed by an unauthoriieJ 
person urii^ealed, but it was proved that he delivered them jupt as he receiveii 
them, the committee considered it a grave irregularity, but did not reject the 
return. 

Cox vs. JStrait, 44lh Cong Smith, 43& 

Ballots forwarded by the wrong officer, and not ** forthwith." 
Where the law rtHjuired the ballots to be forwarded forthwith, sealed, to the dtr 
clerk's office by a constable in attendance on the election, and they were not for- 
warded for several hours, and were then forwarded bva police officer, who,findii^ 
the clerk's office closed, left the sealed enveloi)e with the night watehman in the 
city marshal's office until 7 o'clock the next morning, when ne delivered it, with 
steals imbroken, to the clerk, the committee held that the provisions which were 
violated were mandatory, and that the vote must be thrown out, in the sbeence of 
proof nliamify esj)ecially as in this case there were reasons for suspecting actual 
fraud. 
Tlie minority held that the law was directtory; that the fact that the seals were intact 
rebutted any suspicion that the ballot** had been tampered with; that the vote was 
proved bv the returns, and that the evidence said to raise a suspicion of fraud was' 
niadnuHHible and insufficient. 

Ahboti vs. Frost, 44th Cong Smith, 602, 622 

Retnms delivered by wrong officer. 
When* the townnhip returns were required U) l)e delivered to the county returning 
board !)y one of the judges of election, and they were instead deUvered by the 
rejjlstrar, there being no fiaud, held unanimously that the returns should ha\*e 
iK'en received. 

Yeates vs. Martin, 4fyth Cong 1 Ells., 385, 407 

Ballots sent to county canvassers nnoonnted. 
When* the law re<|uired the {)recinct officers to count the votes at the polling pla<* 
on tlie evening of election, and they instead forwarded the Imllots uncounted to 
the county canvassers, the minority held that the county (^nvassers had no aut|lo^ 
ity to count tlie ballot^, and were right in refusing to do so. 

Sma/h vs. TUhnan {tninoritg rcjtort) , 47th Cong 2 £lls., 48" 

Failure (in South Carolina) to forward precinct election papers to State canyassen. 
The failure of the chairmen of the county canvassers of three counties (in iSouth 
Carolina) to forward to the governor and secretary of state the precinct election 
]nii)ers can not vitiate the proceedings of the State l)oard of canvassers. 

*Snta/l}< vs. Tilhnan ( minority report ) , 47th Cong 2 Ells., 489 

Authority of messengers not shown, etc. , 

Where county boards of canva>*serH posst»ssing no judicial powers threw out the returns 
of some ])recin(ts because the nuissengers delivering the sealed boxes containing? 
the returns (lid not present written certificates showing their authority to deliver 
them, others because the polls aj)i)eared from ^r />nr/e affidavits presented not to 
have Ikh'u opened or rlostnl precisely at the legal hour, and one bei^ause one of the 
judges of election had not been legally appt)inted before the electicm, the minority 
(on this point api)arently sustained by a majority of the committee) counted all 
these returns. 

Li'c vs. llkhnrdHon {niinoritij report), 47th ( 'o)ig 2 Ells., 521-561 
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Slis^ht irregularity in seal. 

•Where the returns of a county had been rejected by the State canvas^Bera on the 

ground that on the seal impressed on the returns the word "county " was written 

over the word ** circuit *' of the seal, the committee unanimously counted the 

returns. So of a precinct which had been rejecte<l l)ecause not returned in time. 

Garrison vs. Jfaj/o, 4^h Cong Mobley, 56 

Beturn not sealed. 

Where a town return had been rejected by the State canvassing committee because 

not sealed as required by law, but no fraud appearetl and there was other record 

evidemre that the vote therein Htate<l was corretrt, the committee counted the votes. 

Malluryxs. Merrill^ 16th Cong C. and H., 329 

The law required the judges of election to seal up the returns, ballots, and one of the 
poll books, jvnd forward them by one of their numl)er to the county clerk. In two 
precincts the ballots and poll lxK>k8 were returned unsealed. The majority held 
that the law requiring them to be sealed was directory, and that in the absence of 
proof or suspicion of fraud the votes should not l)e rejected (McCrary, §166, and 
elsewhere). In this case there was neither proof nor suspicion of fraud, and the 
fact that tne election had been held and the error committed by Democratic officers 
exclusively, and that the papers had been in their custody alone, raised a presump- 
tion that if fraud had been committed it would not have been in favor of 
contestant. 

The minority held that the law was mandatory, and that it was not necessary that 
there should be positive proof that the ballots had been tampered with. **Iti8 
sufficient to show that opi)ortunity for such tampering has been afforded. The 
burden of proving that this has not been done devolves upon the party insisting 
upon the count. " 

This issue was the decisive one in the case. The House agreed with the minority. 
Plaitva. Goode, 44th Cong • Smith, 654, 678 

Ballots and poll books returned not sealed. 
A precinct return rejected by the county commissioners l)ecause the ballots and poll 
books were returned unseal^ was unanimously counted by the committee. 

f/FerraUxs. Paul, 4Sth Cong Mobley, 147,150 

Betnm received after close of county canvass, counted by committee. 
A return received the day after the adjournment of the county canvassing l)oard, but 
otherwise unimpeached, counted by the committee. 
English vs. Hilbom, 5Sd Cong Report 614, pp. 1, 2 

To be counted only if established by competent evidence. 
Where certain returns were not forwarded by the precinct inspectors to the county 
canvassers, the committee presented a table of the alleged missing returns, to show 
that they were insufficient to affect the result, but held that the evidence by which 
they were sought to he established was in any case inadmissible. 

Whalley vs. Cobb, 53d Cong Report 267, p. 2 

Ballots stolen, rest of return counted. 
Where the ballots from a precinct had l>een stolen after the count, the county com- 
missioners rejected the poll book, for the reason that, the ballots being stolen, they 
could not compare the two and verify the return. The (»ommittee said: *' We think 
that the commissioners erred. It was evident that the l)allots were stolen to pre- 
vent a fair ascertainment of the result of the election. The purpose of the spoli- 
ators should have been frustrated if possible; the poll l)ook, though not in the 
condition required by law, should have been exammtMl, and if found unaltereil 
should have been allowed. To determine whether or not it had Ix'en alteriMl, the 
commissioners were authorized by se<*tion 134 of- the election laws of Virginia to 
summon and examine witnesses' We allow the contestant his majority at this 
pret:incf 
Goode vs. EpeSy 53d Cong Report 1952, p. 9 
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Betumi reoeiyed too late, eonnted by eommittee. 
The committee counted returns not canvassed by the county canvassers in one ooontr, 
and refused to reject returns canvassed by the county cahvassers in another i-oiinty, 
which returns in both of these cases had not been filed with the county canvasser? 
within the time provided by law. 

Rosenthal vs. Crmvley^ 54th Cong Report 177 

Booeived too late, eonnted. 
The return of a county received too late to W counted by the State cajivasserp wie 
counted by the committee. 
Robinson vs. Harrison^ 64th Cong Report 1 121, p. 5 

In Canvass op Votks (see oIm) Mistake). 

Poll book! lent forward nncanvasied. 
Where the law required the poll books to be canvassed by the probate judge and 
three householders, and an abstract of the votes to be sent by them to the secre- 
tary of the Territory, and the ix)unty registrar instead forwarded the poll books to 
the secretary: Ifeldy that the election was not void, but the House refus«ed to sus- 
tain the committee (perhaps on other grounds). 

Bennet vs. Chapman^ S4th Cong 1 Bart, 2i^ 

BetnmB opened and ini pected by wrong officer. 
**The law * * * has pointed out a particular mode of making election veiarBs, 
and has designated particular officers who shall open and inspect them. If they 
are opened and inspected by any others they are thereby vitiated; for if such a 
practice were tolerated innumerable frauds might be perpetrated and the populsr 
will defeated." 
Daily vs. Estabrook\ 36th Cong 1 Bart., 302 

Yotei not oanvasied and tabulated. 
Where polls were rejected by the official canvassers l)ecause no ** abstract of votes" 
was returned, but the abstract required was merely a computation or summation 
of the votes, and the votes themselves were all returned (the election being nm 
voce)y the committee counted tliem. 

Knox vs. Blair, 38lh Cong I Bart., '^ 

Where result declared from tally sheett, irregularity in poll books immaterial. 
Where poll books were defective — in not being signed or certified, and otherwise— 
but the result was required to be declared from the tally sheets, and not from the 
I)oll lx)oks, and there was no evidence in regard to the tallv sheets, the committee 
presumed that they had been returned correctly and in due form, and held that 
the prima facie correctness of returns based upon them could not be impeached by 
showing that the i>oll books were defective. 

Follctlye. Delano, 39th Cong 2 Bart., 117-121 

County canvass made up from affidavits of inspectors, tbe returns being stolen. 
Where a county clerk testified that the precinct returns had been stolen from his 
oftice, and that he had made out the county canvass on the basis of affidavits from 
the judges of election in only part of the precincts, the committee said: **This v(^s 
of making a return is substantially defective, and such a certificate can furnish no 
evidence of the correctness of its contents." No precinct returns or other evidemv 
to estiiblish the vote being presented, the votes returned were rejected. 

Gaiu^e vs. Hodges, 4Sd Cong Smitli, 299 

County canvassing board irregularly constituted. 
Where the returns of a county were canvaased by the clerk of the county commit 
sioners and two county officers selected by him, under an old law, instead of by 
the county commissioners, as requiretl bv the law in force at the time of the election, 
and the vote of the county had l)een thrown out by the Territorial canvassers for 
this reason, the committee said: * 'Although this question as to the proper board 
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to canvass the precinct returns is a very important one for the Territorial canvassers 
to consider, your comuuttee do not regard it of -much injportance in couiinp to a 
decinion in this case, as the question tor the House to ci)nsi(ier is who in fact 
received the highest nuinher of votes, and tlie precinct returns * * * very 
clearly show the actual vote." 

Fennxs. Bennett, 44th Cong ". Smith, 593 

Yotei not canvassed. 
" Nothing is better settled than this, that the failure of a board of canvassers to can- 
vass the votes and declare the result does not invalidate an election otherwise regular 
and valid." 

Patterson vs. Belfordj 45th Cong 1 Ells., 54 

Betoms not canvassed. 
Dulv certified copies of the precinct returns "are by law the primary legal evidence 
of the votes cast, and unless as-sailed are conclusive." Where returns were asked 
to be thrown out on the ground that thev had not Ijeen canvassed by the county 
canvassers at their first count, and that the supreme court, under whose mandate 
they were subsequently canvassed, had no jurisdiction or authority to issue such 
writ of mandamus, the committee declined to consider the question of the jurisdic- 
tion of the supreme court, but held that there being no attack on the correctness 
or integrity of the returns, and no reason shown why they should not have been 
canvassed, it was the duty of the committee to count them. A similar decision 
was rendered as to the vote of a county whose returns had not l>een canvassed by 
the State canvassing lx>ard until they were required to be canvassed by a writ of 
mandamus. 

Bishee vs. Hxdl, 4^ih Cong Ells. , 315-319 

In Sonth Carolina, State canvass should be based on all the papers. 
Where the law (in South Carolina) required all the precinct election papers to be 
sent to the governor and secretary of state, the committee held that if this w^as not 
a repeal of the former law requinng the State canvassers to base their canvass on 
the county returns, the two laws should at least l>e construed in pari materia, and 
the canvass should be based on both the county returns and the precinct papers. 

,Smalls\s. Tiuman, 47th Cong 2 Ells., 432 

Preoinot retnms improperly rejected by county canvas'sers counted by committee. 
Where county canvassing boards, possessing no judicial ix)wers, had thrown out the 
votes of a number of precincts regularly returned, the committee restored the votes 
according to the precinct returns. 

Mackey vs. 0' Connor, 47th Cong 2 Ells. , 567-572 

A day too late, counted. 
The returns of a county were twice canvassed, the first time the day before and the 
second time the day after the proper day, the first time by dis(iualified canvassers, 
the second time by theirqualified substitutes. The committee held that the second 
canvass was lawful. The board could have been comi)elled by mandamus to make 
it, even after the legal day, and what they could be compelled to do they could do 
voluntarily. And even if neither canvass had been lawful, the committee could 
have canvassed the votes. 

Denny vs. Owens, 54th Cong Report 1877, p. 5 

Informal certificate, fatal. 
Where the determination of the county canvassers was required to be '* reduced to 
writing, signed by said commissioners, and attested bv the clerk, and shall be 
annexed to the abstract of the votes," but the abstract of votes, instead, was merely 
certified by the county clerk, who signed the name of the chairman of the boani 
to it under general instructions and also signed his own name, the committee 
rejected the vote of the county on the ground that the return was not signed and 
that there was no other evidence of the vote. 

Moore vs. Funslon, 53d Cong Report 11(>4, p. 12 



Digitized by VjOOQIC 



762 DIGEST OF CONTESTED ELECTION CASES. 

Hot fatal. 

The minority 8aid: ** It is no ground for the disfranchisement of the voters of a whole 

county that the returning officers, on a day 8ttl)sequent to the election, are guilty 

of an informality in attesting the returns, where the result is not in any way 

affected by such informality." 

Moore vs. Funston (minority report), 53d Cong Report 1164, p. 25 

JUDGES. 

See Officerh ok Election. 

JTJNIOB. 

Omission of the word "junior" from ballots. (ISee Ballots, Imperfect.) 
Omission from returns. {See Returns.) 

JTJBISDICTION. 

See House of Representatives and C'Ommittee on Elections. 

LAND. 

As a qualification for voting. (See Qualifications op Electors.) 

LAND LISTS. 

See Evidence, Documentary. 

LAWS. 

' Federal Election. (See Election Laws.) 

' LAWS, OF STATES. 

See State Laws. 

LAW FOB TAKING TESTIMONY (see also House of Bepresentatives, 
Evidence, and Notice of Contest), 

Boei not apply to lome exceptional casei. 
In a content between persons claiming election on different days the statutes of the 
United States providing for taking testimony in contested election cases do not 
dirwtly apply, unless by a resolution of the House. 

JTohnes and Wilwn, 4(*th Cong I Ells., ;^4 

Directory. 
The committee regarded the law of 1851 "as directory merely, and not as al>solutely 
controlling the action of the House or of the committee (for they could not believe 
that it was the intention of Congreas, if it had the power, which is not conce<leil, 
to disfranchise, by operation of this law, the people of a Congressional district 
Ixjcause of the inadvertence, ignorance, negligence, or collusion of the candidates 
or either of them"). 

Archer vs. Alien, 34th Cong Report 8, p. 8 

In a later report in the same case they said: "The act itself was directory and cumu- 
lative. Its object was to protect, and not to defeat, the rights of contesting parties 
and of the people. It wa.H to be an aid, and not an obstruction." 

Archer vs. Allen, 34th Cong 1 Bart., 173 
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Birectory, bat not to be departed firom ezoept for oaote. 
**The committee do not consider the act of 1851 as of absolute, binding force upon 
this House, for, by the Constitution, each house shall be the judge of the elections, 
returns, and qualifications of its own members, and no previous House and Senate 
can judge for them. The committee, however, consider that act as a wholesome 
rule, not to be departed from except for cause." 

\VHUam9on\9. Sickles, S6th Cong 1 Bart., 290 

Perhapi not binding, bat ihoold be followed. 
**It may l)e true that the law of Congress prescribing the mode of practice to be fol- 
lowed in the House in contested election cases is not absolutely ninding upon the 
House in view of the provisions of the Constitution of the United States (Article I, 
section 5), which provide that 'each House shall be the judge of the elections, 
returns, and qualifications of its own meml^ers.* But it might work very great 
injustice to a contestee to require him to meet a case outside of this parliamentary- 
practice act without any previous notice to him that the Houst? intende<l to depart 
from it in a material respect. Until the House itself lays down and prescribes a 
different mode of contesting elections before it, the parties to the contest have a 
perfect right to relyupon the statute being strictly observe<l and followtni.'* 

Doneliy vs. Washburn (mim/rily report) , 46th Cong 1 Ells., 471 

Birectory, and may be disregarded by the Honte. 
The provisions of the statute for taking testimony in election cases are directory 
merely, constituting only convenient rules of practice, and the House is at libt»rty, 
in its discretion, to determine that the ends of justice require a different course. 

Butbeevs. Finley, 47th Cong 2 Ells., 194 

Mandatory. 
The minority said, in regard to the law of 1851: "The law of Congress we do not 
reganl as merely directory or cumulative, but as {)eremptory and bniding in its 
import and intention as any other law regulating any other' judicial procee<ling. 
The House, in judging of the election returns of its meml)ers, sits as a court. 
Their proceedings are judicial in their character, and why is it not competent for 
Congress by law to regulate the proceedings in this court as in any other? And if 
such regulations are made, why are they not as binding? " Any other construction 
would amount to a practical repeal of the statute. 

Archer vs. Allen (minoritrj report), 34th Cong 1 Bart., 175 

The provisions of the law for taking testimony should l>e complied with. '*This act 
we hold to be as peremptory and binding as any law regulating any other judicial 
proceeding, for the House in judging the election returns and qualifications of its 
members sits as a court." 

Whyte vs. Harris (minority rej>OTt) , 35th Orng ReiK)rt 538, p. 42 

Mandatory on the House and the parties. 
The minority held "that it is not competent for the committee to recommend any 
action to the House which involves a violation of the law of 1851, In^cause as a law 
of Congress it is obligatory alike upon the House, the committt»e, and the contest- 
ant; that the act, relating exclusivelv to the initiation of the proceedings, the taking 
of testimony, and the prt^paration of ^he case for the decision ot the Houses does 
not infringe upon the constitutional prerogative of the House to judge of the elec- 
tion, return, and qualifications of its members." 

Williamson vs. Sickles (minority report), 36th Cong 1 Bart., 295 

LAWS, MANDATOBT AND DIBECTOBT (w aUo Election, Election 
liaws, and Begistration Iiaws). 

BiiTerence between mandatory and directory statutes. 

"Elei'tion statutes are to l)e tested like other statutes, but with a leaning to lil>erality, 

in view of the great public [uirposes which they accomplish; and except where 

they specifically provide that a thing shall l>e done in the very manner indicattnl, 

and not otherwise, their provisions designed merely for the infonnation and guid- 
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ance of the officers must be regarded as directory only, and the election will not be 
defeated or affected by a failure to comply with them provided the irregularity 
has not hindered any who were entitled from exercising the right of suffrage, or ren- 
dered doubtful the evidences from which the result was to be declared, or |>ennit- 
te<l disqualified voters to vote, and that the irregularity itself was not occai^ioned 
by the agency of a party seeking to derive a benefit from it" (Many ca«?« citei.) 
Hunt vs. SJieldon {minorUy reporl)y 41st Cong 2 Bart, 528 

If a statute expressly declares any particular act essential to the validity of the elec- 
tion it is mandatory, but otherwise it is mandatory or directory, as the acts pr^ 
scril)ed affect or do not affect the actual result of the election. 

Spencer vs. Morey {minority report)^ 44th Cong Smith, 439 

"There can be no directory prmisions in a statute in r^ard to that which the statute 
itself forbids being done at all. * * * The result of all the authorities is that 
all constitutional provisions in [and] statutes defining what the voter hiin»elf most 
do, both as to qualifying himself as an elector and furnishing ihe quality and quan- 
tity of evidence thereofwhich the law demands, is mandatory, jurisdictional, and 
in the nature of conditions precedent, while those which merely relate to the con- 
duct of the election oMcers may or may not be directory, according as they may or 
may not appear to aifect results, and according as they may or may not seem to 
have been regarded by the law-making power as essential and necessary safeguanls 
against the mischief the statute was mtended to prevent.*' Under the registra- 
tion law of Pennsylvania the failure to furnish the affidavits required of unregii»- 
tered voters ia a neglect of the voter rather than of the officers, and the above rule 
applies. 

Curt'in vs. Yocnm (majority report), 4^th Cong 1 Klls., 430 

"The constitutional and statutory provisions relating to suffrage may be divided into 
two classes: First, mandatory, which define the right of suffrage, aiul, eei*(>nd, 
directory, which direct the manner of its exercise. The former relate to the 
substance of the right, the latter to the mode of its exercise. The former confer 
the right, the latter are as so many safeguards to conserve it. The right ia drrirrd 
from the former, and its exercise regulated by the latter. The former deter- 
mine the primal and ultimate authority in the Government; the latter sene as 
a means to invoke and give force to it. The means being subordinate to the 
end, it follows that directory provisions, whether constitutional or Ptatutor}', 
must be liberally construed, and so applied as to give legitimate force and efficacv 
to the v;ill of the sovereign ppwer in the State. A different rule would subonli- 
nate the substance to the shadow, and would in the end substitute technical quib- 
bles for the l)alIots of the qualified electors. The primal inquiry is. Whom did the 
qualified electors choosey as etidenced by their ballots, cast or onered, but refused? 
The ascertainment of the wmU of the qualified electors is the end of directory stat- 
utes, and this attained, 'the reason ceasing, the law also ceases.' '* 
Bisbee vs. Finley (minority report), 47th Cong 2 Ells., 203 

**The laws in relation to boxes, locks, the number of managers, clerks, etc., and the 
ordinary facilities of an election are mainly directory, wn/e^ the statute makes them 
otherwise, and an infraction of these directory provisions, in the al)sence of fraud, 
will not vitiate the election. Nor is the voter to be deprived of his right, nor the 
citizens to lose the result of an election fairly held, because of some unim|x)rtaut 
omission of form, or the neglect of duty, carelessness, or ignorance of some election 
officer, or the failure to carry out some unimportant direction of the law." 
Smalls vs. Elliott (minority report), 60th Cong Mobley, 722 

Statutes directing the mode of proceeding of public officers are directorj* merely, 
unless there is something in the statute itself which plainly shows a different intejit 

Smith vs. Jackson, 61st Cong Rowell, 23 

Statutes to be constrned strictly as to the officers, and liberally as to the electors. 

**The general doctrme in construing election statutes is that they are to lx» t»onstrued 
liberally as to the elector and strictly as to the officers who have duties to perfonn 
under them. A statute directing certain things to be done by election officers 
ought to be followed by them with a high degree of strictness, but duties to l>e 
I)erformed by the electors, as declared by statute, are directions merely, which, if 
not observed, it is true, may in some histances defeat his ballot, but when there 
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is an honest intention to obey the law, and the voter is not put in fault by any 
laches or negligence which he, by the use of reasonable diligence, might or could 
avoid, or where there is no palpable intention of violating the law apparent, in 
order to maintain the inestimable right of voting, courts have generaUy adopted 
the most liberal construction." 

Ltjnchxs. Chalmers, 47th Cong 2 Ells., 360 

Violation of mandatory laws fatal ; of directory laws immaterial. 
The violation of directory provisions of the law, if no fraud l3e shown to Kave 
resulted therefrom, can not vitiate an election. It is wholly different when man- 
datory provisions of an election law are violated. In the latter case the election 
is void. But the voter is not to be denrivcHi of his right, and the citizens are not 
to lose the result of an election fairly held because of some unimportant omission 
of form, or from the n^lect, carelessness, or ijjnorance of some election officer, or 
the failure to carry out some unimportant direction of the law." (Many cases 
cited.) 

JRichardso7i vs. Raincy, 4^th Cong 1 Ells., 230 

Disregard of directory laws immaterial. 
*' Regulations may be merely directory, and if the officer of election or the voter 
does not follow them they do not necessarily vitiate the vote w^hen deposited and 
received." 
Lowe vs. Wheeler (Mr, Ranney), 47th Cong 2 Ells., 97 

Where the law itself forbids counting ballots of certain sorts, it is mandatory. 
"The general rule, doubtless, is to count those ballots which clearlv express the inten- 
tion of the voter, but the intention must be expressed as provided by law. * * * 
The intention of the voter, if it can be clearly ascertained from the ballot, will 
generally be given effect to, and when it is not expressed according to the strict 
requirements of a statute such requirements will often be regarded as merely direct- 
ory, unless a failure to comply with them is declared to be mtal to the ballot. But 
where the statute itself provides that a certain thing shall be done by the voter or 
his vote shall not be counted, then there can be no question that a provision of that 
character is mandatory and that a failure to comply with it is fatal to the ballot." 
Yost vs. Tucker, 54th Cong Report 1636 

Sonth Carolina ballot law mandatory. 
The law of South Carolina prescribing the form of the ballot and requiring that **no 
ballot of any other description found in any election box shall be counted" is man- 
datory. **The ballot not in the prescribed form is illegal, and must be rejected, 
because the law in terms declares tnat it shall not be counted. ' ' All the ballots cast 
for contestant were rejected for irregularities in paper, printing, and cutting, under 
this law. 

Miller vs. Elliott, 52d Cong Stofer, 172 

Beqnirement of an oath mandatory. 
"Every regulation in relation to elections * * * is, in fact, directory; but there 
are some of these regulations more substantive and important in their use and 
character than others; and somewhere it is necessary to draw the line, distinguish- 
ing l)etween that which is proper, but not essential, and that which so enters into 
the easential character of a good election that a failure in it should be held a fatal 
defect. Of this latter class the undersigned [minority] believe to be the require- 
ment of an oath from at least *a majority of tne officers.' " 

Goggin vs. Gilmer (minority report) , S8th Cong Report 76, part 2, p. 6 

Begistration law in Lonisiana directory. 
"The principal and only aim of the law is to secure fair elections, and the nonobserv- 
ance of directory provisions can not annul an election carried on with all the essen- 
tials of an election and with perfect fairness." The registration law of Ix)ui8iana 
was held to be directory and its partial disregard immaterial. 

Flanders and Ilahn, 37th Cong 1 Bart., 443 
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Peimfylvftnim election law mandatory. 
The provisions of the Pennsylvania registration law requiring personal appliortion 
for the registry of additional names, requiring these names to be entered on th^ 
original list and not on a separate one, and requiring the assessor to fumiish certi- 
fied copies of his list to the election officers and the county commissioners "are not 
directory merely, but mandatory, and enforced by severe penalties.'* 

Covode vs. Foster ^ 4l8t Cong 2 Bart., 607 

Clante alfooting titlei of billi mandatory. 
The committee expressed the opinion that the provision of the constitution of Ten- 
nessee that **no bill shall l)ecome a law which embraces more than one subjei% 
that subject to Ik» expressed in the title," was mandatory, and that thoRe portions 
of any law not incluaed in thb subject expressed in the title would be void. 

Teimei<see Electiorij 4^(1 ( bng -. Smith, 6 



LEGISIiATXTBE. 

Power of legifllatnrei over Congresiional eleetione derived firom the ConstitiitioiL. 
" Whatever [>()werthe legislatures possess overelections they derive from the Consti- 
tution and not from the laws of the United States." 

Members elected by general ticket, 28th Cong 1 Bart, , 52 

Laws of Statei in regurd to Congresiional elections to be tested only \sj Constitiitioa 
of the United States. 
** In testing the validity of any laws of the States relating to the election of Repres^en- 
tatives in Congress, and those elections also, we are to look onlv to the Constitution 
of the United States." 

Members elected by general ticket {minority report) 28th Cong 1 Bart.. o7 

Time of holding elections not to be fixed by oonstitntional oonvention in prMenoe of 
legislature. 
Where a constitutional convention continued in session and passed laws after the It^ri^ 
lature had a^^embknl, and among these laws was one fixing the time of Congres- 
sional elections, the committee held that the law was invalid, on the ground that 
the passage of such a law was a legislative function and could not be exereise^i by 
the convention in the presence of the legislature. 

Beach, 37th Cong I Bart., 393 

Its power over Congressional elections paramount to State oonstitntion. 
The constitution of Michigan plainly prohibited a voter from voting outside of the 
township or wanl in which he resiaed, and had been so construed by the supreme 
court of the State. The legislature had passed an act permitting soldiers in the 
Army to vote wherever they were encamped. The committee held that in such a 
case the authority of the legislature was paramount over that of the State constitu- 
tion. The Constitution confers the right of fixing the times and places of elec- 
tions on the legislatures of the States, and the committee held that by this was 
nieiint "the legislature, eo nomine, as known in the political history of the country'." 
If the constitutional convention was a constructive legislature, then its enac^tments 
on this subject were simply legislation and could be superseded by later l^slation. 

Hnhhiin vs. Trowbridge, S9th Cong 2 Bart> , 47 

"The time of electing members of Congress can not be prescribed by the coivititiUion 
of a State im* against an act of the legislature of a State or an act of Congreas. ♦ * ♦ 
The onlv apparent exception has been in the constitutions which have been 
fonnwl l)y Territories an<l with which such Territories have been admitted into 
the Union a^ States. But this, if it be a valid exception, dc^es not prove that Ter- 
ritories have the right ])y a constitution to fix the time for electing Representatives 
in Congress when they iWome States. But the authority of these proN-isions rests 
on the sanction and adoption of them by (^ongress in admitting such Territories as 
States with constituticms containing such provisions." 

Holmes and Wdaon, 4<^tlt Cong 1 KUs., 339 
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**The State le^iHlature is not responsible to the State nor controlled by the State con- 
Htitution in its action in regard to the manner of holding Federal elections. In case 
of a conflict between the act of a legislature and the constitution of the State in 
matters purely of a Fe<leral character, the act of the legislature will prevail, pro- 
vided it 18 not in conflict with the Constitution of the United States." 
Iktnmlly vs. Washhum (minority report) , 46lh Cong 1 Ells. , 495 

Has fall power where not restrained by eonstitntion. 
"Constitutional restriction upon legislation mui*t be plain and certain. A State 
legislature has supreme power of legislating except where it is restricted by the 
constitution; and everytning will be presumed in favor of the power of the legis- 
lature. The courts will not declare an act unconstitutional unless it is clearly made 
so by an express provision of the constitution." 

Coj: vs. Strait, 44th Cong Smith, 430 

Has primary eontrol over times, places, and manner of elections. 
The Constitution "manifestly gives to the legislative departments of the several 
State governments primary and full control over the * times, places, and manner 
of holding elections' for Representatives in (V)ngre^, subject only to such limita- 
tion or interference as Congress may aflirmatively enact. ♦ * * Inasmuch as the 
general power over the subject restw with the legislative departments of the States, 
the a^'ts of Congress can not he held to have a wider sco[)e than their language 
necessarily means, and a casus omissusj if there be any, remains under State 
control." 

Pattermn vs. Iklford (Mr. Cox), 4Sth Cong 1 Ells., 67 

A constitntional oonvention is a legfiwlatnre. 
** It must * * * be reganled as settknl that a constitutional (convention is include<l 
under the general term 'legislative' in the Constitution of the United States and 
act« of Congress made in owdience thereto." 

Pattersonxs. Belfcrrd (Mr, Cox) 4^5th Cong 1 Ells., 68 

Bound by State eonstitntion even in regard to Congressional elections. 
The 'legislature' of a State, in itg fullest and broadest sense, si^ifles that body in 
which all the legislative powers of a State reside, and that body is the people them 
selves, who exercise the elective franchise." It is to this legislative body, acting 
bv constitutional convention or otherwise, that the i>ower of fixing the times and 
places of Congressional elections is given. Or if "this section of the Federal Con- 
stitution can he construed to refer to this secondary or subordinate legislative body 
of a State, it must be held to mean that the time, place, and manner for holding 
elections for Representatives shall he prescril)ed in each State by the legislature 
thereof, such legislature acting in subordination and in conformity to that organic 
law to which it owes its own existence." An act of the legislature permitting 
soldiers in the Army to vote outside the State contrary to the State constitution 
is void. 

Baldmn vs. Trowbridge (Mr. Manthall) 39th Cong 2 Bart., 49 

Can not fix Congressional election at another time than that prescribed by State eon- 
stitntion. 
Where the constitution of the State ha<i fixed the election at a certain time, the com- 
mittee held that it was so fixed beyond the control of the legislature, and recom- 
mended that the contestant, who was elected on the date fixed by the constitutior, 
Ix* admitted, 
/^t'/ vs. Thayer, S7th (hng 1 Bart., 349 

Legislature presumed to have followed eonstitntion. 
Where certain chapters and articles of the code of Tennessee were mentioned in a 
statute as being reenacted, but to reenact them in toto would have Ixjcn to violate 
the constitution in several important particulars, the committee held that the legis- 
lative intent must have been to reenact only such provisions as constitutionally 
could have been reenacted. 

Tennesgee election, 4^d Cong Smith, 3 
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Proceedings Before Legislature Not Admissible as Evidence. (See Evidbscb 

in Other Proceedings, ) 

MANDATOBT LAWS. 

See Laws, Mandatory and Directory. 

MEMBERSHIP. 

When itt incidents commence. 
Membership in the House of Representatives does not commence until the organiza- 
tion of the House and the taking of the oath by the member. A Repreeentative- 
elect previous to that time has some of the privileges of membership, but he may 
hold an office incompatible with membership without affecting his rights. 

Hammond vs. Herrick, 15th Cong C. and H., 286 

What oonititntes. 
Membership in the House is not constituted by election, or by return, or both. One 
is not a member until he has also been qualified by taking the oath. 

Hammond vs. Herrick, 15th Cong C. and H., 293 

Emolnmenta cover fall term when only one member elected during term. 
Where the House had decided that neither candidate (under the Rhode Island 
majority-vote law) had been elected at the first election to the Forty-ninth Con- 
gress, and claimant had been elected at the second election, the committee in the 
Fifty-third Congress report^! that he should have been paid for the full term, as 
he was the only member elected from his district to the Forty-ninth Congress. 

Page, 53d Cong Report 1645 

Franking privilege, etc., do not imply membership. 
The franking privilege and right of exemption from arrest belonging to Representa- 
tives-elect before the organization of the House do not impl^ that the incidents of 
membership have yet commenced or that the House is yet m existence. 

Hammond vs. Herricky 15th Cong C. and H., 2^ 

MEXICAN CITIZENS. 

Persons who had elected to retain Mexican citisenship conld not vote. 
Under the stipulation of the treaty with Mexico permitting the inhabitants of New 
Mexico tf) elect whether they would retain their Mexican citizenship or become 
citizens of the United States, the committee held that persons who had enrolletl 
themselves upon registries established at the prefectures in the various counties, 
under a proclamation issued bv the military governor, had legally elected to retain 
their Mexican citizenship, ana could not vote for Territorial Delegate. 

Otero vs. Oallegos, 34th Cong 1 Bart, 79 

MILITARY OOVEBNOB. 

Powers of; may fix time of election. 
**The exact i)owers of a military governor can not be easilv defined. They have 
their origin in, and are probably limited by, necessity, 'fhey are to someextent 
civil, a.s well as military, and the authority for his civil functions is no less clear 
than for his military."* The right of the military governor of Louisiana to fix the 
time of an election was sustained. 

Flanders and Ilahn, 37th ( Ymg 1 Bart, 446 

MIIilTABT INTEBFEKENCE. 

St-e Intimidation, Military Interference. 
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MILITARY KEdEBVATIONd. 

Beiidents on, may Tote in the Territories. 

The rule prohibiting persons from voting iji the States who reside on territory ceded 

to the United States held not to apply to persons residing on military reservations 

in the Territories, as there is in the latter case no conflict of sovereignty, and the 

reservations are only temporarily set aside for military use by Executive order. 

Burleigh and Spink vs. Armsirongt 4^d Cong Smith, 90 

MINISTEBIAIj officers (see also Officers of Election and Canvassing 

Board).. 

Mistake! by, to be correctad by the Honse. 
The oflicers of election, board of canvassers, and governor "are all ministerial oflScers, 
and error committed by any of them, either through mistake or design, is to be 
corrected by the House." 

Biddle and Richard VQ. Wing, 19th Cong ..C. and H., 513 

Becretary of state (of Missouri) not anthoriied to reject returns. 
The secretary of state of Missouri, being a mere canvassing officer, had no power to 
go behind the returns certified to him by the county (Jerks. Where a county 
clerk included in his returns extra-ofllcial statements of violations of the registry 
law, the secretary of state should still have canvassed the returns, and issued the 
certificate to the person having the majority of the votes as returned. 

SwUzler vs. Anderson {majority report), 40th Cong 2 Bart., 378 

Have no right to investigate questions of firaud. 
Under the law of Missouri requiring the secretary of state **to cast up the votes" 
returned to him and certify to the election of the person receiving the highest 
number of votes, he was a purely ministerial officer, and hatl no right to investi- 
gate questions of fraud and reject the vote of a county. 

SxvUzler vs. Dyer {majority report), 41st Cong 2 Bart., 778 

Have no right to reject returns for firaud. 
The committee unanimously held that the governor of Tennessee had no right to 
reject the votes of counties or parts of counties. It was his business to add up the. 
returns as received by him ana leave the correi!tion of frauds to the House. 

Sheafe vs. Tillman, 41st Cong 2 Bart, 910 

The committee unanimously held that the secretary of state of Missouri had no right 
to reject the votes of a county. "His sole duty was to add together the votes returned 
to him as cast for each candidate in the several counties, and to give the certificate to 
the person to whom, upon such addition, it appeared that a majority of votes had 
been given." 
Shields YQ. Van Horn, 41st Cong 2 Bart., 923 

County canvassers generally ministerial. 
The duties of the county canvassers in Minnesota (and in most other States) are 
purely ministerial. 
DoneUy vs. Washburn (minority report)^ 46th Cong I Ells. , 512 

Have no power to count ballots for a candidate imperfectly designated. 
"Under the laws of Ohio the State boanl are merely ministerial oflScers, invested wilh 
no power to meet the parties and hear evidence, and had they attempted to do it, 
it would have been a clear violation of duty." The Stat« board had no right to 
assume that votes for "John H. Wallace," "Major Wallace," "W. W. Wallace," 
etc., "and returned as if for differtmt persona, were in fact intended for Jonathan 
H. Wallace. The State l)oard had no legal authority whatever to hear evidence 
and determine that issue of fact If they had, thev should not have stopped there, 
but proceeiled to hear other controverted issues of fact." 

Wallace vs. McKinley {minority report) 4^th Cong Mobley, 191 

H. Doc. 510 49 

Digitized by VjOOQIC 



770 DIGEST OF CONTESTED ELECTION CASES. 

HaTO no right to decide population. . 
Where it was provided that in all towns of over 2,000 inhabitants a transferred voter 
must have his transfer recorded at least 10 days prior to the election, but in all 
other cases might vote without such refristry, held that the election judges had no 
right to decide that a town was within the exception in the absence of any legal 
determination of its population. 
Bowen vs. Buchanan^ 61st Cong RowelU 197 

KISTAKE ^ (see also Irregrularities and Evidence). 

In viva voee election, mistake in recording votes corrected. 
Votes set down by the sheriff, by mistake, as cast for petitioner when, in fact, caM for 
sitting member were counted by the committee as cast. 
PorUrfiddvB. McCoy, 14th Cong C. and H., 267 

Mistake in retnms corrected by the House. 
Where the deputy clerk of a county, in making out a transcript of retnms to be sent 
to the secretary of state, spelled the name Root as i?ott, and the votes lost thereby 
were sufficient to give the seat to petitioner, the House, on proof of the mistake, 
corrected it and gave him the seat 

Root vs. AdamSj 14th Cong C. and H., 271 

Where, by mistake of the returning officer, the names of certain candidates for 

State offices were inserted as having received the votes for Congress, which were, 

in fact, as shown by the record in the town clerk's office, cast for the candidates 

for Congress, the committee counted them as cast. 

MaUaryvs. MerriU, 16th Cong C. and H., X» 

Where the inspectors of election in two towns, by mistake, returned the number of 

votes cast incorrectly, and the mistakes and true vote were proved bv the testimony 

of the inspectors, the committee counted the vote as thus shown to have been casL 

Adams vs. WiUoUy 18th Cong C. and H., 373 

Where the inspectors, by mistake, had omitted to return any votes for the petitioner, 

the committee, on proof of the number actually cast for him, counted them as cast 

Wright vs. Fuher, 2l8t Cong C. and H., 518 

May be corrected by the Honse, bat not by the canvassers. 
The committee sustained the action of the State board of canvassers in refusing to 
receive amended county returns correcting mistakes in the first returns, but held 
that this action was not binding on the House, whose duty it was to go behind all 
returns. 

Chrisinan vs. Anderson, S6th Cong 1 Bart., 332 

Connty canvassing boards (in Kentncky) may reconvene to correct mistakes. 
The minority held that county canvassing boards in Kentucky had a right to recon- 
vene after they had made out their returns and adjourned and to make supplemen- 
tary returns, correcting mistakes in the first returns, provided these supplementary 
returns were forwanled before the meeting of the State canvassers. 

Chrisman vs. Andei'8(/n (minority report), SGth Cong 1 Bart,, :^'6 

Board may reconvene and correct mistakes. 
Where a county court in West Virginia at its next regular session after the special 
session at which it had canvassed the vote of the countv made a Bupplementar\' 
return to correct a clerical error in the first return, and the governor refused to 
count the second return on the ground that the county court after the adjournment 
of the special session at which it was required to canvass the returns was yfinrftu 
officio, and had no power to reconvene for any purpose connected with the election, 
the committee held that the returns should have been counted. '* There is inherent 

* Clerical errors, omitted returns, and the like were also corrected as a matter of 
course in many cases not here indexed. 
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in every body charged with the ascertainment of the popular will, whether its func- 
tions be judicial or ministerial, the power to correct an error when discovered, and 
to make its conclusions conform to Jhe facts.'* The minority held that the gov- 
ernor was right in his rulinsr, but counted the vote as shown in the second return, 
upon evidence that it correctly represented the vote. 
Smith vs. Jackson, did Cong Rowell, 16 

Where a county returning board in making out their abstract accidentally omitted 
one precinct, but before forwarding their return discovered and corrected their 
mistake, hdd, that this was just what ought to have been done, and if this precinct 
return had not been included it would have been the duty of the committee to 
include it in the total vote. The vote of a county can not be thrown out for such 
an informality. 
Bowen vs. Buchanan^ 51sl Cong Rowell, 196 

Correeted, when proved by testimony of onstodian of retnrns. 
Where the clerk of a county testified that on a careful examination of the poll books 
in his possession he found that contestant had received 318 votes, instead of 309 
as certified to the secretary of state, the committee added 9 vot^ to the vote of 
contestant 

Burch\^. VanHom, 40th Cong 2 Bart., 205-211 

Mutt be olearly ihown to have been made. 

Where a certified copy of one tally sheet appeared to show that one set of three marks 

had been counted as five, but the other tally sheet was not produced, the ballots 

were not examined, and none of the inspectors and only one clerk was called as a 

witness, the testimony was held to be insufficient to establish the fact of a mistake. 

Gooding vs. Wilsonf 4^d Cong Smith, 81 

Where it was alle^l that a figure 1 in the set^ond column from the right, with no 

after it, and which had been footed up as 10, ought to have been counted as 1, but 

there was no evidence that the true figure was not 10, the committee held that if 

the error had been cgmmitt^d it ought to be better proved. 

Fro8t\B, Metcalfe, 4Sth Cong 1 Ells., 291 

Mil take in footing np retomB oorrected. 
Where the county managers, in footing up their consolidated return, had made an 
error to the disadvantage of contestant, evidently by mistake in omitting to include 
the vote given for him in one precinct, the committee unanimously agreed to 
correct the mistake. 

SloanwB, Bawls, 4Sd Cong ' Smith, 147, 168 

Mistake in inrnming up retnms oorreoted by precinct retomB. 
Where it was alleged that an error had been made in summing up the precinct 
returns of a county, and certified copies of the precinct returns were in evidence, 
showing in the aggregate a larger number of votes for contestant than was shown 
in the total certified to the governor, and the precinct election officers testified to 
the correctness of the copies of the precinct returns in evidence, and there was 
other evidence to the same effect, the committee held that the vote should be 
counted according to the precinct returns. The minoritv held that the evidence was 
insufiScient to show the incorrectness of the totals certified to the governor, because 
the correctness of the certified copies of the precinct returns in evidence was only 
proved by the memory of the election officers, some months after the election; 
because copies of only one of each of the duplicate precinct returns were in evidence, 
and because the vote in one of the returns was written in figures, and might easily 
have been tampered with. The House sustained the majority. 

MuddvB. Compton, 5l8t Cmg Rowell, 149, 165 

Precinct omitted by mistake oonnted. 
Where the county records had been burned and by mistake the vote of one precinct 
had not been counted, the committee counted it on proof of the vote. 
Bell vs. SnydcTf 4Sd Cong Smith, 255 
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Oltrieal error eorreeted. 
Votes returned for ''Benjamin B. Enloe" and "P. H. Thresher" were counted for 
fienjauiin A. Enloe and P. H. Thrasher, itappearing that the mistake in thename^ 
was a clerical error on the part of the returning officers. 

Thrasher \8, Enhe, 5Sd Cong Report 842, pp, 1, 2 



MODE OF FBOCEDUBE. 

(Under this title are included the methods of procedure tentatively adopted in the 
earlv cases, and also the methods adopted in exceptional cases after the ordiMir 
moae of procedure had become settled. The citations are arranged in chronological 
order with no attempt at classification.) 

In the first case in the First Congress the testimony was taken in the first instance bj 
the committee at the seat of government, the House to determine afterwanis if 
more was necessary. 
Rammy vs. Smith, 1st Cong C. and H.. 23 

Evidence taken in first instance by Ck)mmittee on Elections. It afterwards appearing 

that certain testimony could not be conveniently taken at the seat of govemnaent 

the committee asked instructions of the House. After debate, the matter was laid 

on the table. 

New Jersey Members^ Isl Cong C. and H., 'S 

Counsel heard by the House. 

New Jersey Members, 1st Cong C. and H., 3^ 

Jackson vs. Wayne, M Cong : . . .C. and H., 47 

Moore vs. Leivis, 8th Cong - .r.-C. and H., V^ 

Appointment of a committee, 31st October, 1791, consisting of Mr. Ames, Mr. Draj- 
ton, Mr. Brown, Mr. Fitzsimmons, and Mr. Tucker, to report a uniform mode of 
procedure C. and H., 44 

(The act was passed January 23, 1798. ) 

Testimony taken by deposition under special resolution of the House, and trial in 
Coniinittt»e ol the Whole. Counsel heard. 
Jackson vs. Wayne, 2d Cong C. and H., 47 

Testimony taken by commissioners, under special resolution of the Committee on 
Elections, and transmitted to committee, which reported a state of facts and con- 
clusions. Trial in Committee of the Whole and in House, on basis of report, state- 
ment of sitting member, and testimony. 

JjOiimer vs. Pailon, Sd Cong C. and H., ® 

A case was originated apparently by an ex officio investigation by the committee. 
Bard, 4th Cong '...' '. '. C. and H., H^ 

Mode of procedure prescribed, as in case of Latimer vs. Patton, with the addition that 
parties should give each other ten days* notice of the names of illegal voteR 
alleged l)efore taking evidence in regard to them, and that the testimony ol t)^ 
petitioner should be confined to the facts stated in the specification handwi to the 
committee. 

Rutherford vs. Morgan, 5th Cong C. and H., ^^^ 

A case was originated in the House, on the motion of a member, without any peti- 
tion. 

VanNess, 7th Cong C. and H., 122 

Where there was such an exhibition of feeling between the parties as to induce the 
committee to reconsider their decision to hear oral arguments, the parties were 
required to file their arguments in writing. 
Arnold vs. Lea, 21sl Cong C. and H.,^ 
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The House onlered that the written testimony of both parties be printed, with such 
portions of the printed documents as should be "adjudged by the Committer on the 
Judiciary to be in any wise applicable to the case." The Committee on the Judi- 
ciary reported that the documents were all irrelevant, and they were not printed. 
Amoldys. Lea, 21slCong C. and H., 607 

Where testimony had been taken upon an assumption that did not satisfy the com- 
mittee, it instructed the parties to procure other testimony, fixing a reasonable date 
on which it should be closed, and allowing time for transmission through the mails 
after that date. 

Draper vs. Johnston, SM Cong C. and H., 708 

On the first day of the session, while the Clerk was calling the roll, objection was 

made to the qualification of one of the members claiming a seat, on the ground of 

insufficiency of his certificate. After some discussion the matter was waived until 

after the election of the Speaker, by the voluntary withdrawal of the claimants. 

Letcher vs. Moore, SSd Cong C. and H., 721 

Where the House had adjudged that neither of the claimants had a prima facie right 
to the seat, the case was referred to the Committee on Elections, when appoint, 
and they were instructed to receive as evidence all the depositions which had 
been or should be taken on due notice. 

Letcher vs. Moore, 2Sd Cong C. and H., 747 

Where a case had been referred to the committee by the House, with instructions to 
receive as evidence all depositions which had been or might be taken on due 
notice, the committee received the depositions alreadv somewhat informally taken, 
all objections being waived by the parties, and fixed a time within which further 
testimony might be taken. Time was given after tKe date fixed to allow for trans- 
mission in the mails, and on the receipt of the testimony parties were permitted 
to take it from the committee room to prepare abstracts ana arguments. 

Letcher vs. Moore, SSd Cong C. and H., 748, 749 

After the committee had established certain principles in regard to illegal votes, a 
sul)committee of two was appointed, with instructions to decide votes when they 
could agree, but when they could not a^ree, or the vote depended on a new prin- 
ciple, to leave it undecided. The committee then considered the undecided votes. 
lAtcher vs. Moore, SSd Cong C. and H., 825 

Where, through inadvertence, the sitting member had not been given full notice of 
the taking of testimony, and had been unable to attend, the committee passed a 
resolution granting fortv days' additional time for taking testimony. Before the 
expiration of this time the House passed a resolution calling on the committee to 
report what action had been taken. The committee reported its action, with a 
statement that such action was in accordance with many precedents, and was in 
the interest of fairness. 

Archer \&. Allen (1st report), S4th Cong Report No. 8, 1st sess. 34th Cong., 

and 1 Bart., 170. 

Where the contestant alleged a state of violence and intimidation and armed inva- 
sion, which, because of their public importance, demanded investigation, but which 
rendered it impossible to take testimony in the ordinary way, the committee 
recommended that the investigation be made in Washington by the committee. 
But the House sent a special committee to Kansas. 
ReederxB. Whitfield (Istcase), SMh Cong 1 Bart., 185,202 

Where the contestant claimed that such a state of violence and intimidation existed 
as to render it impracticable to take testimony under the law of 1851, and peti- 
tioned for a special investigation, the House refused to grant the petition. 

Brooks vs. Davis, S5th Cong 1 Bart., 245 

Where the election to fill a vacancy was held so near the close of the term that to 
have proceeded 'n the ordinary way would have carried the preliminary proceed- 
ings of the contest to the expiration of the Congress, and contestant presented his 
notice of contest in a protest to the House, accompanied by a small amount of 
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record evidence, which was all that he relied on^ the committee said that mncfa 
might be said in justification of his course, but as m the view the conimittee took 
of the election a consideration of the evidence was unneceBsary , they did not decide 
the (juestion of the suflSciency of the notice. 
The mmority held that the notice was ''legally and substantially sufficient." 

HurU\s, Menard, 40th Cong 2 Bart, 4«1, 4« 

Where the committee on elections was instructed to investigate certain chame 
against the validity of the election of one of the members of the House said to be 
made in testimony taken by a Senate committee, but the matter only came before 
the committee seven days before the- expiration of the CJongress, they asked to be 
discharged from further consideration of the subject. 
Sypher,4^d Cong Smith, 107 

Where there was a question as to the legal time for holding the election, and the 
candidate ele<'ted m October had the certificate of election and the one elected in 
November presented an abstract of the vote cast, neither party was sworn in, but 
the papers were referred to the committee on elections witn instructions to report 
as to either the prima facie or final right, as it should deem proper. 
Patiersonvs. Belfordy 45th Cong 1 EUs., 52 

Where notice of contest and answer were duly served but no testimony was taken, 
the committee, on showing of contestant, adopted a resolution recommending the 
granting of further time in which to serve new notice of contest and answer; bat 
this resolution, through inadvertence, not being reported to the House in time to 
be of any service, the committee rescinded its former action and recommended that 
the contest be dlsmisseii. 
McCabexs. Orth, 40th Cmig ? 1 Ells., 320 

Where the time in which to take testimony in a contest for the seat of a member 

returned as elected to fill a vacancy extendea beyond the expiration of the Congress, 

the committee recommended that a special committee be sent to investigate the 

case more speedily. 

/ones vs. Shelley, 47th Cong 2 Ells,, 681 

The ordinary method of trying contested elections in accordance with the provisions 
of the act of Congress will not be departed from without good cause. 
Jones vs. Shelley ( minority report), 47th Cong 2 Ells., 686 

Where the contestee conceded that contestant was elected on the face of the returns 
and announced IiIh intention not to claim the seat upon the certificate alone, but 
the certificate wa.*^ prenented to the House by a member and a resolution projKjeetl 
re<iuirinjr contestee to qualify as a member, the House passed a resolution referring 
all the papers to the Committee on Elections with instructions to report imme- 
diately which party, on these papers, had a prima facie right to the seat. The com- 
mittee reported that the papers referred showed that contestant had a large majority 
on the face of the returns. The committee, having in this case Jjjeen authorizetl 
both by the House and the action of contestee to go behind the certificate, could 
not agree that contestee should be seated upon his prima facie title. Contestant, 
having no such credentials as the law contemplates, ought also not to be seated 
pending the contest. 

Chalmers vs. Manning, 48th Cong ^ Mobley, 8-10 

Where testimony, taken by contestant out of time, objected to by contestee and not 
cross-examined, disclosed brilx?ry and other frauds which demanded investigation, 
the contestee was given leave to subpoena and cross-examine the i^dtneases whose 
testimony had been taken and to take testimony oj. his own. 

Page vs. Pircfj 49th Cong Mobley, 475 

Where a contest wa-s pending against the seat of the Speaker of the House, he 
requested to be relieved of the duty of appointing the Committee on Elections. It 
was pro})ose(l that a select conimittee be appointed, to which the case of the 
Speaker should Ik? referred; but the former plan was adopted, and the Committee 
on Elections was elected by the House. 

Thoehe vs. Carlisle, 50th Cong Journal 50tli Cong., 1st sess,, pp. 44, 49 
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Where a contestant was assassinated while in process of taking testimony, and it was 
alleged in the uewspa^rs and elsewhere that the assassination was the outgrowth 
of the contest, or was in some way a ** political assassination, '* the House passed a 
resolution directing the chairman of the Committee on Elections to appoint a sub- 
committee of five members to proceed to Arkansas if necessary and tate testimony 
**in regard to the methods of said election, to the contest, and all events relating 
thereto or arising therefrom after said election, and as to whether the contestant 
or the contestee, or either of them, was lawfully elected." Acting under this reso- 
lution the subcommittee took testimony in regard to the killing of the contestant 
and various other murders and disturbances alleged to have been connected with 
the election or contest, as well as in regard to the result of the election, and the 
reports embraced a discussion of all these matters. It appearing from the testi- 
mony that contestant had rei-eived a majority of the votes, the committee recom- 
mended that on account of his death the seat be declared vacant. The House 
concurred. 

Clayton vs. Breckinridge ^ 51»t Cong Rowell, 679-781 

Where certificates in due form had been presented by two candidates, and the clerk 
of the House, before the second certificate was received, had placed on the roll the 
name of the candidate declared elected in the certificate first issued and filed, 
the clerk refused to strike the name from the roll, "having already exercised 
the authority given to him by law,** and submitted the matter to the House at the 
opening of the session. When the name of the certified member on the roll was 
reached, he was requested to stand aside. Motions were made and rejected to seat 
each claimant The matter was finally referred to the Committee on Elections, 
which reported in favor of seating the claimant first certified, the other claimant 
to have tne right to contest under the general law, except that the time should 
begin with the date of the adoption of the resolution. The House concurred. 
Belknap vs. RichardsoUy prima fade casCy 63d Cong, 

Where a contest growing out of a special election was necessarily begun too late to be 
completed in tne ordinary process of filing briefs, etc., under the law before the 
date of final adjournment of Congress, the clerk of the House addressed a letter to 
the Speaker calling attention to this fact. The case was then referred to the com- 
mittee at once, and the next day a resolution was passed instructing the committee 
to go on with the case. 
Benoit vs. Boatner {^d case), 54th Cong, 

A member-elect, accused of polygamy, was requested to step aside at the organization 

of the House on the protest of a member, and a special committee was appointed 

to consider both the prima fade and final right to the seat. The committee rei>orted 

in favor of excluding him by resolution, and the House concurred. 

RobertSy 56th Cong Report 85 

KATTTBAIilZATIOK. 

Papers illegally isfued; votei deducted. 
The votes of persons voting on illegally issued naturalization papers were deducted. 
Van Wyck\8. Greene, 4Jst Cmg 2 Bart, 631-660 

A certificate of naturalization improperly issued is void. 

Cannon vs. Campbell {Mr, Thompson), 47th Cong 2 Ells., 618 

Can not be attacked in collateral proceeding. 
Where the testimony showed that a voter had procured his naturalization papers by 
fraud the committee' refused to reject his vote, on the ground that naturalization 
papers issued by a court of competent jurisdiction **can not be attacked in a col- 
lateral proceeding.** The minority held that the vote should be rejected. (See 
McCrary, 2d ed., sec. 21.) 

Wiggington vs. Pacheco, 45th Cong 1 Ells., 10, 47 

A certificate of naturalization duly issued by a court of comi)etent jurisdiction can 
not be attacked in a collateral proceiMling. 

CannonvB. Campbell (Mr. Oi/H/w), 47th Cong 2 Ells., 610 
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Xnst be granted by Judge, but witneifef may be ezammed by clerk. 
The judicial function of deciding whether an alien has proved his claim to be 
admitted to citizenship belongs to the judge only; but the execution of the certifi- 
cate, swearing of witnesses, and the like are ministerial functions, whjch may 
properly be exercised by the clerk of the court. Witnesses may be examined by 
the clerk, if in the presence of the judge. 

Campbell vs. Morey^ 4^h "Cong Mobley, 229 

Xnst be ei tabliibed by the record. 
Naturalization, \ye\ng a solemn judicial proceeding of a court of record, most be twtab- 
lished by the record, and in the absence of any record parol testimony is insdmis' 
sible. 
Lmcry vs. Whiter 50th Cong Mobley, 635 

Informality in record immaterial. 
A citizen duly naturalized before a competent court can not be deprived of citizen- 
ship Ix^cause of informality in the record. 

Cannon y^. CkimpbeU {Mr. Calkim), 47lh Cong 2 Ells., 610 

Kay be proved by parol testimony. 
Where the officers of the court were derelict in their duty and failed to enter of record 
the naturalization of a person, the fact of naturalization may be established by 
parol testimony. 

Luxury vs. While {minority report) , 50th Cong Mobley, 641 

Failure to record immaterial. 
When an applicant for naturalization does all that is requii^l of him by law and has 
obtained his certificate of naturalization in due form, he is from that time veste^i 
with citizenship without regard to any further act to be performed by the officers 
of the court. 

Lfnrnj vs. White {miiumty report)^ 50th Cong Mobley, 641 

IsBue of certificate makes a record. 
** The making out of a certificate of naturalization, reciting all the requisite fiacts, under 
the seal of the court, is an entry of record of the proceedings, even thoui^h that 
certificate is carrie<l away from the court instead of being left with the clerk." 

Lowry vs. White {inifiority report), 50th Cong Mobley, 641 

May be conferred by county court in a Territory. 
Under the act of April 14, 1802, providing that naturalization might beconferred bvthe 
"supreme, superior, district, or circuit court of someone of the States, or of the 
Territorial jurisdictions of the United States, or a circuit or district court of the 
United States," and the later section of the same act declanng ** that every court 
of record, in any individual State, having common-law jurisdiction, and a seal, and 
clerk or prothonotary, shall he considered as a district court within the meaning of 
this act," held, that a county court of Michijjan Territory coming within the ab^ve 
description, except in being in a Territory mstead ot a State, was empowered to 
grant naturalization. The latter section above quoted was held to be merely 
declaratory of what should Ije understood by the term '* district court." 

Biddk Yii. Richard, J8th Cong C. and H., 408,409 

Conferred by county court. • 

The county courts in Iowa have jurisdiction to grant naturalization papers. 

Frederick vs. Wilmn, 4Sth Cong Mobley, 405 

In Florida certificates must be presented to election offioen. 
Where the law require*! foreign-born persons to present their naturalization certificate 
or declaration of intention before being allowed to vote, held, that votee received 
without the production of such evidence should be rejected. 

Bisbeexs. Finley, 47th Cong ...'. 2 Ells., 175 

Contrary authorities quoted in minonty report i6., 238 
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NOTABY. 

See Evidence, hefore uTong offieer^ and Waivek. 

NOTICE OF CONTEST 

Skrvk'e of. 

AllegaUoiLB must be made within the time required by State law, if that law be 
followed. 
Where the testimony was taken by both parties under the law of Virginia (there 
being no law of Congress in force), and the allegation that the officers in one pre- 
cinct were not sworn was not made within the time required l)y the Virginie law, 
the committee refused to consider it. The minority held that reasonable notice 
having been given, the testimony should be considereti. 
BoUs vs. Jones^ 2Sth Cong 1 Bart., 77, ayid report 5-20, Ul se»». 28ih Cong. 

Time in which seryice may be made. 
The law of Ohio provided that the result should be determined ** -within ten days 
after the Ist day of December;'* but there was no provision for proclamation or 
other notice to anyone on which day within this limit the determination was made. 
The committee held that the thirty days within which notice of contest must be 
served commenced to run on December 10, unle^ knowledge was brought home 
to the contestant of a determination on an earlier day. 

FolleU\n. Delano, S9lh Cong 2 Bart., 116 

If not served within the time, testimony taken under inadmissible. 
Where a second notice of contest was served, if at all, after the legal time had expired, 
and there was no evidence except the certificate of a deputy sheriff that it ha(i 
been served at all, the committee excluded this notice and the testimony offered 
under it. 

Boyd vs. Kehoy SOlh Cong 2 Bart., 122 

Two may be served, if both within ^he time. 
" More than one notice may be served under the act of 1851, provided they shall be 
served within the time required by that act, and they may be treated as one notice, 
or as supplemental notices, or the contestant may, with notice to the opposite 
party, withdraw an insufficient notice and. serve a sufficient notice in place tnereof. 
All the act of 1851 contemplates is fair notice of the subject-matter of contest within 
the time specified by the act itself.'* 

Daily vs. Estabrooky S6th Cong 1 Bart., 304 

Xnst be personally served on contestee. 
Under the law of 1851, providing that contestant should ^^give notice in writing," the 
committee held that contestee was entitled to personal notice, and that service by 
leaving it at his house was not sufficient. 

FollettYQ. Delano, S9th Cong 2 Bart., 115 

Served by leaving at home of oontestee. 
The service of notice of contest by leaving the same at the home of the contestee, he 
being absent from the Territory, within the time prescribed by the statute, was 
ample service. 

Mamanares vs. Luna, 4Slh Cong Mobley , 61 

Not proved by ez parte affidavit. 
Where contestee does not by his answer admit the service of the notice of contest or 
waive proof of it, the fact of service should be proved by (lei>osition, and not by 
ex parte affidavit. 

FUleU ya. Delano, S9lh Cong 2 Bart, 115 
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Not f ni&oiently proved by ex parte affidavit 

Under the decisions in Follett t)«. Delano and Boyd vs, Kelso it is a valid objection to 
testimony taken in behalf of contestee that there is no proof of the service of the 
answer to the notice of contest except an ex parte amdavit But tlie committee 
• waived this point as too technical. 

Cook\8, CuUs, 47th Cong ..2 Ells., 251 

Within thirty dayt after result proclaimed. 

The returns were first canvassed by the secretary of state, in the presence of the 

. acting governor, on Deceml)er 14, 1872, but no proclamation of the result was luarif' 

or certificate issued until February 18, 1873, wnen proclamation was made by the 

new governor. Notice of contest was served March 13, 1873, and the committee 

held that it was serveti within the thirty days. 

GmUer vs. WiUhire, 4^d Cong Smith, 234, 235 

Sight to amend doubtful. 

Where contestant, within the time, had served an amended or additional notice of 
contest, the committee said: **The right of the contestant to serve amendetl speci- 
ficati(m8 in the case is doubtful and is not here passed upon, but the amended 
specifications are considered the same as if served with the original notice of 
contest." 

McDuffie vs. Turpiiiy 52d Cong Stofer, 55 

"An intelligent and intelligible notice in writing, actually in the hands of eontestee." 

Notice of contest in writing was sent contestee .by re^stcred mail and reached him 
in time. ** That the notice was in writing and that it reached the proper party are 
sufiicient for this committee to hold the contestee to the necessitv of his answer 
and proofs. In all such cases the rules as to service may naturally be somewhat 
flexinle, according to the circumstances, provided that no clear ri^ht be thereby 
denied or infringed. An intelligent and mtelligible notice in writing, actual!/ in 
the hands of a contestee within the thirty days established by statute, ought to be 
sufficient." 

Wihon vs. MrlAmrm, 54th Cong Report 1566 

Sufficiency op. 

Petition should be specific. 

A ixitition of contcHt ought to state the grounds of objection to the sitting member 
with such (-(^rtainty iia to allow the merits of the case to l^e fully tried. 

Vnnmm,4th C(nig C. and H., 112 

Leib, 9th Cong C. and H., 165 

Should be certain and include all the charges. 

"A petition against the election of any person returned as a member of the House of 
Representatives ought to state the ground on which the election is contested with 
such certainty as to give reasonable notice thereof to the sitting member and to 
enable the House to judge whether the same be verified by the proof, and, if proved, 
whether it l)e sufficient to vacate the se^it; and the petitioner ought not to be per- 
mitted to give evidence of any fact not substantially alleged in his petition.'* A 
case not conforming to these re<iuirements was dismissed. 

r^b, Ulh (hug C. and H., 165 

Should put contestee on notice and prevent surprise. 

"Much discnssi(^n has arisen as to what is to l)e understood by the words, 'shall 
specily particularly the grounds of contest on which he relies.' It may be doubted 
whether any definition can be formulated which will accurately fix the limits of 
these words so as to determine by such definition whether the ground of contest 
is in substantial conformity to the statute or not. It is evident that it was the pur- 
pose of the framers of the law to rciiuire the averments in the notice of contest to 
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be as certain and definite as the facts of the ca.^ would permit. The notice ought 
to be sufficiently specific as to the time, place, and nature of the charge to put the 
returned member on notice and enable him to prepare his defense and thus pre- 
vent any surprise." 
AbfjoU vs. Frost (miuorUt/ report)^ 44th Cong Smith, 626 

Substantial compliance with the law fhonld at leait be required. 
Where a notice of contest consisted mefely of vague and general charges of bribery, 
undue influence, and illegal voting, the committee held that it was clearly insuffi- 
cient under the statute. "While it is true that this statute should receive a liberal 
construction, yet it will not do to permit parties to disregard its provisions. The 
House, in sanctioning its violation m cases heretofore determine<i, has created 
precedents that are now frequently and pertinently cite<l to justify similar infrac- 
tions. This practice, if tolerated, will nnally result in the virtual abrogation of 
. the statute. The only safe course to pursue is to rec^uire at least a substantial 
compliance with its provisions." But the contestee, in an agreement in regard to 
taking testimony, had expressly waived his objections. **If these defects ha<l not 
been waived we should feel fully justified, by reason of the insufficiency of the 
notice, in dismissing this case or excluding the evidence offered in snpiM)rt of 
the alleged grounds of contest, but in view of this waiver we are comj>elled to 
examine the evidence and determine the merits of this (*ontest. 

Duffy vs. Mason, 4^th Cong 1 Ells., 3()3 

A general allegation applies to each particular precinct. 
A notice of contest was served in which the following specification was the only one 
relied on: "That the returns made by the returning officers, as officially announced, 
are incorrect, and that the poll books of the several counties in this district show 
that I received a majority of the \i^\ votes polled in the said district for the said 
office, and am entitled to the certificate of election therefrom." Evidence was 
introduced to show that a recount at oije of the polls showed a result different 
from the first count. The contestee ob]ecte<l to the notice as insntficient. The 
committee held that the notice wa*< sufficient to authorize an investigation of the 
correctness of the returns in any of the prec:incts, as much as if each one had been 
HpcM^ifically mentioned. The mmority held that the notice was insufficient, in that 
it contained no particular specification of the grounds relied on. 
' Archir\B. Allen, S4th Cong ..1 Bart., 170, 174 

Where notice too vague to be good, contestant permitted to specify orally. 
An allegation that **a recount of all the ballot lioxes in said district at said election 
will show that you were not elected, and that I was elected," was held by the 
committee to In? clearly insufficient, and strongly condemned by them. But to 
avoid all mssibility of' injustice, the contestant was permitted to specify orally 
the grounds relitni on, and the testimony was considere<l. 

Kline \'9. Verree, 37th Cong 1 Bart., 382 

Where both notice and answer insni&cient, neither party can object. 
Where the pleadings of both contestant and contestee were vague and indefinite, the 
committee strongly condemne<l them, but as neither party was in a condition to 
except to the pleadings of the other, the committee considered the case as found in 
the record. 

Knox vs. Blair, S8th Coiig 1 Bart., 523 

Where names to be set forth. 
The allegation that votes were given by proxy is sufficiently certain without setting 
forth the names, but an allegation that votes were given by persons not <|ualified 
to vote must set forth the names. 

Vamum, 4th Cong j C. and H., 113 

Names of voters attacked need not be given. 
Where the notice of contest alleged the reception of illegal votes atone poll, sufficient 
in number to change the result of the election, and also specific irregularities com- 
mitted at the same poll, the majority of the committee held that the notice 
was sufficient without giving the names of the alleged illegal voters. The minority 
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held that the names should have been given, ^nd also that it should have been 
alleged more particularly by whom, and in what manner, the iire^larities were 
committed. On the whole case the House substantially adopted the concluMon of 
the minority, but the case turned on other issues, 

Wrighixe, Fuller, S2d Cong 1 Bart., 154, 161 

The committee held that allegations that in specified precincts a specified number of 
votes of persons who had elected to retain Hheir Mexican citizenship under the 
treaty stipulations had' voted ille^ly for the contestee were suflBcient with'»ut 
giving the names of the voters objected to. * 

Otero vs. GallegoSy S4th Cong 1 Bart,, 17M 

The names of the voters objected to need not be set out in the notice of contej«t; it 
is sufficient to designate them by the class to which they belong, as minors, aliens, 
etc. This is especially true, as under the law (of 1851)' each plrty is required to 
give ten days' notice of the names of the witnesses to be examined. 

ValUmdighatn vs. Campbell, 35th Cong 1 Bart., 229 

Namef of voters and disqualification claimed mnst be given. 
Where the ground relied on is the admission or exclusion of voters, the only war in 
which this ground can be particularly specified is by naming the voter and the 
legal objection to his admission or exclusion. 

Vallandigham vs. Campbell {minority report), S5th Cong 1 Bart., 236 

Facts in which illegality of votes alleged to consist should be specified. 
The minority held that allegations that in si)ecified precincts a specified number of 
illegal votes had been cast for contestee were insufficient. It should at least have 
been specified what the specific facts were in which the alleged illegality eonsisted. 

Delano vs. Morgan (minority report)^ 4Qth Cong 2 Bart^, 176 

Vagne and general allegations insufficient 
Where votes were asked to l)e rejected for bribery, the minority held that the notice 
should have specifieil the number of votes charged, and when, where, and ior 
whom they had voted. It was fatally defective in merely charging **many votes," 
and that they were cast " in the said Congressional district.'* 

Abbott vs. Frod (minority report), 44lh Cong Smith, 6!^ 

Allegation liberally construed. 
An allegation that tlie votes cast for contestant in a precinct were illegal by reason of 
nonreji;iHtration is broad enough to permit the whole poll to be rejected if it appear 
that then^ was no legal registry. 

Lowe vs. Wheeler ( m inority report ) , 47th Cong 2 Ells. , 144 

Specific allegation of false counting sufficient 
Where the notice of contest alleged that in certain specified precincts the judges of 
election fraudulently counted for contestee votes cast for contestant, it was held to 
be sufficiently specific. 

McIMffie vs. Davidson, 50th Cong Mobley, 578 

Evidence under somewhat general allegation received. 
The committee allowed contestee certain votes proved to have been ill^i^lly rejectc<l, 
but not otherwise included in the answer to the notice of contest than by an alle- 
gation that "many other votes" were thus lost in addition to those specified. But 
on the same principle thev also allowed contestant a few such votes, in reganl to 
which the evidence \va^ all taken during the time for rebuttal, considering the en- 
dence as being in rebuttal of that above allowed for contestee. The minority held 
that these last votes should not be counted, the testimony l)eing evidence in chief 
taken in time for rebuttal. 
Mudd vs. Compton, 51d Cong Rowell, 153, 168 



Digitized by VjOOQIC 



NOTICE OF CONTEST. 781 

Va^e notice disapproved, bat caie heard npon merits. 
Where contestant sought to impeach the title of contestee by a general allegation of 
*' fraud in the election, and bribery, intimidation, and corruf>tion of voters * * * 
in every election district in the Twelfth Congressional district of Pennsylvania,** 
** the committee took no formal action upon the exceptions fileii to the notice of con- 
test, nor pronounced their decision upon it. But we are of opinion that the notice 
of contest, in its various charges upon which there was any testimony, is too vague 
and indefinite, and does not conform to the act of Congress referred.** The com- 
mittee, however, heard the whole case upon its merits. 

ReynoUifi vs. Shonky 52d Cong 8tofer, 50 

Liberal construction favored. 

Where the answer to the notice of contest was one or two days late, and some of the 
s{)ecification8 in the notice of contest were objected to, the committee said: ** We 
hJelieve, however, that the real question to be determined is not so much whether 
this or that bit of evidence offered by contestant certainly relates to something 
clearly specified in his notice of contest as a ground upon which he relies, nor vet 
whether the contestee's answer and countercharge were made in due time, but 
rather whioh of the two claimants, according to the record, was really elei»ted and 
is really entitleil to a seat in the House of Representatives.** 
Moore vs. Funstoriy 63d Cong Report 1164, p. 2 

Leave to amend refused, when testimony already considered and found insufficient 

Contestant had not included all the precincts in his notice of contest which he desired 
to have rejected, and a resolution was introduced in the House and referred to the 
committee giving him leave to amend the notice so as to cover them, but as the 
committee had considered all the evidence as if the notice had covered it, and had 
still found conte8tant*s case not made out, tliey presented an adverse report on the 
resolution. 

Rosenthal vs. Crowley, 54th Cong Report 197 

Number of votes charged falsely counted, sufficient 

A notice of contest charging thatr at specified precincts a specified number of the 
votes returned were in fact not cast was held to be sufficiently definite. 
Aldrich vs. Robbins, 64ih Cong Report 572 

Binding force of. 

Issues not raised in the notice not considered. 

W^here, in conducting a recount of ballots, a precinct was accidentally recounted, 

which was not mentioned in the notice of contest, and an error of 5 votes was 

found, the committee unanimously refused U) consider the recount of this pretdnct. 

Butler vs. Ijehman, 37th Cong 1 Bart, 356 

When the issues are made, the inquiries of the .committee ** should Ix? directed solely 
to the determining of those issues, as presente<i by the jmrties, and to the consider- 
ation of such testimony only as should be found pertinent to sustain them as in 
proceedings at law." 

Butler vs. J^hmnn (minority reinrrty sustained by House),, 37th Cong 1 Bart., 358 

Polls not excluded unless specifically demanded in notice. 

Where there were frauds and illegalities sufficient, in the opinion of the committee, 
to throw out the entire vote of two precincts, but the contestant did not sj)ecifically 
demand their rejection in the notice of contest, the committee did not recunmienS 
their rejection. 

Van Wyck vs. Greene, 4l8t Cong 2 Bart., 646 



Digitized by VjOOQIC 



782 DIGEST OF CONTESTED ELECTION CASES. 

Tettimony under iniaffieient allegationi not considered. 
Where general charges of illegal voting and undue influence were made against the 
vote of a county, but they were in form "too vague and uncertain to be gtiod," 
the testimony taken was rejected, partly on this ground (the other ground h^og 
that it was testimony in chief taken during the time for rebuttal). 

Bromberg vs. HaralsoTtj 44th Cong Smith, 3&4 

Partief must be bound by pleadings. 
Where the contestant in his notice claimed that 400 votes in a precinct casting only 
424 votes were illqiral, but on the hearing of the case l)efore the committee ai>ked 
that the whole precinct be thrown out for fraud, the minority held that it was uto 
late to make the charge of fraud. 

Knox vs. Blair {minorily report)^ 38th Cong 1 Bart., 536 

Where contestant asked that precincts be thrown out because the election officers 
were not sworn, but contestee objected that no such chaiige w^as made in the notice 
of contest, the committee were of the opinion that the objection was well taken. 
*'The language of the statute is specific and admits of but one construction. Tlie 

f rounds of the contest, which are to be insisted upon, mu&L be stated in the notice, 
'his, of course, is to the end that the contestee may be fully advised of the 
nature of the case which he has to meet. The notice is the only pleading required 
of contestant; it is the foundation upon which the whole proceeding rests, and if 
the contestant could introduce one new cause of contest not mentioned therein, h 
could introduce any number, and the contestee could never know in advance of 
the taking of the testimony what issues are to be tried. When we add to this the 
consideration that the time for taking testimony in these cases is, as compared 
with onlinary litigation of equal importance in the courts of the country, necf^«a- 
rily brief, and that if a contestant may go outside of his notice at all he may do so 
just before the time for taking testimony expires, and thus cut off his adversary 
from the privilege of taking rebutting testimony, the grea+ importance of adhering 
to the law will l)e apparent to all." 
Barnes vs. Adams^ 41^t Cong 2 Bart., 7t>4 

Where the contestant had attacked several precincts on the ground that the ballots 
were numbered, ihe committee considered the testimony only in regard to those 
precincts mentioned in the notice of contest. 
McKenzie vs. Brajclon^ 43d Cong Smith, 24 

Where the contestant objected to the legality of the election at several precincts on 
grounds different from those specified in the notice of contest, it was held that ** the 
objection now urged is not open to him '* ( but it was also held not to be sufficient 
if it were open). 

Cause vs. Hodges^ 4^d Cong Smith, 300 

Wliere the contestant in his notice of contest asked that a poll be excluded for speci- 
fied irregularities, but took testimony to show fraud also, the minority held that 
the testimony not bearing on the issue raised in the notice ought not to \ie con- 
sidered. But on examination it was also held to l>e insufficient to sustain the charges. 
Ahholt vs. Frost [miiioriti/ report)^ 44th Cong Smith, 62:5 

Where a notice of contest was plainly insufficient, it was held that had the objections 
lx?en pressed and relie<i on they would have been 8ustaine<i. But fearing that 
injustice might otherwise he done, the committee examined into the merits ot the 
case. ' 

Boijnton vs. Loring^ 4^fh Cong 1 Ells., 347 

Depositions in regard to precincts not mentioned in the notice of contest, or upon 
issues not raise<l by it, were held to be inadmissible. 
Stordl vs. Cabell, 47th Cong 2 Ells., 668 

Where the notice of contest fails to specify as grounds of contest acts and omissions 
which contestant afterwards asks leave to prove, evidence establishing them would 
not l)e competent, even if the case w ere reopened. 

Thobe vs. Carlisle, 60th Cong Mobley, 535 
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Testimony in regard to precincte not mentioned in the notice of contest should not 
be considered. 
SmaUsYS. EUioU, 50th Cong Mobley, 670 

The minority refused to reject an unsigned and uncertifieil return on the ground 
that it was not attacked in the notice of contest. 

Txtngston vs. Venable {minority report)^ did Cong Rowell, 483 

Chargef not mentioned in, invei tigated by consent of sitting member. 
Where, in the discussion of a case in Congress, charges were made not contained in 
the petition of contest, and the sitting member expresse(i a desire to have them 
investigated, the case was recommitted to the committee with instructions to 
investigate the new charges. 

Key, 10th Cong C. and H., 228-231 

Where petition plainly insufficient, the committee nevertheless examined the testi- 
mony. 
Where (at a time when there was no law of Congress for taking testimony) the alle- 
gations of i)etitioner were so general and indefinite as to be manifestly insufficient, 
the committee *' chose to go into an examination of the d(K*uments * * * with 
a view of presenting to the House the true grounds of controversy." 

Arnold vs. Lea, 21st Cong C. and H., 601 

Where notice insufficient, testimony to be examined to determine right of contestee. 
Where a notice of contest was so va^ue as to V)e clearly insufficient, the committee 
nevertheless proceeded to the exammation of the testimony, "for if the testimony 
taken in the case develops the fact that the sitting member was not electeii, it 
would be our duty to so report, although the contestant might not be entitled to 
his seat, having failed to comply with the law with respect to the sufficiency of his 
notice." The committee were unanimous on this point. 

Bucfianan \8. Manning, 47th Cong 2 Ells., 290, 300 

Beoitals of notice not to be constmed as concessions. 
The recitals in the notice can have none of the sanctity and binding force of an 
agreement or stipulation, and can not be construed into a concession. 

Featherston \8. Cote, 51$t Cong Rowell, 122 



Answer to. 

Where no answer senred, no oonnter charges can be relied on. 
Where contestee had served no answer to the notice of contest, the committee sus- 
tained the objection of contestant that he "can not set up in the evidence any 
matter by way of defense to the charges of the contestant, except such as may 
tend to negative the charges.'' 

U^itUesey \9, McKetnie, 41st Cong , 2 Bart., 752 

Charge not made in ; evidence considered. 
The sitting member asked that the vote of a precinct be thrown out for violence and 
intimidation. There was no allegation covering this point in the answer to the 
notice of contest, but the committee waived this point ana examined the evidence, 
which was found to be insufficient to establish the charge. 

NiblackvB. Walls, 4^d Cong Smith, 105 

Failure to senre answer not a confession of election of contestant 
Where one party to a case in which neither party had a prima facie right had, within 
the legal time, served a notice of contest on the other, to which no answer had 
been returned, his case was held to be no stronger than it would have been if no 
one were contesting his right and the committee had been instructed to inquire 
whether he was elected. 

Sheridan vs. Pinchback, 4^d Cong Smith, 198 



Digitized by VjOOQIC 



784 DIGEST OF CONTESTED ELECTION CASES. 

Parties should be bound by pleadizigs. 
A jx)int not raised in the answer to the notice of contest, and claimed for the iiret 
time on the argument, held to have come too late to be iMjnsidered. 
Finley vs. Walls, 44th Cong. Smith, 390 

Where contestee asked to have certain votes thrown out under a charge not contained 
in his answer, the committee said: " There is no all^ation in the answer that can, 
under any rule of pleading known to your committee, be construed so as to admit 
such evidence. We are di8j>osed to extend the rule in this case as far as possible, 
in order to let in all the evidence, but when there is a total failure to plead, as in 
the case here, we can not consider the evidence in determining a fact which tends 
to change the vote of either candidate. Your committee will say, however, that 
the proof on this point wholly fails to sustain such an allegation were it averred." 
Finley V9. Bishee, 46tti (Jrnig. 1 Ells., 101 

NOTICE OF ELECTION. (See also Vacancy.) 

When time fixed by law, voters may take notioe. 
*' The law is well settled that where the time and place for holding an election are 
fixed by statute any voter has a right to take notice of the law, and to deposit hi? 
ballot at the time and place appointed, notwithstanding the officer whose duty it 
is to give notice of the election has fail^ in that duty." 

Patterson vs. Belford^ 45th Cong 1 EJJs., bi 

No notice necessary, when time fixed by law. 
** When the time and places of holding an election are fixe<i by law, no notice by the 
officials is essential." 
Strobach vs. Herbert, 47th Cong 2 EILs., 6 

Failure to give notice of election not fatal. 
Where the sheriff, without fraud, failed to notify two towns of a second election, and 
it did not appear that the votes of these towns could have changed the result, the 
election was held not to lx» invalidated; and it subsequently appearing that the 
votes of the two towns might have changed the result, but probably woiild not, the 
former decision was adhered to. 

Lyon vs. SSmilh, 4th Cong 0. and H., 101,110 

NOTICES TO TAKE TESTIMONY. 

See Evidence, Notices to Take. 

OATHS of election officers. 

See Officers of Election. 

OFFICE, disqualifying. 

See QlALIFICATIONS OF REPRESENTATIVES. 

OFFICERS OF ELECTION. 

pKHsr.MrrioN in Favor of Acts of. 

Fraud not to be presumed. 
" In the absenct* of anytrung to rebut it, the presumption must be in favor of thecor- 
rectncHS of the record kept bv the officers of tne election and of their retum- 
'Fraud is not to l)e preHUiiiecr is a maxim not only^of law, but of common justice. 
The means of knowledge, the facilities for accuracy, the impossibility of inattention, 
and the responi?ibilities connected with the failure to discharge their duty all unite 
to secure a credence to the acts of the officers which can not be justly accorded to 
the acts of others." 

LIttellxs. Bohbins, SIM Cong 1 Bart, 140 
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Their decif ion upon qualifloationi of voter final, when election by ballot 
Where the election is by ballot the voter can not be compelled to disclose for whom 
he voted, and it would be vain to inquire into his qualifications with a view to 
purging the polls. The decision of the officers of election must be taken as final, 
and if they exercise their authority improperly the remedy is in their punishment 
under State laws. 

Easlon vs. Scott {committee overruled by House) f 14th Cong C. and H., 276 

Their deciiion upon snffioieney of affidavit in Iowa final. 
Under the Iowa law requiring the presentation of an affidavit by an unregistered 
voter the decision of the election judges upon the sufficiency of that affidavit is 
final, and the vote can only be thrown out on a contest by proof that the voter was 
not in fact qualified. "The judges of election have no power to pass upon the 
l^al and essential qualifications of the elector; * » » but as to whether the 
affidavits comply with the statute * * * is a matter addressed to their judg- 
ment, and when that judgment has allowed and receiveil the vote it is final. The 
proof has been sufficient to justify the reception of the ballot, and henceforward 
the only question that can l>e raised must relate to the essential qualifications of 
the voter. Of course it is not necessarv to add that this proposition may be modi- 
fieii by the proviso that the paper offered as an affidavit is intended as such in 
good faith and is not palpably an evasion or subterfuge." 

Campbell vs. Weaver, 49th Cong Mobley, 464 

Where the location of the polls ii in their diioretion, their deoision it final. 
The laws of Maryland ve8te<i in the judges of the election the power of locating the 
polls *'at such places in the several wanls as they shall in their discretion deem con- 
vient for holding the same." The minority (whose conclusions were substantially 
adopted by the House) held that " it is not the province of the committee to dispute 
with the judges the question of a convenient location." 

Whyie vs. Harris (minority report) , 35lh Cong Report 538, p. 44 

May me their own diBcretion as to the manner of rejecting an illegal vote. 
Where certain persons not entitled to vote were around the polls, intoxicated and 
raising a disturbatlce, and the judges of election, to avoid trouble, pretended to 
receive their votes, but threw them on the floor, it was held that *Hhe judges had 
authority to do as the^' did, and that the moile in which they shall reject a vote 
known to them to be illegal is in their discretion." 

Whyle vs. Harris {minority report) , 35th Cong Report 538, p. 46 

Presumed to have acted nnder the law. 
Where the law provided that the justi(!e of the peace, if present, should preside at 
the election, and another person appeared to have presided, the committee pre- 
sumed that the justice was absent and the other person had acted under the pro- 
vision of the law for the case of the absence of the justice. 

EaslonxB. ScoU, 14th Cong C. and H., 280 

It is presumed that the officers of election did their duty. 

FrostvB. Metcalfe, 4Sth Cong 1 Ells., 290 

"The presumption that the sworn officers of the law have done their duty must 
obtain until the contrary clearly appears." 
Boynton vs. Loring, 4^th Cong 1 Ells., 350 

"The presumption of law is that the officers charged with the duty of ascertaining 
and declaring the result of the election have faithfully performed their duty." 
McDuffie vs. Davidson, 60th Cong Mobley, 581 

Best judges where inspection of the ballot necessary. 
The inspectors of election, from the nature of their position, must V)e presumed to be 
more competent to decide a question which must be decided from an inspection of 
the ballot than an^ other persons could be, and the committee are not inclined to 
interfere with their decisions. 

Adams vs. Wilson, ISth Cong C. and H., 375 

H. Doc. 510 50 
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Disqualification op (and #f€ Not Sworn). 

If ditqiuOifled, fatal to the eleotion. 

Under the law of Georgia requiring three magistrates to preside at elections, hdd 
that a return by three persons, two of whom were not magistrates, was defective. 

Jackson vs. Wayne^ M Cong C. and H., 47 

If offioert of eleotion not legally qualifled, Totet received by them Toid. 

The sheriff was require<i to open the polls "by 10 o*clock," and he was empowered, 
in case either of the judges appointed by the county ix)urt did not appear, to apiK>int 
suitable persons to ai't in their stead. In one county a sheriff opened the polls at 
9 o'clock, and one of the judges declining to serve and the other not having 
appeared, appointed others to take their pli£es. About 10 o'clock the absent judge 
appeared and took his place, the one apjiointed by the sheriff giving way to him. 
Tne committee rejected all the votes given up to tKe time the regularly appointed 
judge appeared, although all but two or three of them were proved to have l>een 
cast by qualified voters, holding, "It is unnecessary to inquire whether the per- 
sons thus voting were qualified and entitled to vote, if the officers or persons 
presiding were not qualified to hold the election and receive the votes. The 
State has the right to prescril)e the manner of holding the election, and thcwe 
votes were not taken in the manner pre8<*ribed by the laws of Kentuckv, and were 
therefore illegally received." The minority held that informalities in tlhe appoint- 
ment or conduct of the officers not affecting the substance of the election snould 
not defeat the expressed choice of the people, and the House su8taine<l the 
minority. 

Letcher vs. Moore, 23d Cong C.and H., 754-757,814-824, 844 

The law prescribed that the voter* should, **in presence of said judges and the 
sheriff, vote personally and publicly vim voce.^^ In one county the sheriff was 
called away by the sudden illness of his wife, and the deputy sheriff being al^^ent^ 
the duty of crying the votes, which the sheriff had been performing, was per- 
formed by other |)erson8 for about three hours, until the arrival of the depulv 
sheriff. The committee rejected all votes taken during the al>sence of the sheriff; 
but the minority reported that inasmuch as they were proved to have been cast 
by legal voters they should be counted, and the House sustained the minority. 

Letcher vs. Moore, i^Sd Cong C. and H., 754-757, 814-824, 844 

Where three required and only two served, retnmi rejected. 

Where the law required that the lx>anl of election inspectors should be constituted of 
three persons and there were but two, the poll was rejected. **As there wai* no 
board of insf)ector8 known to the law, your committee see no way by which any 
legal effect can be given to the returned vote." 

Howard vs. Cooper, 36th Cong 1 Bart, 282 

Only one acted, election void. 
On a prima facie case, where only one judge appeared to have been appointe<l, or 
sworn, or acted, the law expressly recjuiring three, the committee were unanimous 
in holding the return to l)e invalid. 

Koontz vs. Cojfroth (prima facie cane), 39th Cong 2 Bart.» 32 

Two oat of three disqnalifled, election void. 
The military election law of Pennsylvania, as interpreted by the committee, pt*r- 
mitted all officers in the Volunteer Army to act as judges of election. Where two 
of the judges were officers in the Regular Army the committee rejected the votte 
received by them. 

Fullerxs. Dawson, 39th Cong 2 Bart,, 136 

If officers disqnalified, election void. 
The committee at first declined to decide whether polls at which returned rel)elfiu 
not authorized to act under the laws of Kentucky, ai^ted as election oflicers should 
be rejected or not. Afterwards, the catn? having been recommitted by the House, 
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it was decided that the polls should be rejected. "It has long been held that if 
the officers of election are not capable of holding the office, the election has no 
more validity than would an election where no otficem whatever were appointed. 
It is otherwise where persons capable of holding the office are appointed, although 
they may not have complied with the forms of the law.*' The latter report was 
sustained by the House. 

^fcKee vs. Young, 40th Cong 2 Bart., 431, 460 

Where one judge disqualified, election void. 
Where one of the judges was a deserter, and hence not an elector and not competent 
to act, the committee rejected the return. **If a return is untrustworthy when 
one of the judges is absent, it is certainly more so if the vacancy is filled by a 
person disqualified to act. Two competent judges are certainly more reliable when 
acting by themselves than when advised, directed, and in part overruled by a 
third, pronounced by the law unfit for the trusf 

Delano vs. Morgan, 40th Cong 2 Bart., 171 

Wliere one member of county canvaif ing board disqualified, whole vote of the county 

thrown out 

Where the law required the county canvassing board to be composed of the county 

auditor and two justices of the peace (a majority to have, i>ower to act), h^ild that 

when the l)oard was composed of the auditor, one justice of the |)eace, and the 

probate judge it was illegally constituted, its returns must be rejected, and the 

vote thrown out. 

Donnelly vs. Washburn {majority report), 46th Cong 1 Ells. , 463 

Xust be coexistent with the election to affect its validity. 
Where no certificate of the election of one of the inspectors was transmitted as 
required by law, the committee unanimousl v held that tne election was not vitiated. 
** It was not necessary that a certificate of the election of the inspector should have 
been transmitted to the clerk of common pleas either before or during the elec- 
tion; and the omission to do so afterwards can not have a retrospective effect to 
defeat the will of the people expressed in conformity with law. The disqualifica- 
tion of an officer, to anect the legality of an election, must evidently be coex«tent 
with the election." 

New Jersey case, €6th Cong 1 Bart., 30 

Only part of officers served, election not vitiated. 
Where ** certain of the judges, favorable to the contestant, did, apparently by. pre- 
concert, at an early hour of the day, and when it was apparent that their candi- 
date was probably beaten, desert their duty and withdraw from the polls," the 
committee held tnat the election was not affected. 

Harrison vs. Davis, 36th Cong 1 Bart., 346 

Will not vitiate poll or return. 
** Ineligibility or want of statutory qualification on the part of an officer of election, 
otherwise capable, and acting in good faith, and with the actmiescence of the voting 
public, will not of itself vitiate or impair the poll or return." 

Gooding vs. Wilson {minority report), 4^d Cong Sniitli, 85 

Apparent disqualification of one member of a county canvassing board not fatal to 
the canvass. 
" It is hard to conceive how a mere ministerial board of officers can be rendered ill^al 
and all its acts declared to be void simply because one person does not sign him- 
self aa an attesting witness to a certificate annexed to an abstract })y such designa- 
tion as to" show affirmatively that he was a proper officer to do so." 

Donnelly vs. Washburn {minoriiy report), 46th Cong.^ 1 Ells. , 512 



Where appointed by electors present, under the law, their acts legal. 
Vhere the electors present are empowered by law to elect officers of election, if for 
any cause they are not regularly appointed, the acts of managers so elected are 
legal. 
Strobachys. Herbert, 47th Cong 2 Ells., 6 
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One ont of three not acting or ditqnaliiied, immateriaL 
Where only two managers acted, or where three acted, bnt only one was sworn, and 
the returns had been rejected by the county canvaaaers, the committee counted 
the votes; but where only one manager actea and he held the election in entire 
disregard of the forms of law, they sustained the rejection of the return. 

Smallsva, EUioU, 60th Ckmg Mobley, 670 

Former leoeMionitti not permanently diiqnalifled in Kentneky. 
The statute of Kentucky, passed in 1862, declaring that adherents to the reljellion 
should not be considered one of the political parties entitled to representation on 
the election boards had reference to the secession party in existence at the time 
the act was passed. After that party had ceased to exist the persons who had 
belonged to it were not disqualified from serving as members of other parties. 

Barnes vs. Adaim^ 4Jst Cong 2 Bart., 762 

Not fatal, in absenee of firand. 
Where the clerk was not a citizen of the United States, and the oath of the oflScers of 
election was not returne<l, but there appeared to be no unfairness and there was 
no evidence of fraud, the committee declined to reject the returns, but held that 
these irregularities, if in connection with circumstances tending to show fraud, 
might have compelled the rejection of the vote. 

FinleyvB. Walls, 44ih Ckmg .' Smitli, 377 

Candidate serving as registrar, fatal to the election. 
The law of North Carolina prohibited any candidate from acting as registrar or ja<lge 
of election. The committee rejectee! the return of a precinct on the ground that 
the contestee had acted for a short time as registrar. The minority disagreeii on 
the ground that contestee had not acted as registrar, but had merely assisted in 
checking off names in the presence of the duly appointed registrar. 

Yeaiesx^. Martin, 46th Cong I Ells., 387,406 

Judge alleged to have been interested in a wager. 
Where it was alleged that one of the officers of election was disqualified by )>eing 
interested in a wager on the result of the election, but the evidence showed that 
he had withdrawn his interest in the bet on account of being appointed inspector, 
and there was nothing to show any unfairness in the election, the committee 
refused to reject the precinct. 

Kidd vs. Steele, 49th Cong Mobley, 513 

Law of South Carolina requiring three managers, directory. 
"If South Carolina had intended that an election held by less than three managers 
should on that account be void, she would have said so in her statute. She did 
not say so; hence the law fixing the number of managers is simply directory.'' 

Smalls vs. Elliott (minority report), 60th Cong Mobley, 723 

De facto officers; technical title will not be inquired into. 
"The su]>erintendents of a separate election, having been appointed by a court or 
other tribunal liaving the general appointing power for that purpose, which super- 
intendents act as such, colore officii, no other person appearing or acting as conflict- 
ing claimants for the office, the committee will not inquire whether they were 
appointed at the particular term of the court contemplated by the act or whether 
there was a ' vacancy' within the meaning of the law." 

Draper vs. Johnston, 22d Cong i C. and H., 712 

Acts of officers de facto valid. 
Where it was alleged that the election oflScers were elected at a meeting in April, 
wriereiia they should have l>een elected in March, but no fraud was alleged, the 
committee unanimously held that the persons oflSciating were oflScers de facto, act- 
ing in good faith, and that the votes received by them were properly counted. 

MilUken vs. Fuller, 34th Cong 1 Bart, 177 

Where there was evidence that the supervisor of election had been disloyal, and could 
not truthfullv take the oath required by the constitution of Missouri, but so far as 
appeared he had taken it, the committee held that he was at least an officer de facto. 
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^' whose acts are not to be qaeetiooed in a collateral proceeding, but only in some 
proceeding bringing his title to the office directly in question." 

Burch\8. Van Horn, 40th Cong 2 Bart., 206 

If all the election officers belonged to the same party, in violation of law, neverthe- 
less, if they were regularly appointed, and held a fair election, they were at least 
officers de'factOf and the election should stand. Similarly with polls where some 
of the officers were returned rebels, who were alleged to be disqualified. 
McKee vs. Young {minority report)^ 40th Cong 2 Bart., 437 

** It is well settled in law that so far as the public is concerned the acts of one who 

claims to be a public officer, judicial or ministerial, under a show of title or color 

of right, will l)e sustaineil. Such a person is an officer in fact, if not in law, and 

innocent parties or the public will be protected in so considering and trusting him." 

Eggleston vs. Strader, 41«t Cong 2 Bart, 901 

Where a registrar had l>een removed a short time before the election, but not having 
been notified of his removal and his successor not having qualified or made any ^ 
attempt to assume the duties of the office, he had continu^ to exercise the duties ' 
of the office and had certified the returns to the governor, who, with the other 
officers comprising the State canvassing board, had rejected them on the ground 
that '*no official returns had been received," the committee held that he was at 
least an officei* de facto, whose official acts affecting third parties and the public 
must l)e held valid. But in this case, the true result having been prove<i outside the 
return? by the testimonv of the officers of election, the vote must in any event be 
counted, without regard to the validity of the certificate. 

Giddings vs. Clark, 4'^d Cong ^ Smith, 94 

Where it was objec^ted that the majority of the election officers of a precinct were 

"unofficial persons, not authorized by law" to act, but there was no evidence of 

fraud or unfairness, the committee held that they were ^^ipso facto^^ officers and 

refuseti to reject the returns. 

Finletjxs, WalU, 44ih Chng .....Smith, 390 

Where part of the officers of election were not regularly chosen, but were de facto 
officers, and there was nothing shown to impeach their action, it was held that 
the poll was not vitiated by the irregularity of^ their appointment. 

a>^ vs. Strait, 44th Cong Smith, 436 

An election held by one regiilarly appointed inspector and one officer de facto acting 
under color of authority, in the absence of fraud, is valid. 
Smalls vs. Elliott (minority report), 50th Cong Mobley, 718, 722 

It takes but little to oonititiite an oi&cer de faoto. 
** It takes but little to constitute an officer de facto as affects the right of the public. 
The exercise of apparent authority under color of right, thus inviting public trust 
and negativing the idea of usurpation, is sufficient. There need have l)een no 
vacancy in the office claimed to be holden; indeed, no such office may have ever 
existeii." 

Eggleston vs. Strader, 41»t Cong 2 Bart, 901 

A mere usurper not an officer de facto. 
Where a person was appointed to an office in which no vacancy existed, and was 
apfK)inted by the county court, though the power of appointment resided exclu- 
sively in the governor, he was held to be not even an officer de facto, but a mere 
U8uri)er, all of whose acts were illegal and void. 

Sheafe vs. Tillman, 41»t Cong , 2 Bart., 911 

A probate judge acting on a canvassing board where a justice of the peace is required 
to act is not an officer de facto in the meaning of the law, because he is not acting 
under color of title as a justice of the peace. 
Donnelly vs. Washburn (majority report), 46th Cong 1 Ells., 464 
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One personally dieqnaliiied can not be an ofllcer de faeto. 
Persons can not be officers defacio who do not possess the qualifications required for 
officers de jure. "One may be an officer ac /«^<o who has been irreRul^rly or 
improperly apjxjinteti or selected, and his acts may be binding on third persons; 
but in a case of personal disqualification of the officer for reasons which ooold not 
be cured by a chanjje in the manner of his selection, the rule is universal that he 
can have no jurisdiction, and all his acte are void from the beginning for want of 
authority." 

Meidxs. Julian, 4 M Cong 2 BarL, 8X5 



, Not Sworn. 

Hot sworn, fatal to the election. 
The (committee recommended that the vote of a county be excluded because the 
officers of election had refused to take the oath prescribed by law. The House did 
not act on the report. 

McFarland vs. Purviance, 8th Cong C. and H., 31 

Where the officers of election in three counties were shown not to have beeji 
sworn, and there were indications that the officers in the other two counties were aL*o 
not sworn, the election was set aside. 

McFarland vs. Culpepper, lOtli Cong ^ .C. and H., 221 

Where there was no certificate on the returns of several counties that any oath hati 
l)een administered to the clerks of the poll the committee held the election void, 
but the House refused to concur. 

Taliaferro vs. Jfungerford {2d eoniest), IStfi Cong C. and H. 250 

A return was rejectcnl, among other reasons, l>e(«use the officers were not sworn. 
EasUm vs. Scott, Wh Cmig ....(/. and IL 276 

**The neglect by the -sheriff, or other officer conducting the election, to take the 
oath required by law vitiates the poll for the particular precinct or county, and 
the whole votes of such precinct or county are to be rejected," even "although 
he noir swears * that he conducted the election impartially and legally, according 
to the best of his knowle<lge.' " 
Draper vs. Johnston, 2M Cong C. and H. 710, 712 

Where the officers of ekn^tion had Ijeen sworn by a notary public, who, in Nebraska, 
was not authorized to administer oaths in such cases, the majority of the commit- 
tee held that under the precedents this vitiated the election, but they preferred 
to reject only the illegal votes. 

Chapman vs. Vcrgumn ( majority rej}orl), 35th Cong ^ . 1 Bart, 269 

Be turns rejected where there were indioatlonB of firand. 
Where there was no proof that the officers of election in three precincts were sworn, 
and there were gross irregularities and indications of fraud, the committee rejected 
the polls. If it were not for the taint of fraud the committee would not have 
wished to deprive the voters at these precincts of their votes, but in view of all 
the suspicious circumstances, they held that the contestant ought either to have 
proved tliat the ofticers in fact were sworn or that the returns represented the 
result of a fair election and a correct count. Neither of these things having been 
shown, the returns were rejected on the ground that the election officers were not 
sworn. 

Blah vs. narrrft, ,V;fh Omg 1 Bart, 308-328 

Where intimidation prevails, slight irregn^larities fatal. 
The vote of a precinet should not be rejected, in the absence of fraud, simply because 
the officers were not sworn, but where, in a county, there had been general organ- 
ized intimidation ajjainst a certain class of voters, the precincts in that comity where 
the law was not strictly complied with and the officers were not sw:om should be 
thrown out. 

Sheafe vs. TUlmau, 4Ist (\mg 2 Bart, 912 

Digitized by VjOOQIC 



OFFICERS OF ELECTION. 791 

With other oiroumstanoet* fatal to the election. 
Where four judges and the registrar were required to conduct the election, and only 
two judges acted, and they were sworn by an officer not authorized to administer 
the oath, the committee rejected the returns on this ground among others. The 
minority held that the officers were de facto officers and their acts valid. 

Yeatesws, Martin, 46th Cong 1 Ells., 387,398 

Whether failure to be sworn vitiates election. 
Where an election was attacked on the ground, among others, that the officers of 
election at one precinct were not sworn, the committee held that this would cer- 
tainly not vitiate the whole ele<^tion, and, as it would not affect the result to throw 
out the pre<'inct, did not decide the question of its rejection. 

Arnold vs. /^a, ^M Cong C. and H., 605 

N 

Hot sworn, snf&oient if sworn after the election. 
Where the clerks of the poll were required to be sworn before the election **that 
they would take the poll fairly and impartially," and they were not sworn until 
the next day, when they swore "that the same did contain a just and true account 
of all the votes taken at the said election to the best of their knowledge and belief," 
it was held to be sufficient. 

Porterfield \8. McCoy, 14th Cong C. and H., 268 

Two ont of three not sworn may not be fatal. 
Where the election had been held by the sheriff and two superintendents, and evi- 
dence of doubtful admissibility was introduced to show that one of the superintend- 
ents and the sheriff were not sworn, the committee held that even if the evidence 
were admitted, they would not l)e inclined on this gn)und to set aside an election 
where no fraud or unfairness was alleged and from which the illegal votes had 
already l)een purged under a rule very favorable to the party attacking them. 
The minority held that the oath was esstmtial and that the \^o\\ should be rejected. 
Botts^ vs. Jones, 28th Cong 1 Bart., 78, and Report 520, Ist sess. 28th Cong. 

Jndges sworn by of&eer of donbtfnl authority, election not yitiated. 
Where the judges were sworn by an officer whose authority to administer the oath 
was questionable, and where the clerk faile<l to act during tlie entire day, and the 
votes were ret^orded (the election being viva voce) by the judges, the committee 
unanimously refused to reject the votes. 

Chrimnan vs. Andersoii, S6th Cong 1 Bart, 338 

Not fatal to the election. 
Where the county board of canvassers had rejected a return (in Florida) on the ground 
that the return did not show that the officers were sworn, but the evidence snowed 
that they were in fact sworn, the committee counted the vote. ** Even the fact that 
the inspectors of election were not sworn will not of itself, in the absence of fraud, 
render the election void." 

Finleyvs, Bisbee 4Sth Omg 1 Ells., 99 

Election not vitiated, even in West Virginia. 
Un<ler the statute of West Virginia forbidding the county canvassers from counting a 
precinct return unless it was shown either by the regular certificate or other evi- 
dence that the officers of election had been sworn, a precinct return had been 
thrown out by the county canvassers. The committee refraine<i from deciding the 
(juestion whether the law should be construed as mandatory or directory, and of 
its constitutionality, but counted the votes of the precinct. 
McGinnis vs. Alderson, Slti Cong Rowell, 638 

The acts of nnswom de facto oi&cera valid. 

**The mischiefs which sotnety would suffer were the acts of de facto officers declared 

void would be great, indeed, and in no case would the constHjuences of declaring 

the acts of such persons void be more inconvenient, or subject to juster disapproval, 

than in the case of election officers. To disfranchise and defeat the declared will 
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of a whole community for no fault of their own or of the candidate on whom their 
suffrages were bestowed, through the mere omission of a judge or clerk tosabecribe 
his name to the oath, would be an intolerable hardship and wron>(.'' 
Blair vs. Barrett (minority report) y S6th Cong Report 563, p. 85 

Where the election officers were sworn by an officer not authorized to administer 

oaths, but without fraud, the committee held that **the judges and clerks Ijccame, 

by taking the oath in good faith, public officers defadOy for the purpose of c(»n- 

ducting tne election, and their acts are valid.*' 

AToon/z vs. Coffroih, Smh Cong 2 Bart,, 144 

*'In order to give validitv to the official acts of an officer of election so far bs they 
affect third parties or the public, and in the absence of fraud, it is only necessary 
that such officer shall have color of authority. It is sufficient if he be an officer dt 
facto and not a mere usurper." (Leading case; many authorities cited. ) 

Barnes vs. Adams^ 41»t Cong 2 Bart., 765 

Where all the officers are not shown to have been sworn, but no harm haa resulted, 
it will not vitiate the election, they being de facto officers. And in West Viiiginia, 
where it is provided that the fact of taking the oath must either appear on the 
poll books or be proved to the satisfaction of the commissioners of the county 
court before they can count the vote of a precinct, and the county commispionere 
did count the vote of a precinct where the oath was not sufficiently certified on 
the poll books, it will be presumed that they had satisfied themselves of the fact 
by other evidence before counting the vote. 
Smith vs. JacksoUy 5M Cong Rowell, 21 

Where oath of loyalty not taken, invalid. 
Where neither election officers nor voters took the oath of lovalty prescribed by the 
convention organizing the provisional j^vernment of Missouri the committee 
unanimously rejected the vote of the precincts. 

Lindsay vs. *S'coW, SSth Cong 1 Bart. , 571 

Oaths not on file, may not prove that they were not taken. 

Where the oaths of the officers of election of a precinct were not on file in the office 

of the prothonotary, where they were required to be fileil, but it appeared that the 

papers were carelessly kept by the prothonotary, and allowed to be taken from the 

office by different persons, the committee disregarded the absence of these paper?. 

Ingersoll vs. Naylor, 2Glh Cong ...: 1 Bart., 35 

Taking of oath Irregnlarly certified. 
Where the judges were required to be sworn, and the fact to be certified on the 
returns in a given form, and the certificate was not in form of law, but the com- 
mittee were satisfied from it. that the judges were in tact sworn, the return ^k9S 
allowed to stand. 

Easlon vs. Scott, 14th Cong C. and H., 281 

Proved to have been in fact sworn; votes connted. 
Where precinct returns were rejected by county canvassers on the ground that the 
judges were not certified to have l)een sworn, but it appeared from the evidence 
that they were in fact sworn, the committee unanimously counted the votes. 
Miller vs. lliompson, Slat Cong 1 Bart., 1 19 

Taking of oath, etc., not properly certified. 
On a prima fncic case, where "the law in relation to the certifying, signing, and 
returning with the poll l)0(jk the evidence of the administenng the oath to the 
orticers of the election was wholly disregarded/' the committee rejected the returns, 
but on the case on the merits, it appearing that the officers were in fact sworn, the 
votes were connted. 

Koontz vs. Cnfrofhy :i9lh Cong ... 2 Bart., 32, 142 

Oath not certified, returns rejected. 
Where the statute rtMinired the fact of taking the oath to appear on the poll lx)ok, 
and it did not so appear, the returns were rejected. 

Burrh vs. Van Horn, 40th Cong 2 Bart, 206 
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Oftth not eertiiled, and return signed by only two ont of three offloers. 
Where there was no evidence that the managers were sworn, and the return was 
signed by only two out of the three managers, the minority of the committee held 
that it was incumbent on the contestant to supplement the return with parol evi- 
dence, and as he had not done so, rejected the return. This precinct is not men- 
tioned in the majority report. 

Sloan vs. Rawla (minority report)^ 4Sd Comj •. . .Smith, 177 

Oath not snbtcribed, and returns irregrnlarly forwarded. 
Where the managers did not subscribe the oath, and forwarded their returns irregu- 
larly, the committee were of the opinion that strict rules of law would require the 
rejection of the return. It had beSen rejected by the county managers, but there 
being no evidence of fraud and some evidence of the correctness of the vote, the 
committee*unanimously counted it. 

Sloanvs. Rawls, 4Sd Cong Smith, 151, 177 

Vote counted. 
The committee counted the vote of a precinct which had been rejected by the county 
canvassers on the ground that one of the judges was not sworn. 

Brovm vs. SimnsoUy 55th Cong Report 1070, p. 2 

Does not invalidate election. 
The failure of the judges and clerks of election at a precinct to take the oath pre- 
scribed bv law, if such was the case, did not invalidate the eleirtion. The vote can 
not be affected by the failure of an election officer to perform a duty that is purely 
ministerial and directory. 

Goode vs. Ejyesy 53d Cong Report 1952, p. 8 

Beqnirement merely directory. 
** It is the opmion of the committee that the statute [of North Carolina] with refer- 
ence to swearing officers of election is simply directory." 

WilliamsyfS, SeUle, 5Sd Cong Report 337, p. 4 



Partisan Appointment of. 

Officers of election not all of the same party; how proved. 
Where the law recjuires the election officers to be appointed from different political 
parties, the way in which thev vote at an election after their a^^pointment is not 
sufficient evidence of their political character at the time of their appointment. 

Blakeyys. Golladay, 40th Cong 2 Bart., 419 

Where it is required that the officers of election shall not all he of one party except 
in certain contingencies the burden of proof is ujxjn the party charging illegality 
to show that these contingencies did not exist. 
. Thoh€\8. Carlisle^ 50th Cong Mobley, 527 

Strong proof of conspiracy. 
Where the law is violated by appointing officers of election, all of one ix)litical party. 
**it is in itself a very strong proof of conspiracy and fraud." 
Donnelly vs. Washburn {majority report)^ 4^th Cong 1 Ells. , 458 

Condemned, hnt election saved by presence of United States supervisors. 
Where the officers of election appointeil to represent one party were selected ]>ecause 
of their illiteracy and incompetency the committee condemned it as a clear abut^e 
of the law, and held that but for the counteracting effect of the IJniteil St at en 
supervisor's law ** we would be strongly inclined to apply a corrective to this mani- 
fest abuse of power." 

Buchanan \t3. Manning^ 47th Cong 2 Ells., 295 
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Kfty be one link in a chain of evidenoe to show eonspiraey. 
"The appointment of managers of election, in fairness and common decency, should 
be made from opposite political parties. A refusal to do so in the face oisi statute 
directing it to be done may in some instances be evidem^e of fraud, and it might 
form an important link in the chain of circumstances tending to establish a con- 
spiracy. " But in this case the committee were not satisfied, from all the evi<lence, 
of the existence of a conspiracy. 

Jhtrhamin vs. Manningy 47ih Cong 1 2 Ells., 297 

May ihift bnrden of proof. 
" The appointment of illiterate inspectors and commissioners takes away from the 
return of the election officers that presumption of truth which otherwise it would 
have, and ^a imrty claiming a seat on the return of such officers must show the 
utmost good faith in the election." 

Biichanan vs. Manning {minorily report) ^ 47th Cong 2 Ella., 337 

Impain eredit of retams. 
Returns are only prima facie correct, meaning simply that a rebuttable premimption 
of law stands behind them. Their credit is greatly impaired where the election is 
entirely under the control of one party. 

English\8. Peelle, 4Sth Cong Mobley, 170 

May be evidenoe of oonspiraoy. 
"Where the course is systematically pursued of appointing on the election boards to 
represent the minority or opposition party persons not indorsed by that party, 
and as to whose loyalty to the party whose interests they are exf)ected to gnanl 
there is a question, or of appointing persons who are unable to read and writ*?, 
when there would \m no difficulty in finding men well qualifier! in those resiieots 
this ought of Itself to be considered evidence of conspiracy to defraud on the |)«rt 
of the election officers.*' 

ThreetYS. Clarke, 61st Cong Rowell, 182 

Baites suipicion of oonipiracy. 
** Where the law provides that each of the two political parties shall have represen- 
tation on the election board of inspectors it is a provision to prevent dishonest 
partisans from making false returns; and in such case the appointment of men 
incompetent to determine whether the return is honest or not to represent the 
party opposed to the api)ointing power tends to prove an intent to prevent that 
watchfulness intended to be secureii by the statute, and raises a stYt>ng suspicion 
(if it does not fully prove) of conspiracy to falsify the returns." 

McDuffie vs. TurpiUy 51st Cong Rowell, 265 

Weakens prima facie force of retnms, bnt standing alone not fatal. 
**A statutory provision for allowing opposing parties to have representation on all 
election t>oardH having charge of the conduct of elections is usually deemed nec- 
essary to Hocjure honest results, and when fairly executed in letter and spirit may, 
as a rule, be relied on, at least so far as counting and retumiuj^ the vote is-involved. 
A general and willful disregard by the appointing |)ower, either of the letter or 
spirit of the law, raises a strong presumption of an intent on the part of the 
appointing officers to afford opportunity for fraud. * * * While the statute 
does not direct how the appointing bodies shall make selections, its spirit clearly 
requires that in selecting representatives of the different parties the wishes of thofi 
representing the party organization shall be considered, and that the appointees 
shall be men havmg the confidence of their political associates. The selection of 
men to represent a political party on an election board who habitually vote the 
opposite iicket, who are not trusted in their party, or who are notoriously incom- 
petent, is not a compliance either with the letter or the spirit of the' statute. 
* * * While suspicion attaches to all such precincts, such suspicion is not suf- 
ficient to invalidate the return, in the absence of other evidence, but it does ha\'e 
the effect of requiring less evidence to overturn the prima facie correctness of the 
returns." 

IIUl vs. Catclmigs, 61st Cong ^ Rowell, 804 
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Seqnirementi (in Alabama) directory. 
The requirements (in Alabama) for the appointment of election officers from both 
imrties are not mandatory. *'In order lor the failure to do certain specified acts 
or the doing of certain prohibited specified acts to be fatal to the validity of the 
election, the statute nuist declare such acts or the omitwion to do such things as 
fatal to the election. *' * * * " Nor are statutory provisions relating to elections 
rendered mandatory by the circumstance that the officers of the election are crim- 
inally liable for their violation." 

Aldrieh vs. Rabbins (minority rejwrt) , 56th Cong Rej)ort 327 

Evidence of frand. 
In precincts where the county electoral Ixmnls had refuse<i to obey the law for giving 
lK)th parties representation on the precinct election l^)anls tlie returns showed a 
result the reverse of the usual and expected vote, and there were many other indi- 
cations of fraud, the conunittee threw out the whole vote. 

Tht)rp vs. McKmneyy 54th Cong Report 1531 

May help establish conspiracy, even nnder directory statute. 
"The provision of law requiring judges of election to be able to read and write and 
8ele<;te<l from voters known tol)elongto different political parties is wiseand salutary, 
as evidenceil by its being recognized and incorporated in the election laws of all 
the States which claim to have honest election laws.'* ** This i>ro vision might 
ordinarily be considered as mandatory," But, in Virginia, where it was expressly 
directory, this fact ** never was intended as a shield for fraud," and when the cir- 
cumstances justify it che general refusal to obey the law may be one of the facts 
which establish conspiracy. 

Thorp vs. McKetmeyy 54th Cong lU^i^ort 1531 , p. 6 

A conspiracy to defrand reasonably inferred. 
'* It is, of course, possible for a board compose*! wholly of men of one party to properly 
and honestly discharge the duties of such lx)ard, and tne law presumes tnat their 
duties were so discharged," but in this case, where the conduct of the officials was 
generally and grossly unfair, '*.the presumption of law in their favor is overthrown; 
and, construing their action in the light of the conduct of the 8Ui)ervisors of regis- 
tration and Democratic challengers, a conspiracy, involving them all, to defraud 
the colored voters of their ballots in the interest of the contestee, is reasonably 
inferred." The vote of a whole city, in which this conspiracy was carried out, 
was excluded. 
Murray vs. Elliott, 54th Cong Report 1567 

When deliberate, evidence of fraud. 
Where the law for giving both parties representation on the election boards was 
violated, not by inadvertence but through deliberate partisan design, and there 
were other circumstances indicating fraud at the polls at which contestant's party 
had no representation, the committee threw out these polls. 

Thorp\8. Epesy 5.5th Cong Report 428 

Prima facie evidence of firand. 

" The appointment on the election boards, to represent one of the opposing parties, 
of persons not in sympathy with or objectionable to that party, or of persons 
unable to read and write and without the necessary mental capacity to enable 
them to serve intelligently, should of itself be regarded as evidence of conspiracv 
to defraud on the part of' the election officials, and that the appointment of such 
persons was prima facie evidence of fraud and misconduct on the part of those 
charged with the constitution of these boards and the conduct of the election, 
where it was possible to appoint competent and well-known representatives of the 
complaining partj^ to act as judges or inspectors of election." This presumption is 
still more emphatic when timely and proi)er application was made for the appoint- 
ment of proper persons. 
Patterson vs. Cannack, 55lh Cong Report 895, p. 5 
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One ciroumitanoe showing oonspiraoy. 
The committee held that a conspiracy to control the election of one county by fraod 
was shown by the organization of the election boards all in the interest of one 
party, by the conduct of these election boards at the election, and the conduct of 
the registration oflEicers before the election. 

Aldrich vs. Plowman^ 55th Cong Report 284, p. 4 

Only regidar party eommitteet recognised in Louisiana. 
Under the law of Louisiana providing for the representation on the election boards of 
all parties casting 10 per cent of the vote at the {>reviou8 election, the committee 
hela that contestant, who was nominated by petition as an Independent Repnb- 
lican candidate, was not deprived of any legal right by the failure to appoint elec- 
tion inspectors from a list of Republicans selected by him, and the appointment of 
those proposed by the r^ular Republican conmiittee instead. 

Romain vs. Meyety 55th Cong Report 1521, p. 3 

Change or Delay in Appointment. 

Snipicions, bnt standing alone not fatal. 
Unwarranted changes in judges of election, made without reason or excuse, only a 
few days before the election, are suspicious circumstances, but standing alone, and 
not supported by evidence of fraud at the polls affecting the result of the election, 
are disregarded, and the certified returns pennitted to stand as made. 

Langston vs. Venahlej 5 Id Cong Rowell, 439 

Belay in appointment not fatal. 
"Delay in appointing commissioners or inspectors does not vitiate an election held l»y 
them; otherwise it would be in the power of the board of supervisors to defeat 
every election by delaying such appointments." 

•Romain vs. MeyeVy 55th Cong Report 1521, p. 4 



PAXJPEBS (see also Residence). 

May vote. 
Paui)er8 have a right to vote unless deprived of that right by statutory enactment 
Koontz vs. Coffrolhy 39th Cong 2 Bart, 145 

Persons '' employed" in a poorhouse probably not panpers. 
The conunittee held that it was doubtful whether persons *'employed" on a poor- 
houne farm and receiving their board and clothing in lieu of wages could l)e called 
paui)er8. But the minority held that as the compensation for the work was extra 
food, clothing, privileges, etc., these i)ersons were as much paupers as the inmates 
who did no work. 
U Moyne vs. Farinll, 44th Cong Smith, 415, 427 

One continnonsly supported in whole or in part out of public funds. 
"Ui)on the quontion of what constitutes a pauper, there is some disagreement in the 
authorities, but we think the following may be taken as a fair definition: A pan})er 
is one who is continuously su])porte(.l in whole or in part out of funds provided by 
the public authorities for that purpose. One who has been a public charge, and 
afterwards becomes self-supporting for a sufficient time before the election to show 
that his ability to support himself is not a mere temporary condition, may legally 
vote. One who. under temporary misfortune or sickness, receives public aid, but 
is ordinarily seli-supporting, is not a pauper." 

JSmith vs. Jacksoiij 5Isi Cong Rowell, 28 



\ 
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PETITION. 

See Notice op Contest. 

PLACE OF ELECTION. 

See Polling Places. 

PLEADINGS. 

See Notice of Contest. 

POLLING PLACES (see also Irregulaxities, in Place of Election). 

SstabliBhrnent of, in Georgia. ^ 

Precincts established in Georgia by the ordinary of a county, in 1868, used at the 
election of 1868 but not at that of 1870, the latter election being held under a 
special law providing other precincts, were held to l)e in legal existence for the 
election of 1872 and until formally abolished by the ordinary a month after the 
election. 

Sloan vs. Raivls, 4Sd Cong Smith, 148 

The minority held that the precincts had been established for the election of 1868 

alone; that in any case the law of 1870 had abolished them by implication, and that 

the circumstances of the election of 1872 were such as to render the return from 

these precincts untrustworthy. 

Sloiin vs. Rawls (minority report) , /fSd Cong Smith, 171 

Not abolished, in Georgia, by removal of county seat. 
The law of Georgia provided that the court-house in each county should be a voting 
place, and that other voting places might be established by the ordinary. The 
majority of the committee held that a law removing the county seat from one town 
Uy another did not necessarily abolish the voting place at the former town. The 
minority held that the voting place was abolished and that votes cast at it must 
be rejected. 
Sloan vs. HawlSy 4-Sil Cong Smith, 151, 176 

When abolished, votes that would have been cast not counted. 
Where it was alleged that the contestee had been deprived of votes by the abolition of 
voting places, leaving large numbers of those who would have voted for him from 
35 to 47 miles from the nearest polls, the committee held that votes thus lost to 
him could not be counted unless the provisions of the enforcement act had been 
strictly followed, which in this case no one claimed had been done. 

Lavrrence vs. Sypher^ 4Sd Cong Smith, 342 

Bemoval of, fatal. 

Where the voting place of a precinct had been conveniently located on the public 

road, but it was removed the day before the election to the '* negro quarters," about 

a mile distant, apparently for the purpose of depriving contestant of votes, and the 

only votes cast were for contestee, the committee excluded the vote of the precinct. 

Ackl€n\9. Darrall, 45lh Cong 1 Ells., 131, 183 

Where the election was held three-quarters of a mile from the usual place and there 
was no proof that the voters generally had notice of the change, ana it was proved 
that the registering officer hi& kept his office closed so as to deprive many voters 
of registration, and also that he had placed on the list the names of persons of his 
own party not qualified to vote, the committee held that " while the holding of 
the election at a different place from that provided by law would not vitiate the 
poll, provided due notice waa given of the change, so that knowledge of the fact 
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would come to both political parties, yet, in this case, the change withoat notice, 
abided to the conclusive evidence of the fraudulent acts of the registrar and hi? 
deputy, * * * so vitiate the integrity of the poll as to destroy the value of the 
return and make it impossible to say that the election at this poll was a fair one." 
Goodrich vs. Builock% 5 Id Cong Rowell, ^Sji 

Change of, not fatal. 
When the election is held at a different place from that required by law it does not 
vitiate the election if injury has not resulted and the place of voting was generally 
understood. 

SmiUi vs. Jackson, 51st Coiig Rowell, 24 

Where the regular inspectors of election ha<l refufle<l to open the poll, and the 
ins{>ector8 appointed by the voters present under the law, fearing danger, ha^i 
adjourned the i)oll to a point three-^juarters of a mile distant from the re^lar 
IK>lling place, and all the voters had notice of the change, but the partisans of con- 
testee refused to recognize the election or vote, and all the votes cast were for 
contestant, and the return had been rejected by the county canvassers, the <*om- 
mittee counted the votes. The minority refuseii to count the votes, holding; that 
if the place of voting was changed without proper authority and due nr»tice no 
voter could be legally bound to take notice of the change, and that an eletUion 8*j 
held was illegal. 

Goodrich vs. Bxdlockj Slsl Cong Rowell, 592, 615 

Election in each precinct Independent. 
** There is no doubt of the power of the House to reject for sufficient reasons the entire 
poll of an election district. In every precinct the election is a separate and inde- 
j)endent one. The machinery for carrying it on is complete in itself. The election 
of a precinct when conducted and returned according to law is a finished work.'* 

Jfurd vs. Romeia {minority report) y 49lh Cong Mobley, 429 

New regiatration not necessary for new precinct. 
Where a new polling place for the Congressional election had l)een established in a 
different part of the precinct from the polling place for State officers, a separate n^- 
istration for the new polling place was not necessary under the South Carolina law. 

Stmdis vs. Elliott {miyioritif report )y 50th Cong Mobley, 720 

Law for place of holding elections mandatory. 
Where the election was held 1 mile from the place established by law and out of 
sight of it, the committee sustained the rejection of the returns, even though evi- 
dence was introduced to show that the election was otherwise full and fair. 

(ioode vs. Kpei<, 5Sd ( bng Report 1952, p. 4 

Time of establishment of, in New Orleans. 
A new law had gone into effect in the city of New Orleans requiring the redistricting 
of the city into many small precincts of not over 200 votes each, *' the boundaries* 
and precincts to Ix) fixed as alK)ve not to be changed within three months prior to 
any general election." The first redistricting was not entirely accomplished until 
within one month prior to the election in contest; but the committee held that the 
three months' limit of the law did not apply to the first establishment of the 
districts. 

Rinmiin vs. Meyer, 55th Cong Report 1521, p. 4 

Election at wrong place void. 
*' There is less latitude allowed in changing the place at which an election is held 
than in varying the time of o|>ening or" closing it, and it is a rule to which there 
are very few exceptions that an election held at any improper place will be held 
absolutely void without proof of any fraud or injury.'* 

Fatter son vs. Car mack (minority report), 65th Cong Report 895, part 2, p. 2 

POLL TAX. 

See Tax. 
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POLYGAMY. 

A cause for expulsion. 
The committee, under instructiouH of the House to inquire into the charges of polyj^- 
amy against the Delegate from the Territory of Utah, reported that the- charges 
were established and recommended his excUision. The minority recommended 
that no action l)e taken. The House did not consider the reports. 

Cannon, 4Sd Cong .' Smith, 259-275 

A Territorial Delegate guilty of polygamy may l)e excluded from his seat by a major- 
ity vote. 

Cannon vs. Campbell (Mr. Calkins), 47th Cong 2 Ells., 613 

Polygamy is not a disqualification for a Member nor for a Delegate unless made so 
by statute, but it may be a cause for expulsion. 

Cannon vs. Campbell (Mr. Ranney), 47th Cong 2 Ells. , 646 

A disqiialiflcatlon in a Bepresentative from Utah. 

The committee held that polygamy was a disqualification in a Representative elected 

from Utah, both by reason of his violation of the Edmunds law, by reason of his 

open defiance of the law of the land, and because his election was '*an explicit and 

offensive violation of the understanding by which Utah was admitted as a State." 

Roberts, 56th Cong : Report 85, p. 3 

Technical bigamy not a disqualification. 
Where it was charged that the sitting Delegate had married a second wife before the 
granting of a valid divorce from his first wife, but ** there was no pretense that he 
undertook to live with two wives at the same time, or to maintain two establish- 
ments, or to hold himself out as the husband of two women, your committee there- 
fore were of opinion that no question of ineligibility was raised, and that this ca.se 
l>ore not the slightest resemblance to the Roberts case, whicjh was presented as a 
precedent." 

Wilcox, 56th Cong * Report 3001 



PRIMA FACIE BIGHT (see also Burden of Proof, and Credentials). 

What is. 
**A prima fade right must be founded upon and established by prima facie evidence, 
and fmma facie evidence is that evidence which is sufficient to establish the fact 
unless rebutted." 

Hunt vs. Sheldon (minority report) , 4Jst Cong 2 Bart., 538 

Member certified and sworn in, prima facie right concluded. 
Where the contestee had Ijeen sworn in on the first day of the session, and on the 
second day a resolution was offered referring all the pa{)er8 in the case to the Com- 
mittee on Elections to reiK)rton the prima facie right, but instead of this resolution 
a resolution was adopted referring this resolution "with instructions to report on 
the legal question involved therein," the committee tield that they were not 
empowered to examine other evidence than the certificate, and reporttnl a resolu- 
tion that in the absence of authority to examine any other evidence the certificate 
was conclusive of the prima facie right. 

darrison vs. Mayo, 4Sth Cong Mobley, 53 

Betnmed member entitled to the seat until final decision of the contest. 
Where it was shown that the petitioner was elected on the face of all the returns 
which should have been counted by the governor, and he a^ked that the sitting 
member l>e unseated and he be given *the seat pending a contest on the merits of 
the case, the appliciition was refused. 

Ea8ton\8. Scott, 14th Cong C. and H., 277-279 
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Candidate holding oertifieate has a right to the seat until a final determination even 

though not elected on the face of the retoms. 

Where the Territorial boani of canvassers in Michigan had received evidence and 

thrown out certain votes for illegality, thereby giving the seat to a candidate nm 

elected on the face of the returns, they were held to have exceeded their authority ; 

but this should not prejudice the right of either party in the determination of the 

case. The evidence showing that the votes were in fact ill^^al, the committee 

excluded them and recommended that the sitting member retain the seat. 

Biddle arid Richard ws. mng, 19th Cong C. and H., 513 

TJnsncoessfnl claimant may contest. 
The privilege of contesting has always been given the unsuccessful claimant on a 
prima facie case. 

Belknap vs. RichardsoUy prima fade case, 53d Cong. 

The Honse has a right to stop a member-elect at the threshold. 
** Both Houses of Congress have in innumerable instances exercised the right to actop 
a member-elect at the threshold and refuse to admit him to be sworn in until an 
investigation has Ijeen made as to his right to a seat. In some cases the final right 
was accorded to the claimant; in many cases it was denied. The question as we 
view it is always to l)e answered from the standpoint of expediency and propriety. 
The inherent right exists of necessity.*' 

Roberts, 56th Cong Report 85, p. 6 

Where governor threw out a forged return candidate certified elected by him 
admitted. 
Where the returns as canvassed by the district canvassers showned a majority for the 
contestant and he was dedared elected by this board, but one of the county return;* 
was subsequently ^jhown to l>e a forgery, and the return judge Was convfcte<l and 
sentenced for the commission of the forgery, the governor took notice of the fact 
and insued the ciTtificate of election to the contestee, who had the majority on the 
original returns. The House admitted the contestee, over objections made in 
behalf of contestant. When the committee came to decide the c«se on the merits 
they declined to consider the question of the propriety of the governor's action, on 
the ground that the prima faci^ right had alr^uiy been settled by the action of the 
House. 

Butler vs. Lehman, S7th Cong 1 Bart., 354 

I 
Claimant holding governor's certificate admitted. 

Mr. Jayne had the certificate of the governor of the Territory, and also the procla- 
mation of the secretary and acting governor. Mr. Todd had a certificate from the 
secretary that after the time prescribed by law for canvassing the votes another 
return had been received, which, if counted, would have changed the result. Mr. 
Jayne was admitted to be sworn in and held the seat pending the contest 

Todd and Jayne, SSth Cong Report No. 1 , 1st seas. 38th Cong. 

Betnrns as canvassed settle prima facie right 
Where the State canva.ssing board rejected a large number of returns the committee 
held that ** whatever might l)e the result of a contest involving the validity of \hes^ 
returns and the sutticiency of the reasons'assigned for rejecting the parishes which 
were rejected, the returns* are to be received as prima facie evidence of the result 
of the election." 

Hunt vs. Sheldon, 41»t Cong 2 Bart, 533 

Party holding certificate should be seated. 
A i>erson having the governor's certificate in due form is entitled, prima facie, to the 
seat. 

Colorado case {m inonty report) , 48th Cong 2 Bart. , 166 

**It is enough for ajtrimafade case if the certificate came from the proper oflScer of 
the State and clearly shows that the person claiming under it has bwn adjudged 
to be duly elected by the official or board upon w^hom the law of the State nas 
imposed the duty of ascertaining and declaring the result" 

Clark, 4^d Cong Smith, 9 
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The returned ihember has the rijjjht to hold the seAt jpending: a contest witli the per- 
son who would have heen returned but for a clerical error, even though the fact 
1x3 admitted by the returned member^ 

Cluilmers vs. Manning (views of Mr. Cook), 48th Cong Mobley, 26 

Letter from govemor, in absence of certificate, ininfflcient. 
Where the governor of Pennsylvania refused to certify either candidate as elected, 
but in a letter to the Clerk oflhe House transmitting certain affidavits he expressed 
the opinion that these affidavits ** indicated the election*' of Mr. Covode, and this 
letter was, with other papers, referre<l to the committee with instructions to report 
who, on these papers, appeared to have the prima facie right to the seat, the 
majority of the conunittee reported that this letter, having been made evidence by 
the resolution of reference, it entablisheii the prima, facie right of Mr. Covode. The 
minority held that neither candidate had a prima facie right, and the House sus- 
tained the minority. 

Fouler vs. Coiwh ( prima facie cxuie) , 4Jst Qjng 1 Bart., 521 

Members under charges of disloyalty not sworn in. 
Where charges of disloyalty were made against members elect they were not allowed 
to be sworn in pending an investigation of the charges. 

Kentucky memberHy 40th Cong 2 Bart., 327-370 

Where credentials and returns of doubtful authority, neither party sworn in. 
Where the authority of a returning board to canvass the returns was doubtful, and 
the correctness of their returns was '* challenged by evidence which shows probable 
catute, abundantly sufficient (certainly more so than common fame, upon which 
the House might act) to put the House upon inijuiry before these returns are 
a(H*epted as conclusive," the majority of the committee recommended, and the 
House ordered, that the seat remain vacant until further testimony could be taken. 
The minority held that the returns were not impeached and ought to be accepted. 
Sheridan vs. Pinchbacky 4Sd Cong Smitli, 200-206, 229-282 

Members elected on face of the returns seated pending contest in spite of the certifi- 
cate of election. 
Where one set of claimants presente<l regular certificates of election and another 
set presented certificates from the secretary, of state that they had received the 
lar/est number of votes, the House at first refused to admit either set of claimants, 
but afterwards admitted the contesting claimants (the Committee on Elections 
having reported that they received the largest number of votes cast) to hold the 
SL^ats without prejudice to the final right of the commissioni^d claimants. The 
investigation on the merits having shown that the members thus admitted received 
the legal majority, their titles were confirmed. 

Neir Jerseg case, 36th Cong 1 3art., 19 

Where a Territorial governor gave the certificate t^^ the person who appeared not to 
have received the highest number of votes, the committee held that a certificate so 
issued, though regular in form, did not confer a prima facie right to the seat. The 
House went further than the committee and seated the opposing candidate. 

Colorado ctue, 40th Cong 2 Bart., 164 

Candidate elected on face of county returns admitted. 
Where the regularly appointed return judges of four of the five counties in the dis- 
trict a*^embled and canvassed the vote of the foui counties and certified the result 
thereon, but the governor refuse<l to proclaim the election of either candidate, the 
committee were inclined to the In^lief that the certificate of the four return judges 
gave sufficient prima facie title to the seat and held that it was certainly sufficient 
prima facie evidence of the vote of the four counties, and as the vote of the fifth 
county was undisputed and would not change the result, they recommended that 
the candidate thus shown U) have the majority be sworn in. The minority went 
behind these returns to the precinct returns and arrived at a different result, but 
the House sustained the majority. 

Koontz vs. Coffroth ( prima facie case), 39th Cong 2 Bart., 27 

H. Doc. 510 51 
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In case of eonfliotiiig eertiileatet. 
Contestee had a certificate that he had been elected by a majority of the vot^; con- 
testant a certificate that he had been elected by a majority'of the letfnl votes. 
Both certificates bore the same date, but it was evident from all the circumstances 
that the certificate of contestant mast have been issued long after that date. There 
was also a ** statement'' from the board of canvassers showing that contestee had 
received the highest number of votes, but claiming that, on account of his ineligi- 
bility, contestant ought to be seated. The minority held that the jmina ffurie title 
was in contestee, and, he bein^ ineligible, they recommended that neither party 
be sworn in. The House sustained the minority. 

Wallace vs. Simpson ( minority report), 41st Cong 2 Bart., 557 

Certiileate not based on canvaM of votes of no effect. 
Where a candidate presented a certificate in due form, signed by the legal govemOT, 
but conceded that at the time the certificate was issued the returns had never been 
canvassed, the committer unanimously held that the certificate did not establish 
■ 2L prima facie right and proceeded to inquire into the case on the merits. 

Sheridan vs. Pinchback, 4Sd ("omj Smith, 198, 227 

aUAIilFICATIONS OF ELECTOBS. 

(/Sfe6 a^o Illegal Votes; Residence; Agreement; Tax; Indlans.) 

Freehold title to land in Virginia. 
Under the Virginia law permitting only freeholders of six months' standing to vote, 

it is sufficient if a freehold title l)e obtained at any time before the election, if there 

has been six months' actual possession. 

Taliaferro vs. Hungerford (M contest ) , ISth Cong C. and H. , 253 

Bassett vs. Bayley, 13th Cong C. and H., 258 

Under the law of Virginia requiring a freehold estate as a Qualification for voting, 
all votes given by virtue of title bonds not conveying a legal freehold estate shoald 
be rejected. 
Porterjield \s. McCoy, 14th Cong 0. and H., 270 

**Persons jK)ssessed of a mere equitable interest in lands or holding a bond for a 
deed are not to be deemed 'poss^s^ of an estate of freehold in land,' so as to 
entitle them to vote" under the constitution of Virginia. 
Draj^er vs. Johnston, 2Jd Cong '. C. and H., 711 

Definitions of '^Honsekeepers.'' 

Under the provisions of the constitution of Virginia granting the right of suffrage to 
**hou8ekeei)er8 and heads of families/* held: (1) ** That unmarried persons who are 
living with their mothers or with younger brothers and sisters, in the absence or 
after the death of their father, taking charge of and providing for the family, are 
to l)e deemed 'housekeepers and heads of families' within the meaning of the con- 
stitution in Virginia." 

(2) *'That where the voter keeps house, having a woman living with him as his 
wife, he is the * head of a family' within the meaning of the constitution, and that 
the committee will not inquire whether he is legally married or not." 
Draper vs. Johnston, 22d Cong C. and H., 711 

Sesidence. 
If the State law reouires that electors shall vote only in counties where they reside 
and at designates! places, votes given at other places should not be counted. 

Miller vs. Thompsori, Slst Cong 1 Bart, 121 

Mnst vote in county where qualified, in Virginia. 
** Where the land of the elector upon which he claims the right to vote lies in a 
different county, or where the other required (qualifications are in a different 
county from that in which the elector offers his vote, such vote ought to be 
rejected, the constitution giving the right only in the county * wherein such land 
shall lie or such housekeeper and head of a family shall live.' " 

Draper vs. Johnston, 22d Cong C. and H., 711 
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By land, yotes mxut be oast in eonnty where land lies. 
Under the law of Virginia the votea of freeholders residing out of the district, but 
having a competent estate within it, were legal, but all votea not given in the 
county where the land upon which they were given was situate were illegal, 
even when they had l)een admitteii by the cx^nsent of partiei?. 

Porterfield \s. .\fc(hy, WhOmg C. and H., 269 

If by residence, gives right only in eonnty of residence. 
The constitution of Tennessee provided that "every freeman of the age of 21 vears 
and upward, poi«<essing a freehold in the county wherein he may vote, and being 
an inhabitant of this State, and every freeman being an inhabitant of any one 
county in the State six months immediately preceding the election, shall be 
entitled to vote for members of the general assembly for the county in which he 
shall raside." The committee held that the branch of the article which pre- 
scribed the second qualification of the voter restricted him to vote in the county 
wherein he had been an inhabitant six months immediately preceding the elec- 
tion and jH^rmitted him to vote nowhere else. 

A>% vs. Harris, ISthCong C. and H., 262 

By tax paying, in Virginia. 
Under the constitution of Virginia giving the right to vote to those who for twelve 
months have been housekeepers and heads of families, ** who shall have been 
assesseil with a part of the revenue of the (Vnnmon wealth within the preceding 
year, and at^tually paid the same," held^ by a majority of the committee, **that 
where taxable property is owned and possessed by the son and is assessed in the 
name of the father, but the tax is actually paid by the son, he, having all the 
other (luali fixations required, is entitled to vote, but that if the property is both 
assessed to and paid by the father, the vote is to be rejected." 

Draper vs. Johnston, 2Jd Cong C. and H. , 711 

Under the al:)ove provision of the constitution, Md also ** that where a revenue tax 
is duly assessed and the sheriff has paid the tax himself, and has not returned the 
party delinquent, as he has the right t^) do if he is insolvent, or the sheriff is not 
able to collect the tax, that this is to be deemed a payment by the party, so as to 
entitle him to vote." 

I>ra])€T vs. Johnston, '2M Cong C. and H., 711 

Under the above provision, held also *'that» the aa^^essment and payment of taxes 
rec}uire<l by the laws of Virginia are to l)e for the vear preceding the election, and 
not for the same year in which the election is held." 

IMtper vs. Johnston, '22d Cfmg C and H. , 712 

Persons having a visible mixture of African blood not white. 
The constitution of Ohio required, among other things, that the qualified voters 
should be "white male citizens of the United vStates." The committee **are 
clearly of opinion that men of the African race, of mixed negro blood, having a 
distinct and visible admixture of African blood, are not white within the meaning 
of the constitution, and they have no doubt that they are comprehended within the 
spirit and letter of the decision of the Supreme Court of the United States, in the 
case of Dred Scott vs. Sanfonl, 19 Howard, 393, and theiefore not citizens of the 
United States. Any other doctrine would entitle them to seats upon the floor as 
members of this House." 

VnUandigham vs. Campbell, 35th (^ong 1 Bart., 233 

Deserters disqualified. 
The vott^s of deserters were rejected. 

3/cA>e vs. Young, 40th Cong 2 Bart., 461 

The fact of desertion a disqualification, even without conviction. 
Under the law of Ohio providing that voters must l)e citizens of the United States, 
and the law of the United States providing that all deserters not remrting before 
a certain time should be considered as having forfeited their citizenship, deserters 
were not qualified voters in Ohio, and the disqualification consisted in i\\Q fact of 
desertioi^ and not iu conviction of desertion. The officers of election or the House 
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might judge of this fact, just sm they might judge of the fact of lunacy or nonresi- 
dence, or as the House might reject votes for bribery where there had been no 
conviction. Under this principle the votes of all persons proved to have been 
deserters were rejected by the committee. 

Delano vs. Morgan, 40th Cong 2 Bart., 169 

Bebel toldiers, in Kentucky, ditqnalified. 
The committee first held that as there was no statute of Kentucky disfranchionf 
returned rebel soUllere their votes could not be rejected. Afterwards, the case 
having been recommitted to the committee, it was held that rebel soldiers from 
Kentucky, having surrendered under parole, and having been expressly excepted 
from the President's proclamation of amnesty, were still prisoners of war, unpar- 
doned, and that they had no more right to vote than armed enemies in the field. 
The report embodying the latter decision was sustained by the House, 

McKee\&. Young, 40th Cong 2 Bart,, 422-161 

Setnmed rebel toldiers m Kentucky not permanently diiqnalified. 
In the absence of any law to the contrary, ex -rebel soldiers had a right to vote in 
Kentucky. Their status as paroled prisoners of war, on account of which their 
votes had l>een rejected in a former case, had certainly ceased to exist three years 
after the war had closed. 

Barnes vs. Adams, 41st Cong 2 Bart, 762 

Voter once regiitered, in Arkansai, qualified. 
Under the constitution and laws of Arkansas in force in 1872 a person possessing t 
registration certificate, and whose name was on the registry list when the repi^ 
tration was closed by the board of review, was a legal voter, and no action of the 
board or any member of the board, or of any other power, could invalidate his 
right after that time. 

Bell vs. Snyder, 43d Cong Smith, 350 

Ability to read and write, in Mastaohntetts. 
**We think that it is a reasonable regulation that the officers in charge of registratian 
should see to it that persons offering to vote pofeess the necessary qualifications; 
and we can not see that because persons not qualified to vote have been allowed to 
violate the law on one or more occasions they can be heard to plead such violation 
as a bar to the enforcement of the law against them thereafter. Whenever the dis- 
qualification of voters appears it is clearly the duty of the registration officers to 
refuse to register them. If the registration officers' refuse in an illegal way to rejf- 
ister this class of persons or give a wrong reason for their refusal, still this would 
give such persons no right to vote while they admit that they are clearly disquali- 
fied under the constitution. We tl erefore hold that all persons who couM not 
read and write, as require<l by the constitution of Massachusetts, were not lejjal 
voters, and can not be heard to complain of any technical violation of law by the 
registration officers whereby they were deprivea of registration, while admitting at 
the name time that they did not possess the constitutional qualifications of electors." 

BoyiUon vs. Loring, 4^th Cong 1 Ells., 350 

One whose faculties are enfeebled by age is not an idiot 
"The vote of a man otherwise qualified, who is neither a lunatic nor an idiot, but 
whose faculties are simply greatly enfeebled by age, ought not to be rejected." 
(Sinks vs. Reese, 19 Ohio St., :W.) 

Campbell vs. Aforeg, 4Sth Cong Mobley, 227 

Person of unsonnd mind. 

*'A person having sufficient intelligence to make a valid will, or to bind himself bv 
ordinary contracts, or to be criminally responsible for his acts, is a person of souna 
mind. One whose will would be held mvalid for no other reason than mental 
incapacity is a person of unsound mind. 

*' In the record we find the oft-recurring question, * Was the voter in your opinion a 

man of unsound mind?' put to a nonprofessional witness without any attem[>tto 

define what was meant by unsoundness of mind. To the answer to such Question, 

unaccompanied by any explanation of what the witness understood by tne term, 

>we attach very little weight. The condition of the voter, his acts and speech, bow 
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he is re^rded by those who know him as to his competency to contract, judicial 
determinations, and the like evidence has been given due weight. The term 
* idiot * is so well understood that the statement of a witness that a person is an 
idiot is given more weight, as being the statement of a fact within the knowledge 
of the witness, and not a mere opinion." 
Smith vs. Jachorif 51st Cong Rowell, 28 

"Soldiers" not neceiiarily disqualified. 
The designation of certain voters by witnesses as ** soldiers " is not sufficient without 
further proof to show the votes illegal. 
Botkin vs. Maginnisy 4Sih Cong Mobley, 378 

aUAIilFICATIOKS OF BEPBESENTATIVES. (See also Dele^te, In- 
habitant, Ineligibility, Citizenship.) 

Kay be restricted to one county of a district. 
The State of Delaware being entitled to one Representative in Congress, it was pro- 
vide by the statute that every person offering to vote should *' deliver in writmg, 
on one piece of paper, the names of two persons, inhabitants of the State, one of 
whom at least should not be an inhabitant of the same count); with himself. ** Held, 
that the law is constitutional, and that the ballots containing only one name and 
those containing the names of two persons, inhabitants of the county in which the 
ballots were cast, should be rejected; but those containing the names of two per- 
sons, both inhabitants of the same county but of a different county from the one 
in which the ballots were cast, should be counted. 

LcUimer vs. Pationy Sd Cong C. and H., 69 

States can not superadd to those prescribed by the Constitntion. 

The States can not superadd qualifications for membership in Ck)ngress to those fixed 

by the Constitution. A State law reguiring that in a district entitled to send two 

Itepresentatives one should l)e a resident of the city and the other of the county 

held by the coumiittee to l>e unconstitutional. The House avoide<l a direi't decisitm. 

Barney vs. McCyeery, 10th (Jong C. and H., 167 

The States have no power to prescribe qualifications for Representatives in Congress 
additional to those prescribed by the Constitution. *'By the Constitution the 
people have the right to choose as Representative any person having only the 
qualifications therein mentioned, without superadding thereto any additional 
qualifications whatever. A power to atld new cjualificAtions is certainly e(|uivalent 
to a power to vary or change them. An additional qualification imi>osed by State 
authority would necessarily disqualify any person who hail only the qualifications 
prescribed by the Federal (>)nstitution.** 

Although the constitution of Illinois declared that all votes cast for the judges elected 
to the supreme or circuit courts, for any other office within the term for which 
they were elected or one year thereafter, should be void, the House held that 
persons clearly coming within this disqualification were elected. 

Tunwy vs. Marshall and Fmike vs. Tnimhull, 34th Crnig 1 Bart., 167-169 

The States have no power to superadd to the qualifications prescribed by the Consti- 
tution of the Unite<l States for a Representative in Congress. 

Wood vs. Peters, 4Sth Cong Mobley, 80 

Neither States nor Congress can superadd qualifications. 
If the States have no power to superadd qualifications for Representatives in Congress 
to those prescribed by the Constitution, it is equally <'lear that ("ongref^s possesses 
no such power, and tne ** test-oath" act of July 2, 1862, lieing in effect the require- 
ment of an additional qualifi(»tion, is unconstitutional. 

McKee vs. Young {minority report), 40th Cong 2 Bart., 450 

States have power to superadd. 
The enumeration of certain negative qualifications for Representatives in Congress in 
the Constitution of the United States does not exclude the retiiiircnient of other 
qualifications. The right to require additional qualifimtions is among the reservcnl 
rights of the States. 

Woodys. Peters (Mr. BenneU), 4Sth Cong Mobley, 82 
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The House has the right to exclude a member-elect for other than the oonstitutioaal 

disqualilications. 

The House ha« the rijfht to exclude a memher-elect for polyjnuny, insanity, <iisk»y- 

ality, or other obvious disqualification, without p^rmittin^ hiin to l>e gwom in. 

It has no right to expel him except for causes connected with his niemben*hip ass 

such. 

Holtert*, 56th Cong Report, So 

The qualifleations enumerated in the Constitution are ezelusive. 
The qualifications of Representatives enumerated in the Constitution are excliifqve, 
and can not be added to by law or bjr the action of the House. The Hou*** Jiaa* 
the pwtrr to exclude any person, with or without reason, and no tribunal can 
renew its action, but it has no right to do so. 

Roberts (minority report)^ S6th Cong Report 85, fiart 2 

A member of Congress is an ^'offlcer.** 
A member of Congress is an '* officer** within the meaning of the Constitution. 

Roberta, 56th Cong Report 85, j». 36 

He in not such an officer. 

Roberts {minority rcjx>rt)^ 56th Cong Report 85, part 2, p. 65 

Seat vacated by acceptance of disqualifying office. 
The acceptance of any office uncier the Unitetl States by a member after \\e has 
taken his seat oi)erateH a lorfeiture of the seat. The neat of a meml)er who ba*i 
accepted the office of major of militia in the District of C-olumbia was N^catini by 
a unanimous yea-and-nay vote. 

VnnNess, 7th Cong C. and IL, 122 

Holding any office un<ler the United States is incompatible with membership in the 
House, whether the duties of the office be exercised or not. 
JInmmond vs. Jferrickj 15th Cong C. and H., 2S9 

Disqualifying office does not disqualify if resigned before the beginning of the first 

session. 

A menilx»r-elect who continued to hold an office under the United States' after ele**- 

tion and after the March 4 on which the previous Congress expired, but re«gne<l 

it in Noveml)er l)efore taking his seat, held not to have forfeited his inembershiiK 

Ilanimond vs. Jlerrickj 15th Cong C. and H., 28*5 

A postmaster elected to Congress, continuing to hold his office after electit>ii and 
after the March 4 on which the previous Congress expired, but resigning Ijefore 
taking his st^at, held not to have forfeited his seat in Congress. 

E^irle, 15th Cong C. and H., 314 

Disqualifying office can not be held beyond the beginning of the first session of the 
Congress. 
" When the time arrives at which the duties of two incompatible offices are by law 
to IwdiHcharged, a man at liberty to choose between the two as effectually deolinw? 
one not entered upon by continuing in the one already held as he would vacate 
the former if he did enter upon the latter." A Representative-elect may hold an 
incompatible office subsequent to his election, and subsequent to the 4th of Man'h 
on which the previous Congress ceases to exist, but at the beginning of the first 
session of the Congress to which he is electe<i he must choose between tlie two 
offices, and if he continues to hold his former office after the beginning of the ses- 
sion he is held to have dtM:"Iine<l his election to Congress and can not afterwards 
qualify as a nieml)er. 

AS(^henck and Blair, JSth Cong Report No. 110, Ist sess., 38th Cong., p. 10 

Where disqualifying office has practically expired by limitation a formal resignation 
not necessary. 
A memlHT of Congress who ha<l held the office of principal assessor of taxes under 
the direct-tax law and had never resigned his office was |)ermitte<l to retain hia 
seat in Congress on the ground that the duties of the office had ceased and the law 
under which it was created had expired before he took his seat, and a formal resig- 
nation was lienct^ not necessary. 

Mnwford, 15th Cong C. and H., 316 
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Where contestant had been employed as "special assistant" to a United States dis- 
trict attorney, but the special work for which he was retained had l)een completed 
before the beginninjr of the session of Congress, the committee, without deciding 
whether or not the position was an "office'* within the meaning of the Constitu- 
tion, held that as the connection of the contestant with the i)08ition had practically 
ceased, no resignation was necressary, and contestant was not disqualified as a 
memlx»r of Congress. Mr. Ranney, and those signing a report made by him, held 
that the position was not an office, and also called attention to the fact that a con- 
testant was not a menilHjr of Congrt^ss. Mr. Davis, in a minoritv report, held that 
the position was a dis(|ualifving office, and that contestant not liaving resigned it 
until after the opening of the session of Congress, he ought not to be admitted to 
his seat. 

Chalmers vs. Manningj 4Sth Cong Mobley, 35-58 

Petitioner's right not waived by the acceptance of an incompatible offlee if resigned 
before begiiming of session of Congress. 
The petitioner claimeil to have l)een elected to Congress in September, 1828, for the 
term beginning March 4, 1829. In January, 1829, he accepted a State office, for 
which a meml)er of Congress was disqualifieii by the State constitution, for a term 
which would have extended beyond March 4, 1829; but in February he resigned 
the office on account of sickness in his family. He was held not to have waived 
any rights under his claimed election to Congress. 

Washhumx^. Ripley, eist Cong C. and H., 682 

Acceptance of disqualifying office by contestant destrojrs his right to the seat 
Contestant, on the same day on which he claimed to have l)een elected to Congress, 
was electe<i to the legislature of South Carolina; he took his seat and served his 
term. Before the determination of the contest he was electe<l to and held the 
office of sheriff. Both these offices were incompatible, by nature and by the con- 
stitution of South Carolina, with the office of Representative in Congress, and the 
(x>mmittee refused to award the seat to contestant, on this ground among others. 

Boiren vs. De lAtrge, 4^d Cong Smith, 100 

Whether acceptance of seat in Congress operates as resignation of disqualifying office. 
It was contended by the sitting memlier that a person holding an office under the 
United States who accents the office of memlwr of Congress by qualifying and per- 
forming its duties, should \ye held to have vacate<l his former office without a formal 
resignation, and l)e permitted to retain the latter. But the committee seems not to 
have sustained the point. 

Mumfordy 15th Cong C. and H., 318 

Acceptance of disqualifying office a resignation of former office. 
*' That the acceptance by the s^me iwrson of an office inconumtible with another 
held by him is a virtual resignation or forfeiture of the office hrst held is too plain 
a proposition to nee<l illustration. It results from the presumption that no man 
t«n intend, as well as from the policy that no man shall l)e permitted, to hold a 
trust the dutit'is of which he has dis<]ualified himself from performing." 

IhjingUni vs. Vandtwerj :f7th ( hug 1 Bart., 397 

"The acceptance and entering upon the discharge of the duties of an office which, 
from the nature of its duties, or from express legal or constitutional prohibition, is 
incompatible with another previously held, vat^tes the former offi(»e from the time 
of such acceptance and entering upon the duties assigneii to the latter office. And, 
consequently, when a person elected to Congress accepts that office, or qualifies 
and enters upon the discharge of its duties, he vacates or forfeits any office he may 
then hold under the United States. And when any nieml)er of Congress, after he 
has qualified or entered upon the discharge of his duties as such member, accepts 
or enters upon the discharge of the duties of * any office under the United Stat<»s,* 
he ipsofncU) vacates or forfeits his seat as a memlJer of Congress." 
Schenck and Blair, 38th Cong Report No. 110, 1st sess., :58th Cong., p. 9 

Acceptance of commission in the Army vacates seat. 
The office of colonel in the Volunteer Anny (in the .Mexican war) held to l)e incom- 
patible with that of Representative in Congress and that the acceptance of the 
former vacates the latter. 

Baker and Yell, i*9th ( hug 1 Bart. , 92 
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The acceptance of an office in the military service of the United States was held to 
vacate a seat in Congress, even though the commission of the officer styled him an 
officer in the "militia of Iowa." The committee were of opinion that the volun- 
teer army was part of the Army of the United States, and its officers officers of the 
United States. 
Byington vs. Vand4*i'erf S7th Cong 1 1 Bart., 396 

British pensioner eligible. 
A native American who had been an officer in the British army during the Revolu- 
tion, and had drawn half pay up to within six months of his election to Conjrre«i, 
when he had renounce it, but who had never taken the oath of allegiance to Great 
Britain, and had held office and taken the required oaths in Maryland, lielti t4> be 
eligible to Congress. 

Key, 10th Ckmg C. and H.,231 

Inhabitancy. 
A person having moved into a State two weeks before the election, announcing; his 
mtention to make it his permanent residence, but intending to spend his winters 
at his former residence in the District of Columbia, held to l>e an mhabitant of the 
State and eligible to CongreA^. 

Key, 10th Cong ....C. and H., 224 

Employment of an attorney in United States case not a disqualifying office. 
Where an attorney is employed or retained by the Attorney-General to assist in a 
given case or ca.'^es, and for a stipulated compensation, it does not make him an 
officer of the United States so as to disqualify him from holding a seat in Congres*. 

Massey vs. Wise, 4^th Cong Mobley, 367 

'* Special assistant to the district attorney" a disqualifying office. 
The office of '* special assistant to the district attorney " of the United States is an 
office of the United States within the meaning of the Constitution, and disqualifies^ 
from holding the office of member of Congress. 

Massey vs. Wise (m inority report ) , 4Sth Cojig Mobley, 371 

Disloyalty a disqualification. 
A candidate who had sympathizetl with the rebellion and had aided it by feeding 
rel)el soldiers, pointing out the hiding plat*e of a Union 8t)ldier and advising his 
arrest, etc., was held not to be entitled to l)e sworn in. 

McKee vs. Yoiuig, 40ih Cong 2 Bart., 122 

Where one claimant had l)een the editor of a disloyal newspaper durinjr the war 
and the other had served as an ensign in the rebel army, the committee lield that 
neither of them was entitled to l)e sworn in. 

Clmsty vs. Wimpy, 40th Cong : 2 Bart, 465 

Where the disloyalty of contestee was shown by a letter published by him in anen-s- 
paper, at the beginning of the war, it was held that he was not entitled to be 
sworn in. 

Smith vs. Broini, 40th Cong 2 Bart, 395 

A really loyal person eligible, though not technically within the fourteenth 
amendment. 
Where conte^tee had done acts in violation of the letter but not of the spirit of the 
fourteenth amendment, and it appeared that he had been really loyal throughout 
the war, he was held to ]>e eligible. 

Tucker vs. Booker, 4J»t Cong 2 Bart, 772 

Disloyal acts prior to complete annexation of Hawaii overlooked. 
Where it was charged that, after the annexation of Hawaii but before Congress had 
provided a system of government, the sitting Delegate (who had l3een of the Roy- 
alist party) was guilty of acts disloyal to the United States, the committee sai3, 
** We do not think that the conduct of a native of the Hawaiian Islands a year or 
more prior to the adoption of that organic act, however improper it may have l)een, 
abstractly viewed, ought to deprive the Hawaiian people of the representative 
whom they have solemnly sent." 

Wilcox, oath Cong Report 3001 
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Polygamy a disqnalifioation. 
Where a ineinl)or was duly elected, duly returned, and had all the constitutional 
qualitiirationp, but was a polypamist, the House vacated the seAt by the following 
resolution: *' Hemlved, That under the facta and circumstances of this ca«e, Brighani 
H. Rol)erts, Repre«entative-ele<-t from the State of Utah, ought not to have or hold 
a neat in the House of Representatives, and that the seat to which he was elected 
is hereby declared vacant.** 

Rohert»y oGth ( hwj Report 85, p. 52 

REBTTTTAIj. 

See Evidence in Chief in Time for Rebuttal, 

RECOUNT. 

Application for recount ihonld show lome probability of fraud or error. 
Where contestant had made an unsuccessful effort to prw*ure a recount of the Imllots 
within the sixty days, and applied for an order of tne Houst^ to 8(»nd for the ballot 
boxesand recount the votes, **the committee were of opinion that such an Applica- 
tion should be founded upon some proof sufficient, at least, to raise a presumption 
of mistake, irregularit}r, or fraud in the original count, and ought not to begrante<l 
upon the mere suggestion of possible error.*' ♦ * * *'To mlopt a rule that the 
ballot boxes should l)e opeueii ui>on the mere nqued of the defeated candidate 
would o<!casion more fraud than it could j)ossibly expose." 

Kline vs. Miiers, S8th Caiig 1 Bart., 574 

In Weit Virginia demand need not be made on day of first count. 
Under the statute of West Virginia providing for a recount on the demand of either 
party this demand need not lie made on the day of the announcement of the 
result of the first count. The governor of West Virginia erred in refusing to cxmnt 
the returns based on the result of a recount legally had. 

Smilh vs. JucksoUy Slut Cong Rowell, 15 

Can not be made in Pennsylvania by the officer taking testimony. 
Under the law of Pennsylvania jwrmitting the ballot Ikixcs to l)e opened only u}X)n 
oath as to the facts exjHJCted to l)e shown by them, and by a tribunal authorize<i 
to try the merits of the election, the minority (whose reiM)rt was sustained by the 
House) held that the magistrate taking testimony *' was not a i>erson nor a tribu- 
nal authorized to try the merit** of tlie election and hatl no authority under the 
law of Pennsylvania or of Congress to order those lK)xes t^) be broken o})en. In 
the opinion of the undersignetl, the objection of the sitting member to the o|>ening 
of these boxes wa.s well taken, and if that objeirtion had not lH»en waived at the 
hearing, the testimony as to the recount should have bi^en overruled.** 

Butler vs. J^hman ( minority report) y 37th Cong 1 Bart , 361 

Commissioner taking testimony authorized to require production of ballots. 
Where the contt»8tant, acting under the impression that the language of the statute 
"to answer the call of any j)erson or tribunal authorized to try the merits of such 
election'* did not authorize the officer taking depositions to re<iuire the |)ro<luction 
of the ballots, had called the voters instead to testify how they votetl, the com- 
mittee said: **In the opinion of the committee the contestant would have found 
ample authority for the production of the ballots in sections 122 and 123 of the 
Revise<l Statutes of the Lnite<l States. In section 123 full i)ower is given to the 
officer engaged in taking deiwjsitions in a contested election casi^ in the House of 
Representatives *to re<iuire the production of pajwrs,* and if 'any j)crson refuse or 
neglect to produce and deliver up any paper or papers in his }M)sst»HHion }>ertnm\ng 
to the election^ he is made liable to heavy penalties. The Imllots were papers per- 
taining to the election.** 

Greevy vs. Scully 5M Cong Stofer, 157 
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The notary has a right to require production of balloti. 
Under the Federal statute for taking testimony in election cases the notary has the 
right to require the production of the ballots, even under a statute (of Illinois) 
permitting the ballota to be opened only in open court or in open se^ion of the 
body tryinc the contest. It is obviously impossible to open the baliotB in op«i 
session of the House, and the notary fully represents the House and constitutes a 
tribunal for the purpose of reducing to written form such evidence as the ballots 
may contain. 

Rinaker vs. Dmming, ,54th (hng Heport 1400, p. 8 

The Constitution and the statute [for taking testimony] enacted in pursuance thereto 
are the supreme law of the land, and under this law the ballots can be require to 
be produced in a Congressional contested election case, anything in the constitn- 
tion or laws of a State to the contrary notwithstanding. A State court would have 
been under obligations to compel the production of tne ballots under the Federal 
law. 

Van Horn vs. Tarsney^ 54th Cong Report 355, part 1, p. 17 

Bight not enforeeable by State eonrti. 
The minority held that while Congress itself could not be prevented by State Liw« 
from ascertaining the result, "we do not agree with the majority that any court in 
the land has power, in aid of that Congressional prerogative, to compel officers 
* * * contrary to a State law to exhibit ballots * * * to any oflScer or com- 
missioner other than a duly authorized representative of either of the Houses of 
Congress." 

Van Horn vs. Tarsney {minority report) ^ 54th Cong Report 355, part 3, p. 5 

Not to be received where balloti eonld have been tampered with. 
Where the evidence showed a possibility that the ballots might have been tampered 
with, the minority held that no recount could be received. 

Archer vs. Allen (minority report)^ 34th Cong 1 Bart., 176 

Where ballot l)oxes were kept by the official custodians, but in such a manner as to 

expose them to the danger of being tampered with, and there were indications 

that they were tampered with, the committee unanimously refused to receive the 

results of a recount. 

Kline vs. Verree,S7th Cong 1 Bart., 3^ 

Bejeoted, where balloti improperly kept and not legally in ezittence. 
Where the ballots recounted had no legal existence, were not recounted by the full 
board of inspectors, and had not been in legal custody nor kept under effective 
precaution, tne committee rejected the recounts, holding that under the New York 
law for the destruction of ballots there could be no legal recount and that in any 
case no conlidence could he placed in a recount made under such circumstances. ' 

Noye8\». Rochrell, 5;id Cong Stofer, 28-30 

Ballots mnst be the same and in the same eondition. 
It is well settled that l)efore resort can be had to the ballots as means of proof abm- 
lute proof must be made that the ballots offered are the identical ballots cast at the 
election; that they had l>een safely kept as required by law; that they are in the 
name condition they were when cast; that they had not been tampered witli, and 
that no op})ortunity had 1)een had to tamper with them. The burden of making 
this j)reliuiinary proof rests on the party who seeks to use the Imllots as evidence. 
English vs. Hilborn, 53d Cong Report 614, p. 4 

Ballots must be so kept as to rebnt a presumption of .being tampered with. 

In order to command confidence in a recount "it is necessarv for the contestant, 

firwt, to establish the identity of the ballot boxes; and, secondly, to show that those 

boxes had l)oen so kept as to rebut any reasonable presumption that they had been 

tanii)t»red with.'* 

Butler vs. Lehman (minority report^ sustained by House), S7th Cong . 1 BarL, 358 
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Identity and integrrity of balloti mnit be shown. , 

''The law regards with jealousy and suspicion recounts of ballots and is slow to 
sanction any chan>;e from results originally declared to results effected by such 
recounts. The rules of law governing recounts of ballots are plain and positive. 
Before courts or legislative bcxiies will give weight to results of recounts of ballots 
it must be shown {Absolutely that the ballot boxes containing such ballots had been 
safely kept; that the ballotti were undoubtedly the identical ballots cast at the 
election; and when these facets are established beyond all reasonable doubt, then 
full force and effect are given to the developments of the recount.*' In this case 
the committee found the evidence sufficient aud accepted the results of recounts, 
which changed the result of the election. 

Acklen vs. Dtirrall, 4Sth Cong 1 Ells., 132 

*^ The temptation to tamper with and change the ballots after an election is so great, 
especially when the election is close and a slight change will elect the one and 
dcffeat the other candidate, that courts and the House have uniformly required the 
party offering the ballots to overcome the official count made at tne time of the 
election to show that the ballots have been kept strictly as required by law. Upon 
the person offering the ballots is cast the burden of showing that the ballots offered 
for recount are the identical ones cast at the election and have been in no way 
tampered with or changed.*' 

Wallace vs. McKinley (minority report) 4S(h Cong Mobley, 210 

The returns of election officers are prima facie correct, and a recount showing a dif- 
ferent result can not be regardea unless it affirmatively appears that the oallots 
recountetl are the same as those originally counted, and in the same condition. 
Atkinson vs. Pendlelon^ 61st Cong Rowell, 47 

In order to justify a recount it ought to appear that the statutory requirements have 
been complied'with **or clearly shown that the failure to comply therewith has 
resulted in no injury. If proper care is not taken to so preserve the ballots that 
they may not be changed they will always be the subject of a natural suspicion, and 
when a material difference appears between the original count and the recount the 
weight to be given to the recount must depend wholly upon the methods used in 
preserving the ballots free from suspicion or opportunity to do wrong. In the con- 
flict between the first and second count it is evident that the one or the other 
does not show the true result. If every opportunity to change the ballots has 
been prevented, and if the law in relation to a recount, has been complied with, 
the recount be<!omes entitled to the greater credit and should prevail. But if, on 

• the other hand, the ballots have been so kept that they may be readily changed, 

our observation upon this committee would hardly justify us in indulging in the 

conclusion presumptive that no one had been found wicked enough to make the 

change.** 

McGinnxs vs. Alderson^ Slst Cong Rowell, 636 

Balloti mnit be shown to have been safely kept. 
"In order to sustain a recount the parties seeking the benefit of it must prove con- 
clusively that between the time of the first and second count there was no oppor- 
tunity given for tampering with the ballots. It is not in this case for the contestant 
to show that the ballots might have been tampered with, but the contestee, who 
relies upon the recount, must establish affirmatively that the ballots had been safely 
kept, and that they had not been exposed to the public or handled by unauthorized 
persons.** 
D^on vs. Field, 45th Cong 1 Ells., 212 

Knst be honest, fair, and eorreot 

"Recounts to be of value must be honest, fair, and correct. It must be shown that 

the ballots were never out of the custody to which the law assigned them, and that 

they must be free from the imputation that they could have been tampered with 

by the party claiming under the recount.** 

English\8. PeeUe,48th Cong Mobley, 170 
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Mast have been condnoted as earefollj as the original count 
The House cioes not "favor the setting aside of official and formal counts, made with 
all the safeguards required by law, on evidence only of subsequent informal and 
unofficial counts without such safeguards.'' In no instance has a person entitled 
to the neat by an official count been deprived of it by a subsequent unofficial count 
** On principle it would seem that if such a thing were, in the absence of fraud in 
the official count, in any case admissible, it should be permitted only when the 
ballot boxes had been so kept as to be conclusive of the identity of the ballots, and 
when the subsequent cx>unt was made with safeguards equivalent to those provided 
by law. In the absence of either of these conditions, the proof, as mere matter 
of fact and without reference to statutory rules, would be less reliable and there- 
fore insufficient./' 

Gooding vs. Wilson, 4^d Cong Smith, 79 

In Massachusetts, can be made by beard of aldermen only when law strictly Ibllowsd. 

A statute providing that the board of aldermen, or a committee of their number, may 
examine the ballots and "determine the questions raised," on the presentation of 
a petition of 10 qualifietl electors stating that they have reason to believe that the 
original returns are erroneous "and specifying wherein they believe them to be in 
error," confers ui)on the board of aldermen, or their committee, a special jurisdic- 
tion, and must be strictly construed, and such board of aldermen can not proceed 
except in strict a<"cordance with the provisions of the statute. If they assume to 
act in a manner different from that prescribed by the statute their acts are abso- 
lutely void. 

A petition stating that the petitioners believe the returns to be in error in that there 
were more votes counted for one candidate and less for the other than were cast for 
him does not sufficiently *'spe(ufy wherein they believe them to be in error," and 
confers no jurisdiction. Such a statute does not make the board of aldermen a 
general returning l)oard, and does not contemplate a general policy of recounting 
the ballots, or that a recount shall be grantea merely because the vote is cloee. 
And if the ballots are so recounted all the proceedings and the certification of the 
result nmst be strictly in the form prescribed by the statute, otherwise the origi- 
nal count made and returned by the precinct officers must stand. 

The minority held that the petitions were sufficiently specific to confer jurisdiction; 
that the l&w contemplatea that the count made by the aldermen should prex'ail 
over the original count, and, there being no evidence going behind the returns to 
show the correctness or incorrectness of either count, the second count should 
stand. 

ZV«;i vs. Field, 46th Cong 1 Ells., 190-223 

Where ballots exposed to danger of tampering, recount not accepted. 
Where the ballot boxes had been privately opened, in some cases two or three times, 
and the ballots handled and counted by a paid a^ent of contestant, and the boxes 
had been otherwise exi)osed to the danger of bemg tampered with, the minority 
hel<l that no valid recount of such ballots could be made. 

Frederick vs. Wilson (minority report), 4Sth Cong Mobley, 406, 419 

Privately made, withont dne precantions, not considered. 
A recount privately made by an unofficial person, where there was no proof of the 
identity of the ballot^ and where it affirmatively appeared that they could have 
be^n tampered with, was not considered. 

Cboit vs. Oxtts, 47th Cong 2 EUs., 252 

Privately madA by agent of one of the candidates, not to be accepted. 
A recount privately made by an unsworn agent of one of the candidates ought not to 
be permitted to overturn the sworn returns of the officers of election, especially 
when no memoranda are presented and the testimony does not attempt to show 
the vote of either candidate in any precinct or the changes in any precinct, but 
merely the net result of the recount. 

English vs. Peelle {minority report), 4Sth Cong - Mobley, 179 
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Privately made, accepted where official recount prevented by conteitee. 
Where contestant had undertaken to have all the ballots recounteii, but had been 
prevented by an injunction issued at the instance of contestee, the committee 
accepted the result of a private recount of part of the precincts, made by an out- 
sider during a recount of the votes on local officers, on the ground that contestee 
had made this recount admissible by himself preventing an official recount from 
being held. But the House agreed with the minority and voted to recommit the 
case lor a recount. 

Rinaker vs. Downing, 64th Cong Report 1400 

When it showed the election of oonteitant he wai seated. 
Where the case had been recommitted to the committee for a recount of the ballots, 
and the recount conducted under the direction and supervision of the committee 
showed the election of contestant, the committee reported in his favor. 

Rinaker \B. Downing, 54th Cong Report 2247 

Votes gained on recount added to vote. 
A recount of the ballots having been made, at which contestant gained 131 votes, the 
committee added that number to his vote. 
Booze vs. Rmk, 64th Cong Report 849 

A recount of ballots where return discredited, proof aliunde of vote. 
Where the ballot box had been taken away over night and counted the next day 
the committee rejected the return, but accepted a recount of the ballots as proof 
aliunde of the vote. 
The minority held that, as the ballots were the very thing discredited, a count of 
them was not proof aliunde of the vote. 
Pearson vs. Crawford, S6th Cong Report 199 

Parol evidence to correct original count 
The tally sheet was kept by an unsworn outsider and was the only actual count 
made. Two witnesses swore that they watched the tally and that it was 16 votes 
more than the returns showed. The tally keei)er was not called as a witness. 
The committee counted the extra votes; the minority dissenting. 

Martin vs. Lockhart, 54th Cong Report 2002 

Accepted to change the result of an election. 
Where a recount of the ballots in one precinct, made six months after the election, 
and during the taking of testimony in the ca«e showed a change of enough votes to 
overcome the sitting member's returned majority of one vote, and the committee 
were satisfied that the ballots had not been tampered with, they accepted the 
result of the recount 

Archer YB. Allen, S4th Cong 1 Bart., 172 

Kade by ward officers, in Massachusetts, accepted. 
Under the statutes of Massachusetts (in force in 1862) the ward officers had a right 
to make an amended return, to correspond to the truth, within a certain time after 
the election. This was held to include the right to ascertain the truth by a recount 
of the ballots, and an amended return, based on a recount made seven days after 
the election, was held to be legal. 

Sleeper \9. Rice, S8th Cong 1 Bart., 476 

Where ballots could have been tampered with, but were not, recount received. 
Where the ballots had been kept unsealed in a trunk in the attic of the house of the 
clerk of the ward, and had once been privately recounted by him without untying 
the packages, but he testified that they had not been tampered with, and the coin- 
cidences of the recount with the original tallv sheets, after correctinc: mistakes 
obvious on the face of the tally sheets, were such as strongly to confirm the recount 
and to render the correctness of the first count very improbable, the result of the 
recount was accepted. 
Sle^jerws. Rice, 38ih Cong .' 1 Bart, 477 
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To be received unleii ballots ibown to have been tampered with. 
Where the contestant protUiced Iwxes from legal custodians, sealed up and in the 
same apparent condition as when left with the custodians, the majority (not 
sustainea by the House) held that under these circumstances the burden of proving 
them to have l)een tampered with rested upon the contestee, and that it was not 
enough to show merely a })omhility of their being tampered with. 

Butler vs. Ijehman (majority report)^ 37th Cong 1 Bart., 357 

Kade by nnauthorised person should be received unless impeached. 

Recounts of the ballots made within a few weeks after the elec^tion by persons who 

were unimpeached and credible witnesses, and in the f^bsence of any evidence 

tending to show that the ballots had been tampered with, should have beeji 

receiv^ to overthrow the official count made on the evening of the election. 

Gooding vs. WiUou (minorily report), 4^d Cong Smith, S3 

Kade by unofficial person accepted if his capacity and veracity shown. 
The value of a recount unofficially made by a private individual must turn npon his 
capacity and veracity. " If these are both established, as much weight should be 
given to his count as if he had been directed by the court to make it" 

Englisli vs. Peelle, 4Sth Cong Mobley, 1 71 

Accepted if preponderance of evidence in iti favor. 
Where it is a question between the original count and a recount the preponderance of 
evidence must prevail. 

English vs. Peelle, 4Sth Cong. : Mobley,. 1 73 

Where large changes explained by circumstances, recount accepted. 
Where a recount showed a change of over a thousand votes in five precincts, tut the 
seals on the ballot boxes were intact, and it was shown that Republican tickets 
were in circulation bearing the name of contestant or l>earing no name for Con- 
i^ress, and that the judges of election, not being aware of this fact, counteil the 
mllots hastily, crediting to contestee all ballots appearing to be straight Repul>- 
licran tickets, the committee counted the votes according to the recount. The 
minority held that the evidence was insufficient to show that the Imllot boxes hatl 
not been tamix?red with, and that the recount could not l)e accepted. Part of the 
minority held that the circulation of the ** bogus" tickets at some polls cast doubt 
upon tlie accuracy of the first count also, and that neither count should be accepted. 
Acklenv^. Darrall, 4Sth Cong.. 1 Ells., 124-189. 

Where balloti properly kept, and error in original count probable, recount accepted. 
Where (in Iowa) there is no law providing for a recount, the only question before 
the committee is. Are they the same ballots as cast, and what is the correct count? 
If the circumstances of the original count indicate error of a certain sort, and the 
ballots being so kept that they could not have been tampered with, a recount 
shows such error, it should be accepted. 

Frederick vs. WUson, 48lh Cong Mobley, 403 

Where original count fraudulent, recount accepted. 
Where the original count was tainted with fraud, the result of a recount may be 
accepted in lieu of throwing out the poll. 
Sullivan vs. Felton, 60th Cong Mobley, 751 

Where identity of ballots proved, recount accepted. 
The result of a recount of the ballots conducted according to the State law wasunani* 
inously accepted by the committee, though the majority expressed some doubt as 
to the .sufficiency of the evidence- showing the identity of the ballots. The minor- 
ity held that the identity of the ballots was conclusively proved, and that they 
w'ere the best evidence of the vote. 

Mudd vs. ComptoUj 5l8t Cong Rowell, 155, 164 

REJECTED VOTES.* 

i^e Votes, Ii^legallv Rejected, 
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REGIST&ATIOK. 

Required proof of qualification not presented by nonregistered voters. See Illegal 
votes, required proof of qualification not pr^ented at the polls. 

Kay be made the neceiiary evidenee of qualifloation. 
Where registration is not a constitutional qualification for voting it may be made the 
necessary evidence of qualification. A registration list is presumed to be correct, 
and the votes of persons whose names were not on the registration Jist were prop- 
erly rejected. 
McLean vs. BroarUiead, 4Slh Cong Mobley, 386 

Power of legislatnre to enact registration law. 
"The right of suffrage is rt^ulated by the States, and while the legislature of a State 
can not add to, abridge, or alter the constitutional qualifications of voters, it may 
and should prescribe proper and necessary rules for the orderly exercise of the 
right resulting from these qualifications. It can not be denied that the power to 
enact a r^istration law is within the power to regulate the exercise of the elective 
franchise and preserve the purity of tne ballot." 

Goodrich vs. Bullock {minority report), 51st Cong Rowell, 598 

Pnrpote of. 
"The intention of the legislatures of all the States in providing for r^stration lists 
is to guard against fraudulent voting, to prevent colonizing and men without fixed 
habitations from depositing their Imllots wherever they may chance to be on an 
election day, and to require residence sufficiently long in a community that the 
voter may become known and re^Eirded as a bona fide resit'ent, and not a mere 
floater or bird of passage." 

Greevy vs. ScuU, 5Sd Cong Stofer, 161 

Where registration required, election invalid without it. 
Under a law requiring the registration of voters in all towns of over 2,500 inhabit- 
ants, the committee threw out the vote of a town of more than 2,500 population 
in which no registration was made. 

Thrasher vs. Enloe, 53d Cong Report 842, p. 7 

Effect of letting aside by governor, in Arkansas. 
The governor of Arkansas had the power, under certain circumstances, to set aside 
the registration of a county and order a new one. In some counties a new regis- 
tration ordered by the governor had not been completed by the day of election, 
and the county clerks refused to certify the returns of counties and precincts not 
yet registered. The committee held that the governor ** was not authorize(^ to set 
a.*<ide the old r^istration, except by making a new one," and did not '* think that 
a fair construction of this law can give the governor the authority to disfranchise 
a county by setting aside the registration." The committee counted the votes as 
shown by auplicate original precinct returns. 

Gause\&. Hodges, 4Sd Cong Smith, 305,316,320 

Imperative, in California. 
The votes of persons whose names are not on the "Great Register" in California 
were rejected by the committee. 

mgginton vs. Pacheco, 45th Cong 1 Ells., 13 

Begistration not mandatory, in Alabama. 
The constitution of Alabama does not make registration an absolute prerequisite for 
voting, nor do the statutes of the State. 
Loioexs. Wheeler, 47th Cong 2 Ells., 76 

Registration is required in Alabama, and imregistered votes should be rejected. 

LowevB. Wheeler (mmarily report) , 47th Cong 2 Ells., 137-145 
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Raquirement of afBdavitt, in Iowa, direotorj. 
'* Where the elector, acting in good faith and honestly supposing himself to he reps- 
tere<l, deposits his vote, and the same is received by the judges, it is a \Tilid vote. 
But where the elector does not act in good faith, and knows he is not registered, 
his vote should be rejected." The buraen of showing the want of good faith is on 
the party attacking the vote. 

Campbell vs. Weaver, 49th Cong Mobley, 462 

Requirement of alBdayiti in Iowa, mandatory. 
The statute of Iowa reuuiring an affidavit of unn^stered voters is mandator}^ l>oth 
upon the officers of election and the voters, and both as to the production oi the 
affidavit and it<i contents. 

Campbell vs. Weaver ( minority report ) , 49th Cong Mobley, 472 

In North Carolina registration tranifen to newly established preeinets ihonld te 
made without personal application. 
Where two precincts in North Carolina which had been consolidated for several yean 
were again separated shortly before the election, and the judges of election at the 
new precinct refu8e<i to receive the votes of voters who did not present certificates 
that their names had been erased from the registry of the other precinct, the 
majority of the committee held that they were properly rejected under the North 
Carolina law. The minority held that the names should have been transferred 
without personal api)lication, or on personal application on the day of election, 
and that the votes rejected should be counted. 

YeaUs vs. Martin, 40th Cong 1 Ells., 389,412 

Transferred voters registered on election day, in Virginia. 
Where voters were required to be registered at least ten days before the election, 
ex(rept thost^ having transfer certificates, who might l)e r^istere*! at any time, 
including the day of election, the majority refused to count as illegal the votes of 
transferre<l voters registered on election day. The minority did not mention this 
point, but excluded the votes in question as illegal. 

Piatt vs. Goode,44th Cong Smith, 656, e^2 

When new certificate necessary under Florida law. 
A new certificate of registration is not a condition precedent to voting, under the 
Florida law, when a voter has move<l from one house to another witliin a voting 
district "While the law provides for issuing a new registration certificate to a 
voter who has change<l his residence, either within the precinct or to another <me, 
it does not require such a new certificate as a condition precedent to voting when 
the change of ret^idence is within the precinct or voting district On the contrar>', 
it expressly provides that a new certificate shall be necessary if the change of resi- 
dence is from one voting district to another, thus implying that it shall not be 
necessary if the change is not from one voting district to another. Indvsio untti^, 
exdum) a/Zmtw." 

Goodrich vs. Bidlock, 61st ( hng Rowell, 585 

Rercgistration is not necessary in Florida when a voter has changed his residence 
from one place to anr>ther in the same voting precinct. "While section 8 of the 
act of June 7, 1887, may possibly admit of a different construction, we are inclined 
to the oi>inion that a niere cliange of residence from one house to another in the 
same voting precinct should not deprive an elector of his right to vote." 

Goodrich vs. Bullock (minority report) , 61st Cong Rowell, 612 

May be proved by parol evidence. 
It was not necessary (in Virginia) to have introduced the registration lista to show 
that rejected voters were in fact qualified. "The registration books in Virginia 
are not jmblic records to which verity t«n be attached. In fact, they are only 
prima facie evidence that a man is a voter, and may be attacked by parol evidence 
m various ways." Where the question at is^ue was whether the excluded person 
was a qualified voter, not merely whether he was registered, the committee 
accepted his own testimony that he was qualified. 

Tl/'trp vs. Epes, 66th Cony Report 428 
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The books should be introdnced. 
Where the quaHfications of voters aske<l to l)e counted as unlawfully excluded were 
shown by their own testimony, the minority held that the registration books 
Hhould have been introduced. The election officers (in Virginia) were not per- 
mitted to receive parol evidence of qualiticiition, and the party seeking to have 
counted on a contest votes not cast must furnish proof of equal aignity. 

Thorp vs. Epes (minority report) ^ 35Ui Cong Report 428, part 2, p. 9 

Can be shown by parol evidence. 
The fact of registration can be f)roveil by parol evidence. "Registration does not 
create the right to vote, but it is an official memorandum of an existing right, and 
par()I evidence is as near the fact as the books. In fact, the books are made from 
parol evidence." 

Broivn vs. iSwanson, 65th Cong Report 1070, p. 7 

No reg^tration in a county, vote thrown ont. 
Where the State constitution provides that no person not registered shall l)e allowed 
to vote, and there was no valid registration m one county, hdd that there was no 
valid election and the jetnrna from such county must l>e set a^de. 

BisbeevB. Finley, 47th Cong 2 Ells., 188 

No registration in a connty, vote counted. 
Where the governor failed to apf>oint a supervisor of registration for a county, and 
there was consequently no registration as provided by law, but the election was 
held under the old registration, and no harm appears to have l)een done, held 
that the vote of the county should \ye counted. "The committee are clearly of 
opinion that voters complymg with all other requirements of the law can not be 
disfranchised by the n^Iect of public officials to furnish them opportunity to reg- 
ister." The committee were unanimous in this opinion. 

Goodrich vs. Bullock^ 6l8t Cong Rowell, 585, 613 

REGISTBATION LAWS. 

Begistration law of Hissonri nneonstitntional. 
The rt^istration law of Missouri, prescribing qualifications for voters not found in 
the Constitution, is unconstitutional. Where names are stricken from the registry 
without proper investigation and in disregard of the forms of law, voters should 
not thereoy oe disfrancnised. 

McLean vs. Broadhead (minority report), 4Sth Cong Mobley, 394-399 

Registration ordinance of St. Louis invalid. 
"The Constitution of the United States having declared that the legislatures of the 
several States shall provide for choosing members of Congress, and the constitu- 
tion of Missouri having authorized the general assembly, and that alone, to enact 
a registration law," the registration law of the city of St. Tjouis, passed by the 
municipal assembly as a city onlinance and never ratified by the legislature, was 
held to be invalid. 

Semnghaus vs. Frosty 47th Cong : .2 Ells., 387 

Begistration law for St Louis constitutional. 
The Missouri registration law of 1881 for St. Louis held to be constitutional, and that 
the votes of persons whose names had V)een stricken from the list and duly adver- 
tised according to law, and who had not applied to the board of revision for rein- 
statement, were properly rejected by the election officers. 

Frank vs. Glover, 50lh Cong Mobley, ()55 

Begistration law of South Carolina unconstitutional. 
The registration law of South Carolina is unconstitutional, because it is not a reason- 
able regulation of the right to vote, but is, under the pretense of regulation, an 
abridgment, subversion, and restraint of that right. Its unreasonable or restrictive 
features are ( 1 ) that it does not provide sufficient facilities for registration, and 
leaves to the registering officer a dangerous discretion; (2) that it attaches the 
penalty of permanent disfranchisement for failing for any cauhe to roister for the 

H. Doc. 510 52 
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first election at which the citizen would 1)6 entitleci to vote if rejeriFtered; (3) that 
it affixes a like penalty for jwirtinjj with or destroying a registration certificate; 
(4) that all applications for transfer or renewal of certificates must be made at the 
county seat of the county where the orijrinal certificate was issued; (5) that whesi 
the board of appeals has decided against an appHcant for registration, he may 
appeal, but must give notice in writmg within nve davs, and commence prooeeti- 
ings in court within ten days thereafter, or be forever debarred from voting- Thhs 
isa8i)ecial reme<ly with a fifteen days' statute of limitations; (6) that the super- 
visor is given arbitrary power to strike names from the registry list without posting 
the names and without notice to anybody. 
The minority held that the law was reasonable and constitutional. 

MiUer\». Elliott, SJsl Cong Kowell, 509-ol5,537 

Under the constitution of South Carolina, which provided that every male perx»n 
otherwise qualified who had resided in the precinct sixtv days should have the 
right to vote, the committee held that the registration law of the iState which 
required all voters to l)e registere<l b^ July 1 preceding the election was in conflict 
with this provision and was unconstitutional. 
Johnston vs. *SVoto, 54lh Cong Report 1 229 

The constitutionality of the registration law of South Carolina being brought in 
question, the committee said: *'A majority of this committee has reache<l the con- 
clusion that the voters of the district now in consideration, who were qualified under 
the constitution of South Carolina, and who were rejected under color of the 
enforcement of the registration law, are entitled to be heard in this contei*t. In 
this conclusion no violence is done to the doctrine that * where the proper authori- 
ties of a State have given a construction to their own statutes that construction 
will l)e followed by the Federal authorities.' While the supreme court of South 
Carolina has not pas8e<i decisively upon the statute in question, the people them- 
selves, the highest authority in tfiat State, have decreed its disappearance from the 
statute book." 

Wilson vs. McLauriuy 54th Cong Report 1566 

Contestant claimed that the registration law of South Carolina was unconstitutional, 

and that votes rejected because of nonregistration should l)e counted. But as, 

even on the most favorable construction of the law and the evidence, these votes 

were too few to change the result, the committee did not pass on the question. 

Moorman vs. Laliiner, 54th Cong Report ti26 

Whether registration law of Alabama unconititntioiiaL 
It was objected that the registration law of Alabama was in conflict with the consti- 
tution of the State, and that all registrations under it were therefore im lawful. 
But the committee did not consider the objection, calling attention to the fact that 
no vote in this case was shown to be affected by the only point on which the law 
could be claime<l to be unconstitutional. 

Goodwyn vs. Cohh, 54th Cong Report 1 122, p. 5 

Alabama registratioii law clearly unconstitiitional. 
The minority said on this point: *'Thi8 statement seems to be made on the idea that 
an enactment may be unconstitutional as to a class of persons and vali<l as to all 
others, and also that no one can attack an enactment as unconstitutional unless he 
shall first be able to show that he has been injured by it. Our view is that as soon 
as an unconstitutional enactment is presented to the court, in any way, which 
affects the cause before it, it will be declaretl void, not only as to the parties liti- 
gant, but as to all other j>ersons. It is on this view that enactments similar to the 
one now under consideration have been declared void by the supreme courts of 
Pennsylvania, North Carolina, and other States of the Union. * * ♦ That the 
registration law was unconstitutional and void can not, we are confident, be seri- 
ously doubted." 

Goodwfjn vs. Cobh {minority report), 54th Cong Report 1122, |>art 2, p. 8 

BEPBESEKTATIVES, aUALIFICATIOKS OF. 

tSec Qualifications ok Reprbsentatives, 
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BESIDEKCE. 

What Constitutes. 

Chiefly a question of intention. 
*' The question of domicile has been a fruitful source of difficultv to courts. It is 
because no fixed or universal rule can be adopted for it« test. The animus manendi 
is the principal point looked to in the ascertainment of domicile. If the intention 
to estaDlish a permanent residence be ascertained, the recency of the establishment, 
though it may have been for a day only, is immaterial. The intent is, in each 
case, the real subject of inquiry, *and the circumstances requisite to establish the 
domicile are flexible and easily accommodated to the real truth and equity of the 
case.''' 

Levy, iS7th Cong 1 Bart. , 43 

Aetna! abode is prima faeie residence. 
To constitute residence there must be intention to remain, but this intention is con- 
sistent with a purpose to change the place of abode at some future and indefinite 
day. Actual abode is pnmn facie residence. 

Miller vs. Thompsony Slst Cong 1 Bart., 120 

Presumption in favor of actual residence. 
The presumption should be in favor of actual residence, as against a claimed intent 
to return to an abandoned residence, when the intent only appears by the act of 
voting. 

Atkinson vs. Pendleton, Slst Cong Rowell, 56 

''Where a man has his home." 
The word ** residence" used in the constitution of Pennsylvania is equivalent to 
"domicile," not in the sense in which a man may have a commercial domicile or 
residence in one country, while his domicile of origin and of allegiance is in another, 
but in the broadest sense of the term. Either word, as used in law, is incapable of 
exact definition. "Inquiries into it are very apt to be confused by taking the tests 
which have been found satisfactory in some cases and attempting to apply them as 
inflexible rules to all. Probably the definition wiiich is most expressive to the » 
American mind is that a man's domicile is * where he has his home.' Two or three 
rules, however, are well established. A man must have a domicile somewhere; a 
domicile once gained remains until a new one is acquired; no man can have two 
domiciles at the same time. With these exceptions, it will, we believe, be found 
that nearly everv rule laid down on the subject in the books, even if generally use- 
ful, fails to be of universal apphcation, and would be opposed to the common sense 
of mankind if extended to some states of fact that may arise." 

Cessna vs. Mq/erSf 4^d Cong Smith, 61 

Presence and engagement in business sufficient. 
"In the opinion of the committee, 'having resided' simply means that a man shall, 
in good faith, have lived in Illinois for twelve months, not as a mere itinerant or 
visitor, but that he shall have been substantially engaged in business there during 
that time." 

Tje Moyne vs. Farwell, 44th Cong Smith, 420 

Both act and intention required. 
"It takes both act and intention to constitute a residence. An intention to retain a 
residence which has been left must be an intention actually to return to it and 
reside in it." 

Smith vs. JacksoUj 51st Cong Rowell, 28 

Residence to be more liberally construed for purposes of sulRrage than for other 

purposes. 

A strict rule should he applied in the definition of the terms "residence" and 

"domicile" where the nghts of property, the law of descent and distribution, or 

the law of the duty of the citizen or the subject to his government are involved. 

But in regard to suffrage the strictness of the rule should not apply in our Govern- 



Digitized by VjOOQIC 



820 DIGEST OF CONTESTED ELECTION CASES. 

ment ITnder this principle a decision of a State court in r^^rd to the residence 
of paupers, made in a caae arising under the statute providing for the support of 
paupers by the township of their residence, was held not to be a binding precedent 
upon the question of the voting residence of paupers. But the minority held it to be 
conclusive. 
Le Moyne vs. Fhnvell, 44th Cong Smith, 415 

**ColoxLiien'* do not aoquire retidenoe. 
Where the law onlv required ten days* residence in the precinct, and persons came 
into a ward ten days before the election under an agreement that they would be 
furnished board and drinks on condition of voting a certain ticket, the committee 
held that ten days' presence in the ward, under such circumstances, did not con- 
stitute residence. 

Howard vs. Cooper, S6th Cong 1 Bart., 282 

Bomioile of minor at home of hii fkther. 
Domicile of the father is domicile of the son during his minority, while the son b 
under the control and direction of the father. 

Levyy mh Cong 1 Bart., 47 

Mnit be intention to leave permanently to lose residenee. 
The committee, by a majority vote, adopted as a rule of decision ** That an individ- 
ual having the right of suffrage in Kentucky does not lose it by removal from the 
State merely^ but there must be evidence of his intention at the time he departs to 
leave the State permanently y or proof of his permanent location elsewhere, to for- 
feit his right as a voter." The House disagreed with the committee in regard to 
some of the individual cases decided under this principle, but did not overmle 
the general principle. 

Letcher \». Moore, 23d Cong C. and H., 749,825, 844 

Lost by traveling with a circni. 
Where a voter left the place of his residence to travel with a circus, sa)ring he had 
*'left for g<Kxl," but returne<i on election day and swore his vote in, the com- 
mittee lield that the vote was illegal. The minority held the evidence to be insuf- 
ficient to overthrow the presumption of legality. 

Wigginlon vs. Padieco, 4&ih Cong 1 Ells., 11, 25 

A department clerk in Waihington preenmed to have lost his residenoe in Indiana. 
The constitution of Indiana provided that '*no person shall be deemed to have lost 
his residence in the State by reason of his absence on the business of the State or 
United States." A person who had been in the Government service at Washing- 
ton for nine vears offered to vote, and his vote was accepted by the election offi- 
cers. The minority of the committee held: ** To bring him within the exception 
of the Indiana constitution alK)ve quoted, the ontu was upon the contestee to show 
the intent to return to reside, in order to overcome the opposite presumption aris- 
ing from the factot a continuing residence elsewhere for more than nine years." 

Gooding vs. Wilson ( mmority report)^ 4£d Cong Smith, 86 

Konresidence not proved by mere statement of a witness. 
The mere statement by a witness that a voter was or was not a resident, without giv- 
ing factw to justify liis opinion, is not sufficient to throw out such a vote. 

(iondnuj vs. Wilsouy 4'^d ( \mg Smith, 82 

Temporary employment does not give residenoe. 
Surveyors, whose families resided out of the Territory, who were in the Territory 
merely for the purjxxMe of working on a contract of surveying, who lived in tents, 
and who left soon after the elei-tion, their return depending on the securing of 
future contracts, were held not to be residents of the Territory. 

Torfd vs. Jayne, 38th Cong 1 Bart, 567 
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Op Laborers. 

At the place of employment 
The votes of journeymen mechanics and other laborers having no fixed and settled 
residence, but remaining for the time where they (»ould get employment, were 
received when cast in the place of employment. 

Letcher vs. Moore, ^Sd Cong C. and H., 752 

The residence of journeymen mechanics and like laborers is the place where they 
happen, for the time being, to be employed. (Cited, with approval, from Letcher 
?•«. Moore.) 

Campbell vs. Mwey, 4Sth Cong Mobley, 226 

May be acquired at place of employment 
**The habits of our people, compared with many other nations, are migratory. To 
persons, especially young men, in many most useful occupations, the choice of a 
residence is often experimental and temporary. The home is chosen with intent 
to retain it until the opportunity shall offer of a l)etter; but if it be chosen as a 
home and not as a mere place of temporary sojourn, to which some other place, 
which is more truly the principal seat of the affections or interest, has a superior 
claim, we see not why the policy of the law should not attach to it all the privi- 
leges which belong to residence, as it is quite clear that it is the residence in the 
common and popular acceptation of the term.** 

Cesma vs. Meyers, 4^d Cong Smith, 63 

**The statute which declares that employees of the State shall not thereby become 
residents of the place where employee! does not prevent their becoming residents 
if they so elect. The presumption of nonresidence can be overcome by proof.** 
Atkinson vs. Pendleton, 51st Cong Kowell, 56. 

Where the statute provides that no person shall be deemed a resident in any county 
or district by reason of being employed therein by any corporation, such employ- 
ment is not to be construed as preventing anyone from'acqmring a residence at the 
pla(*e of his employment. 
Smith vs. Jwkson, SIst Cong Rowell, 32 

Bailroad laboren may or may not gain residence at place of employment 

A person coming into an election district for the purpose of working on a railroad in 
process of construction may or may not be a resident. The c^ses should l)e deter- 
minetl by the following rules: 

** First Where no other fact appears than that a person, otherwise qualified, came 
into the election district for the purpose of working on the railroad for an indefinite 
period, or until it should be completed, and voted at the election, it may or may 
not be true that his residence was in the district. His vote having been at^cepted 
by the election oflicers, and the burden being on the other side to show that they 
erred, we are not warranted in deducting the vote. 

"Second. Where, in addition, it appears that ^ch voter had no dwelling house else- 
where, had his family with him, and himself considered the voting place as his 
home until his work on the railroad should be over, we consider his residence in 
the district affirmatively established. 

** Third. On the other hand, where it appears that he electe<l to retain a home or left 
a family or a dwelling place elsewhere, or any other like circumstances appear 
negativmg a residence in the voting precinct, the vote should be deducted from 
the candidate for whom it is proved to have been cast.** 

Cessna vs. Meyers, 4^d (kmg Smith, 64 

Chiefly a question of intent 
"It may be, and often is, difficult to determine the home or domicile of a boatman, 
or one who is constantly engaged in steamboating or on railroads, but sa* the law 
contemplates every man has a domicile or residence, it is often only known to the 
party himself. It is a question of intent, known alone to the party.** 

Frost vs. Metcalfe, 4^ih Cmig 1 Ells., 290 
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Hot acquired in place of temporary employment 
'*A temporary sojourner in not a renident within the legal sense of that term. A per- 
son who giK^s to a place for a specified purpase, and with the intention of leaving it 
when that purt)08e is acH-ompIished, noes not gain a residence^ however lonp he 
may remain. It follows that such persons as went into any of the precinct*^ in 
question for the purpose of working on the railroad and with the intention of leav- 
ing when the road should be completed had no right to vote. * ♦ ♦ Whenever 
it ap[)ears that a person came into the precinct for the purpose of working on the 
railroad, that he resided in a temporary habitation, and waa generally regarded as 
a temporary inhabitant, and that he actually left very soon after the road was com- 
pletecl and soon after the election, his vote should be rejected." 

Barnes vs. AcUutUy 4Jst Cong 2 Bart., 771 

Of St>LDIER8. 

Can not acquire residence by being quartered in a place. 
"The well-recognized rule of law * * * is this: That the fact that an elector is in 
the Army does not disqualify him from voting at his place of residence; but he can 
not atrquire a residence so as to qualify him as a voter by being stationed at a par- 
ticular place while in the service of the United States." 

WigffiyUon vs. Pacheco, 4^th Cong 1 Ells. , 12 

Under the law for the government of Michigan Territor>% requiring citizenship and a 
year's residence as a qualific^ation for voting, hdd^ that soldiers long quartered in 
the Territory, but discharged from the United States Army less than a year before 
the election, could not vote, their residence not beginning until the date of their 
discharge. 

BiddU and Richard vs. Wing, 19th Cong C. and H., 512 

May be gained at barracks by reenlistment. 
Where soldiers permanently garrisoned at a place voted there, the committee retaine<l 
the votes of such as had originally enlisted from that place or, having served t>ne 
enlistment, had reenlisted there, but deducted the others. The minority counted 
all the voti^. 

Taylor vs. Reading, 4Ut Cong 2 Bart, 664 

Of Soldiers in Soldiers* Home. 

At their original place of residence, under Michigan decision. 

Where the supreme court of the State of Michigan had, since the election, passed on 
the legality of votes of inmates of the Soldiers* Home, and had decided that only 
thoHc^ could vote at the precinct in which the Home was located who were residents 
of that precinct at the time of their admission, the committee followed this deci- 
sion and threw out the votes for nonresidence. 

Mr. Thoma.^, in a dis.*^enting opinion, argued that the opinion, having been rendere<i 
since the election, was either not retroactive, or, it retroactive, the subeeguent 
action of the jx^ople in amending the constitution so as to reverse the effect of this 
decision wa*^ also retroactive. 

Belknap vs. Richardson, oSd (hng Report 1946, part 1, p. 1 ; part 2, p. 1-6 

Of Paupers and Prisoners. 

Of paupers; in the place from which sent to the poorhouse. 
Under the law of New York providing that **no person shall be deemed to have lost 
or acquired a residence by living in any poorhouse, almshouse, hospital, or asylum 
in which he shall be maintained at public expense,'* all the committee held that 
the legal residence of paupers in the almshouse was the place of their residence 
before entering the almshouse. The majority of the committee also held that, 
"independent of all legislation, * * * by the common law, living in an alms- 
house or other place of public charity for any length of time would not create a 
residence or give the pauper the right.M of a resident in the town, ward, or city in 
which such charity is situate<l." 

Monroe vs. Jackstm, ,'Wth (.hug 1 Bart., 101 
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The committee held that paupers sent to the county TK)orhou»e from other precincts 
(lid not acquire a residence or the right to vote in the p<x)rhou8e precinct. *' Their 
residence at this place was not their own voluntary act, hut the act of the puhlic 
authorities, who, for reasons of economy and convenience, sent them here that 
they might l)e supported at the puhlic expi^ise." 

Corode vs. FoHter, 4JM Comj 2 Bart., 609 

Not acquired in poorhonse precinct. 
The legal re^«idence of a pauper is the place from which he entered the poorhouse. 
Ciunplicll vs. Moreif ( minor ittf report), 4^th ( <mg Mobley, 235 

Besidence not acquired in poorhonse precinct. 
In California, under the statute, the legal residence of a pauper is the precinct from 
which he entennl the almshouse. Paupers voting in the almshouse precinct are 
not to be presumed without proof to have come to the county almshouse from that 
precinct. 

SiilUvan vs. Felion, oOth Cong Mobley, 765 

Whether acquired at poorhouse precinct. 
There are authorities for the opinion that a pauper can not acauire a residence at 
the almshouse, and there are many strong reasons lx)th for ana against this opin- 
ion. (For a full discussion see the report (piot^^l in full in this volume.) 

Cessjin vs. Meyers, 4M ^ 'ong Smith, 65 

May be acquired in the poorhouse precinct. 
The committee, after reviewing the conflicting decisions of courts and committees, 
held that the weight of authoritv was that a pauper in a county poorhouse might 
acquire a voting residence in the poorhouse precinct, though another township 
was liable for his supjKjrt. The nunority held that the weight of authority was 
the other way. 

r^ Mogne vs. Far well, 44th Cong Smith, 416-420, 425 

*'An inmate of a county' infirmary who has adopted*the township in which the infirm- 
ary is situated as his place of residence is (in Ohio) a resident and voter in the 
township in which the infirmary is situated." (Sturgeon vs, Korte, 34 Ohio 
St., 525.) 

WaU/ice vs. McKinley ( minority report), 4Sth Cong Mobley, 198 

Campbell vs. Morey, 4Sth Cong Mobley, 228 

Prisoner in jail does not acquire a residence there. 
Where the only residence of a voter in the place where he voted consisted in having 
been kept in jail there, the committee held that **he could not acquire a residence 
* * * while in prison." 

Wigginlon vs. Fachero, 45th Cong 1 Ells., 12 

Of Students. 

Student votes legal. 
The committee, by a majority vote, adopted as a rule of decision "that the residence 
of young men from other States and counties at schools, academies, or collt^es as 
scholars or student^ is not such a residence as entitles them to the right of sufifrage 
ill the county where they are for the time being, and that all such votes be stricken 
from the poll book." The students were mostly theological students, at Center 
College, Kentucky, were all of full age, had left their former homes with no inten- 
tion of ever returning permanently, were generally supported by themselves or 
their churches, but in some cases by their parents; they paid taxes, worked the 
roads, and did militia dutv in the college town. They all swore that they con- 
sidered the college tow*n their home, and that they had no definite intentions in 
regard to residence after their educations were completed. They had most of 
them spent their vacations at the homes of their parents, and had l)een heard to 
speak of ** going home" when going to the homes of their parents. Their votes 
had basn unanimously accepted by the election officers. Tlie minority reported 
in favor of allowing tfieir votes, and the House sustained the minority. 

Leicherxs. Moore, ^3d Cong C. and H., 750,826-830,844 
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Students of mature years, who were not supported by their parents, and who had 
left their last residences animo non rerertrndi, and regarded the college town as 
their residence, not having any definite intentions in r^ard to residence after the 
completion of their studies, were held by the committee to be legal voters. 

The minority held that, though they had left their last residences animo non reter- 

tefidi, they had not come to the coll^town animo manendi jSLud ^ere consequently 

not legal voters. The House sustained the majority on this point by the casting 

vote of the Speaker. 

Farlee vs. Runk, ^9th Cong. . 1 Bart., 91, and Report 310, Ist sess., 29th Cong., p. 8 

May be aoquired in college town. 
The fact that persons voting are students in a university does not of itself create any 
presumption that they were not legal voters. Where there was no other eviden*^ 
against the legality of the votes, and the circumstances were such as to render it verv 
improbable that any students voted wlio were not legal voters, the committee unani- 
mously refused to reject their vote*. 

Duffy ys. Masony j^h Cong 1 ElU, 376 

Students emancipated from parental control and having no other home may acquire 
a residence in the town where they attend college. ( Very fully discusHe*! and 
cases cited. ) 

Campbell vs. Morey ( minority report) , 4^ Cong Mobley, 237-25 

Where young men have entirely severed their connection with the home of their 
parents and are relying on their own resources, efforts, and means, having no fixed 
determination as to their future place of abode, they may acquire a votuig residence 
in the place where they are attending college. 

Worlhington vs. Post^ 50th Cong Mobley, 652 

May be acquired in college town, though presumption to the contrary. 
** Residence is a mixed question of fact and intention. The fact without also the 
intention is not sufficient of itself to establish a legal residence; and it is a well- 
settled principle of the cases that one who leaves his home to go to college for the 
purpose of an education does not from continuance there the required time gain a 
residence. On the contrary, the very object of his stay raises a presumption 
against such result." The question in the case of students is ** whether they nave 
ever given up their last residence and undertaken to acxjuire another at the i*ollege. 
To do so they nmst either directly have renounced their former home and assume<l 
the oblij^ations of citizens in their place of adoption or done acts, open and iu^knowl- 
edged, mconnistent with the one and assertive of the other. Everyone has a well- 
recognized right to change his place of residence, and may do so* if he })roceetl in 
consonance with known principles." Where students testified that they ha<l 
ma<le the college town their residence, and there was no evidence that this inten- 
tion was not formed and acted on in good faith, the (committee held that they 
would not l)e justified under the state of the evidence in rejecting their votes. 

Poney vs. Parretly 51»t Cong Rowell, 190, 191 

Studenti may or may not gain residence in college town. 
**The fact that the citizen came into the place where he claims a residence for the 
sole purpose of pursuing his studies at a school or college there situate and ha** no 
design of remaining there after his studies terminate is not necessarily inconsistent 
with . a legal residence or want of legal residence in such place. This is to Ik» 
determined by all the circumstances of each case. Among such circunwtances the 
intent of the party, the existence or aljsence of other ties or interests elsewhere, 
the dwelling place of the parents, or, in the cAse of an orphan just of age, of such 
near friends as he had l)een acHUistoined to make his home with in his minority, 
would of ct)urse l>e of the highest importance. 

Cenima vs. Meyers, 4-^d Cong Smith, 63 

Barely acquired in college town. 
Persons residing in a college town for the purpose of attending college do not, except 
in very rare instances, ac(|uire a voting residence there. ( Very fully dis^-ussed and 
many precedents citetl. ) 

Camphdf vs. Mom/, 4^'th Cong Mobley, 218-224 
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BESIGNATION. 

See Qualifications op Rkpresentatives, and Vacancy. 

RES INTEB AUOS ACTA. 

See Evidence in other proceedings, 

BETTTRNS. 

As Evidence. 

Which best evidence. 
Where the return of a county, as forwarded to the jfovemor, contained tvp^o more votes 
for the sitting member than the return filed with the county clerk, and it a[>peared 
by adding together the votes credited to all the candidates on the former return 
that there were two more than the total number of votes certified to have been 
given, the committee deducted two votes from the vote of sitting member. 

Kelly vs. Harris, ISth Cong C. and H., 260 

Precinct returns primary evidence. 
**It is well settled that the primary returns of votes, made under State authority, 
such as these, division returns, are prima facie evidence of their legality, of the 
number of votes cast, and the rights of the re8{)e(;tive candidates." 

Butler vs. Lehman {minority report, sustained by House) 37th Cong 1 Bart., 1^58 

Precinct retnms better than county returns under certain circumstances. 
The provision of the Alabama statute of 1868 empowering the county board to reject 
votes or returns on proof of fraud or intimidation was charai^terized by the com- 
mittee as " extraijrdinary, not to say dangerous," "yet it is believed by the com- 
mittee that the action of such a board under the statute in question, and in 
pursuance of the power conferred thereby, is to be r^arded bs prima facie correct, 
and to l)e allowed to stand as valid until shown bv evidence to be ill^al or 
unjust." But where it was shown that the board haci not obtained the evidence 
which they were empowered to obtain, by the statute, and had decided the case 
upon a comparison of the i>oll book with registry lists shown to be exceedingly 
imperfect, the presumption in favor of the correctness of the decision of the officers 
of election in admitting the votes is stronger than that in favor of the a<*tion of the 
canvassing board in throwing them out. 

Norris vs. Handley, 4^d (hng Smith, 78 

Betum higher evidence than tally sheet. 
Under the laws of Iowa the returns made to the county auditor to be canvassed by 
the county canvassers are higher evidence than the tally sheet. 

Frederick vs. Wllmn, 48th ( bng Mobley, 402 

Precinct returns better evidence than county returns. 
"According to the law of Maryland, the duties of the presiding judges when assem- 
bled at the county seat are purely ministerial. They are to add up the votes of 
the precinct returns on the books of the polls and to certify the results of this addi- 
tion to the governor. They can neither throw out votes certitie*! by the pnn'inct 
judges nor return votes not certified by the precinct judges. It is presumed, of 
course, that the presiding judges will do their work accurately, and that their 
returns to the governor will contain a correct summary of the votes in their county. 
This presumption is, however, merely a prima fade one, and can be rebutted at 
any time by showing that these returns were, in fact, not a correct summary of 
the precinct returns; and when this is done, the returns to the governor must l>e 
disregarded and resort had to the primary evidence of the result of the election; 
that is, to the precinct returns themselves." 

Mudd vs. Compton, 51st Cong Howell, 150 
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When nxLimpeaohed, better evidenoe than the balloti. 
Where certain [)reeinct returns were not forwanled for Heveral days, owinjr to the 
ne^ltH't of the HtH*retary of state to furnish blanks, but there was no testimony lo 
show that the returns were incorrect, and there was oral testimony to their cor- 
ret'tnesa, contestant claimed that their correctness should l)e establisheti by pn>- 
ducinj? the ballots, as the best evidence. The minority of the committee said: 
"Thecontestee has given the vote as cast in these three precincts, as found by the 
officers who held the election, on an actual count of the tmlloUt made by them sa soon 
as the polls closed. It is hard to conceive how it is possible for a new count of the 
Imllots by unauthorizeii persons long after the election would constitute higher evi- 
dence of the true state of the vote in these precincts than we have already given. 
It would l)e exactly the same character oi evidence, but given by persom* not 
authorized under the law to make the count." 

Donelly vs. Wdxhburn (minority report)^ 4^th C(mg 1 Ells,, 506 

Hot oonclnsive on the House. 
Returns made by State authorities are prima facie evidence only and not conclusive 
on the Houw\ The jM)wer of the House to judge of returns is not confined to the 
mere judging of the authenticity of the certificate of the final returning officer. 
Spaulding vs. .\fr(Kf, M Cong C. and H., 15i> 

County return signed by majority of return judges (in Pennsylvania). 
The committee were of the opinion that a county return signed by a majority of the 
return ju<lgeH wiis valid, and on a imiiui facie case conclusive, though a minority 
of the return judgt^s prott^Bttnl and made out a different return. The minority of 
the committt^e thought that it would be safer to allow a dishonest majority tem|M>- 
rarily to <leprive a duly ele<*te<l candidate of his seat than to allow a dishonest ma- 
jority to give the seat to a jH^rson not elected. The House sustained the majority. 

KiHmtz vs. ( 'offroth ( prima facie case)^ Sitih Cong 2 Bart., 29, 42 

In Hew York, numbers on faoe of returns and not on sample ballots. 
Under the New York law retjuiring a statement of the result to be made on the face 
of the returns and sample ballots to be [>asted on the back, with another statement 
of the numl)er of each sort cast written across them, the committee, in a<*cordance 
with the deiMsion of the court of last resort of the State, counte<l the votes as writ- 
ten on the face of the returns. 

yoijen vs. UiH'hreU^ r>^i\ ( ong Stofer, 2S 

Discrepancy between tally sheet and return not oonclnsive of falsity of either. 
Where there were conflicts l)etween the tally sheets and the returns, the (n>mmitlee 
examiuiHl all the circumstances and adopted whichever count appeared to l)e ct)r- 
rect. but the mere fact of a (liscrepancy l)etween the tally sheet and the return was 
not consi(lere<l conclusive of the falsity of the return. The minority followed the 
tally sheet in all ca*JeH. 

Taylor vs. Heading, 41i^t Cong 2 Bart., 661-698 

A duly certified and recorded county return stands until shown not to represent the 
true vote. 
Where the reconl of a county lK)ard of supervisors, in California, showed a vote of 
i).S() for a candidate and the certificate of the vote signed by the president and 
clerk of the board and forwanled to the governor 8howe<l the same amount, the 
coniniittee held that this certificate and rtvord imported verity, and that the burden 
of proof was on the ])arty attacking it to show that it did not represent the true 
state of the vote. Kvidence of doubtful admissibilitv was presented. If admitted, 
it showed that the vote, as taken down by the clerk of the boarti in his notes of 
the proceedings, was 988, and that it had been changec^l to 986 on the minutes and 
<'ertificate by the clerk, in consultation with part of the members of the board, 
after the adjournment. But the evi<lence did not show that 986 was not the true 
vote, and rather indicated that it was, and the committer* held the evidence insuf- 
ficient to impeach the record. Mr. vSpringer, in a dissentiiig rei)ort, held that the 
vote as fnind bv the l)oard, rather tnan that re<*orde<i and certifie<l, was prima 
facie <'orrect, and that the burden of proof was on the jmrty sustaining the accu- 
racy of the altered record. 

Wigginttm vs. Pacheco, 4''^(h Cong 1 Klls., 7, 19 
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Only prima facie evidence. 
"The precinct returns are merely prima fade evidence of the vote, and may be 
attached, rebutte<i^ or impeachecl by evidence from any source.** 

Melhiffie vs. DavUlson {minority report) , 50th Cong Mobley, 599 

A rebuttable preenrnption of law stands behind them. 
Returns are only prima facie correct, meaning simply that a rebuttable presumption 
of law stands behind them. Their credit is greatly impaireti where the election is 
entirely under the control of one party. 

English vs. PeelUy 4Sth Cong Mobley, 170 

Presumed to be correct until the contrary proved. 
**The action of a board of supervisors of election, when in due form, is prima faci^ 
correct, and it must stand until it is shown by extrinsic evidence to be illegal and 
unjust. The presumption is always against the commission of a fraudulent or 
illegal act and in favor of the honesty and correctness of the official acts of a sworn 
officer." 

Bromberg vs. Harahtm^ 44th Cong Smith, 358 

Weakened when election officers of bad character. 
"When public officers are shown to be corrupt m^n, their acts as officers are not 
entitled to the same presumption of fairness extendt»d to officers of unimpeachable 
characrter." 

Buchanan vs. Manning {minority report) y 47th Cong 2 Ells., 321 

"In considering the evidence with reference to particular precinct returns it is first 
necessary to inquire by whom the election was held in order to determine what 
weight should be pven to the returns. Returns are, as a rule, prima facie evidence 
of the result; but if the integrity of the inspectors is in any way impeached, either 
by showing that their character is such as to cast suspicion on their acts, or that 
their belief is that frauds upon elections are justifiable, or that the manner of their 
selection was such as to indicate a purpose to procure a false statement of results, 
then the returns lose much of the weight that would otherwise attach to them." 
McDuffie ya. Turpin, 51st Cong Rowell, 264 

Should be presented by authorized officer. 
Where the returns, ballots, and other election papers of a county had disappeared, 
and it was sought to prove the vote of a precinct by one of the original returns, 
presented by an unauthorized person, but identified and its correctness sworn to 
by the judges of election, the committee hesitated to act^ept the return as evidence, 
but threw out the vote of the precinct on account of other evidence indicating 
fraudulent action on the part of one of the judges of election. 

Spencer vs. Morey^ 44^h Cong Smith, 444-447 

IJnidentiiled ballots not to be counted as returns. 
Where a number of ballots, unaccompanied b}j any affidavits or other evidence, were 
handed to the secretary of a political committee on election day, by him handed 
to the county clerk, and by him certified as votes to the secretary of state, the 
committee deducted them. 

BeUys, Snyder, 4Sd Cong Smith, 255 

True return to be counted. 
Where the return counte<l bv the governor was made by an unauthorized person, 
not based on a canvass of the precinct returns, and was false and fraudulent, and 
the return made by the county clerk, baned on a full canvass of the f)rccinct re- 
turns, showed a much less majority for the contestee, the committee held that if 
the testimony establishing the facts had not been inadmissible becaune taken out 
of time, the difference between the returns should have been deducte<i from the 
vote of contestee. 

BeUy^. Snyder, 4Sd Cong Smith, 256, 257 
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When Set Aside. 

See o/ao Election, when whole election seta^ide; Fraud; Irregularity; Intimidation; 
Officers of election, disqualification of; and Not sworn. 

For cproM irregTdarity. 
A precinct return rejected by the county returning board, irregularly forwarded to 
the governor, and showing important defects on its face, but counted by the gov- 
ernor, rejected by the committee for this among other reasons. 

Eastonxs. Scott, Uth Cong C. and H., 276 

If irregularity not mffieient to set aiide returns under State law, allegation iauna- 

terial. 

It bein^ alleged that more votes were cast for petitioner in a town than were retumed 

for him, hddy that inasmuch as this irr^ularity would not be sufficient, if proved, 

to set aside the vote of the town, under the laws of New York, where the contest 

originattMl, the allegation was immaterial. 

Van Raisselaer vs. Van AUen, Sd Cong C. and H., 74 

For firaud, uncertainty, or bribery. 
A return may l)e rejected and the entire poll thrown out (1) when the retim is 
proved to In? false and the vote not proved aliunde; (2) where the irregularities 
of the officers of elet^tion involve the result in uncertainty; (3) where the ballots 
may have been tampered with; (4) where there has been general bribery, and 
the bril)eil votes can not be separated from the honest ones. 
Hurd vs. Romeis (minority report) y 49th Cong Mobley, 431 

For ftraud, irregularity, or dlBqualiilcation of offioen. 
"An entire j)oU should alwavs lie rejected for one of the three following reasons: 
(1) Want of authority in tfie election lx)ard; (2) fraud in conducting the elec- 
tion; (3) such irregularities or misconduct as render the result uncertain." 

Reid vs. Juliany 4ist (hng 2 Bart, 831 

More votes than voters. 

A return was sought to be set aside on the ground that more votes were returned 
than there were qualified voters, as shown by the tax lists, and the House seems 
to have sustained the charge and set aside the return. 
Jaebton vs. Wayne, M Cong (>. and H., 47 

Hot set aside if possible to ascertain result 
An entire poll should never be rejected unless it is impossible to ascertain the result 
The proper course is not to reject the return and allow each party t^) pn)ve the 
legal vot43s, but to reijuire the parties to prove the illegal votes, and reject these. 
Covode vs. Phater ( minority report) , 4Ist Cong 2 fiart, 613 

Void if not made by officers required by law. 

Where, from an examination of the various laws of Florida governing elections, it 
appeared that the only officers authorized to make returns of Congressional elec- 
tions to the secretary of state were the probate judges and (in certain contingen- 
cies) the county clerks, the committee refuseil to count returns made to the sec- 
retary of stiite by the precinct insjiectors direct. But they held that if any returns 
of precinct inspectors were to be counted, all should be counted, w^hich would 
produce the same result. 

The minority held that, under the decision of the committee, returns of prednct 
inspectors made to the secretary of state after the legal time should not be counted, 
though returns made after the U*gal time by the proper officers were counted. 
But the original tabulated statement of returns on whicn the certificate of election 
was based having Ix^en put in evidence by the contestant, he could not be heard 
to object to counting all the votes included in it, including those made by the 
precinct ins{>ectors. 
Brockenbrough vs. CaMl, kf^Hh ( ong 1 Bart, 79-87, and Keport 35 
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Beeeived too late. 
Under a special statute of Pennsylvania requiring army returns to \ye fileci by Novem- 
l)er 10 and canvassed by Movember 15, hel<Ij that a return receiveil Iwtween Noveni- 
l)er 10 and 15, and regularly examined, should be counted, but one received three 
months later, substantially defective, not at^companied by a list of voters, not regu- 
larly filed nor examined by the county judges, should be rejected. 

Richards, 4th Cmff C. and H., 95 

Where the law required the return to be made in Octolier or (under certain circum- 
stances) in Noveml)er, and it was not made until May, the committee sent for the 
original county returns, and these confirming the district return, the election was 
held not to be invalidated. 

Bard, 4th Cong C. and H., 116 

Where, under the law of Geoi^ia, returns were required to lye transmitted within 

twenty days after the election, and the result certified within five days thereafter, 

held, that returns transmitted after the l^?al time could l)e counted by the House, 

though not by the governor. 

Spaulding vs. Mead, 9th Cong C. and H. , 157 

A law requiring the poll books to be returned to the clerk's office within a certain 
time held to l)e directory merely, and that a failure to return them within the 
required time would not vitiate the election, it apjHjaring that the returns were 
afterwards returned and filed and had been in the meantime in the hands of the 
agent of the party asking for the reje<*tion of the returns. 

Draper vs. Johnston, '22d Cong 0. and 11., 712 

The committee held that the provision of the Florida law requiring returns to be 
mmle to the secretary of state within thirty days was only directory, and counted 
all returns otherwise legal, though not received by the secretary of state until 
after the thirty days. 

Brockenbrough vs. Cabell, 29th Cong I Bart., 84 

Where a precinct return was not received by the county managers until the day 
after they had consolidated the return, and was not included in their return to the 
governor, the committee unanimously counted the vote. 

Sloan vs. Rawls, 4^d Cong Smith, 147, IfiS 

Properly certified, to be aocepted. 
A return, if properly identified, to 1x5 accepted even if found in the i)os8ession of an 
unauthorized person. 
Spencer vs. Morey {minarUy rejxyrt), 44th Cong Smith, 467 

Ho returns made, vote eonnted on ontiide evidence. 
In a number of precincts from which returns were not ma<le or not counte<l the 
committee counted the vote on outside evidence, which in other precincts from 
which returns were made they did not hold sutficient to overcome the returns. 

Mcfhigie vs. Turpln, 5£d Cong Stofer, 53-62 

Hot transmitted, vote shown by reeord in clerk's office. 
Where, through the neglect of the town representative in the legislature, to whom 
the town return had been legally intrusted, it was not delivered to the State can- 
vassing committee, but the record in the town clerk's office showed how the votes 
were cast, the committee counted them as cast. 

MaUaryvs. MerriU, 16th Cong 0. and II., 331 

Hot signed. 
The return from a precinct which gave a larger majority for the sitting member than 
his total majority was not signed by the poll keei)er8. This was alleged as a ground 
for setting the election aside, but the committee aecide<l the case on other grounds. 

Randolph vs. Jennings, 11th Cong C. and II., 240 
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Where one of the returns was not signed by the judge, as required by law, the com- 
niittee were unanimously of the opinion that the objection to it on thL* ground 
ought not to prevail. 

Butlrr vs. Lehmariy S7th Qmg 1 Bart., 354 

An unsigned pa{)er purporting to be a return is void. 

Bisbee vs. Flnlnj, 47th Cbtig 2 Ells., 190 

Where it was properly canvassed by the county canvassing board, and there is no 
indication of fraud, it must be presumed to have been correctly received. 
Bisbee vs. Finieij ( minority report), 47th Cong 2 Ells., 230 

Where poll books, tally lists, and returns were without signatures, and also where 
the poll book was signed by the judges, the tally list by the clerks, and there was 
no return proper, the committee refusetl to count the votes. 

Fuller vs. Dnwmn, S9th Cmg 2 Bart., 133 

An unsigned statement counted as a return by the tx)unty commissioners was 
rejected by the committee. 
LangMon vs. Venable, old Cong Rowell, 444 

*'The committee are of opinion that where the law requires the certiticrate to be made 
by three officers, a majority at least must sign it to make the certificate evidence. 
This is not a merely technical rule; it is substantial, because the refusal or failure 
of a majority of the board to sign the return raises a presumption that it is not 
correct.'* 
NiblackwP. Walls, 4^d Cong Smith, 103 

Hot certified. 
Where a poll book (in a viva voce election) was not certified by any of the officere 
of election, the committee rejected the votes, though they had lieen (H>unted by 
the county and State canvassing boards. 

Chrisman vs. AndersoUf 36th Cong 1 Bart., 334 

The law of Kentucky requiring the poll book to be certified over the si^atures of 
the election olficers is directory merely, and an uncertified return, especially when 
it has already been counted by the county and State canvassers, ought not to be 
rejected. 

Chrisman vs. A nderson {minorily report) , 36th Cong 1 Bart., 337 

Where poll books (in a. viva voce election) were not certified to be correct by any 
officer of election the precincts were rejected. "This objection is substantial and 
not technical. The paper purporting to be a poll book from this precinct proves 
nothing whatever. To admit such a paper as evidence would be to set aside all 
rules and open wide the door for fraud.'* 

Barnes vs. Adams, 4lst Cong 2 Bart,, 771 

Cured by a certificate of their contenti from eounty canvaiters. 
Where the law required the county commissioners to transmit to the secretary of 
state "a statement of the whole number of votes given in their county for each 
candidate," and the commissioners rejected certain precinct returns because not 
certified to by the inspectors, but transmitted a statement of the number of votes 
for each partV shown by the rejected returns, the committee held that this state- 
ment cured the defecrt in the returns. 

LynchvB. Chalmers, 47th Cong 2 Ells., 356 

Hot cured by certificate of iti contenti from county canvassers. 
A return not certified by the inspectors proves nothing, and its rejection by the 
county commissioners was proper. A certificate from the commissioners stating 
the fm*t of its rejection and also the number of votes shown by it for each party 
can not cure the defect. 

Lynch vs. Chalmers (minority report), 47th Cong 2 Ells., 365 
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Omission of the word *' junior " (see also Ballots) . 
X'otes cast for Silas Wright, junior, but returned by mistake of the insj>ector8 as cast 
for Silas Wright, were counted by the committee as cast, on proof of the facts. 
Wright vs. Fisher, 21st Cong C. and H., 518 

Where votes shown by the evidence to have Ixicn cast for James Guyon, junior, were, 
by mistake, returned for James Guyon, the House counted them as cast and seated 
the petitioner. 

Guyon vs. Sage^ 16th Cong C. and H., 348 

Where votes ciist for Daniel Ilugunin, junior, were, by mistake, returno<l for Daniel 
Hugunin, the committee, on proof of the facts, counted the votes as cast, and the 
seat was given to the petitioner. 
Ilugunin vs. Ten Eyck, 19th Cong ^^ C. and H., 501 

Evidence to Impeach. {See also Evidence and Fraud.) 

** Before the oflScial return can be properly rejected, there must l)e satisfactory proof, 
that the proceedings in the condnct of the election or in the return of the vote 
were so tainted with fraud that the truth can not be correctly ascertained from the 
returns. In other words, the returns mast be accepted as true until they are 
clearly shown to be false.*' 

Goodrich vs. Bullock {minority report) y Slst Cong Rowell, 599 

Outside partisan count insnffieient 
"It would be an exceedingly dangerous precedent to permit the actual returns as 
made by the inspectors and sworn officers of election to be disregarded and 
impeached by returns made out by irresponsible partisan workers at the polls." 

McDuffieyQ. Turpin, 52d Cong Stofer, 62 

Evidence of voters not received nntil foundation laid by proof of ftrand. 
Where 124 voters testified that they voted for contested in a precinct where he was 
returned as receiving only 18, but there was no other evidence of fraud, the com- 
mittee said: "But it may well be questioned whether such testimony as this ought 
to be received to invalidate an election. It would be productive of unending frauds 
and perjuries to permit parties to come forward after an election by ballot and 
swear that they vote<l <lifterently from what the ballots themselves exhibit. Espe- 
cially must this principle apply under the system adopted in New Mexico, where 
every ticket is numbered and tne number also recorded in the poll books opposite 
to the name of the voter. The onlv proof w^hich ought to be aclmitted to establish 
a fraud such as that charged in this case would be to show, by affirmative testi- 
mony, that the judges, clerks, or some other persons actually withdrew the tickets 
given by the voters and substituted others for them. Until this shall l>e shown 
the oath of the voter should not be received to contradict the record and the ballots 
themselves. The very nature of the ballot renders this principle a necessity; other- 
wise every electicm ought to be tried over a second time by the oath of the voters 
instead of the ballots deposited in the boxes in the presence of the officers and of 
the public." 

Oteroxs. Gallegos, 34th Cmg 1 Bart., 184 

It seems to l^e implied in the argument of the minority report in Miller vs. Elliott 
(as well as in several other minority reports in the Fiftv-hrst Congress, though the 
ruling is nowhere explicitly made) that the minority field the law to be that the 
false or fraudulent character of the returns could not l)e prove<i in the first instance 
by calling the voters or otherwise proving that the votes received bv a candidate 
was larger than that returned for him, but that a foundation must first be laid for 
this sort of proof by showing suspicious circumstances connected with the election 
or count sufficient to overthrow the presumption of the fairness of the returns. 
Miller vs. Elliott {minority report) y Slsl Cong Kowell, 571 
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Testiiiiony of voten to overthrow return. 
Where more voters testifie<i to having voted for contestant than were retume<l for 
him, and there waa circumstantial proof of fraud, the committee rejected the 
returns, and counteil only the votes proved outside the returns for contestant 
Where the circnmHtantial proof of fraud was lacking, except the discrepancy in 
the votes, the ct)mmittee preferred not to reject the return, but counted for con- 
testant the extra votes proved for him. 

}yashhnm vs. Voorhees, 39th Cong 2 Bart.. 60-64 

The committee, by a majority vote, adopted as a rule of decision **that votes 
reconied upon the po!l books as given to one candidate can not be changed and 
transferred to the other by oral testimony.*' The minority reporte<i that where 
voters made oath that they had voted for one candidate, and their votes appeared 
upon the i)oll book (the election being viva voce) as voting for the other, they should 
be count€Ki according to the testimony of the voters; and the House sustained the 
minority. 
Letcher \9. Moore, 2Sd Cong 0. and H., 750, 826, »44 

Tefltimony of voters may be iiunfficieiit 
Where contestant called 12 more voters who swore they voted for him than were 
returned for him, but at least 12 of the witnesses were either impeached or 
showed that they did not really know for whom they voted, the committee unani- 
mously disregarded the testimony. 

Wright vs. FvUer {minority report), S3d Cong.. Report 136, part 2, pp. 6 and 7 

Testimony of voters not snfficient. 
Where in one precinct the contestant was returned as having? received 35 votes, and 
60 voters (or at least 55) swore that they had voted for him, the committee held 
that **thi8 does not constitute such proof of fraud as to require them to reject the 
return, but tliey might properly add to it such votes as the contestant proves were 
ca«t for him above the number returned.'* But it not being material to the result 
of the present («se, the committee made no coimt of them. The minority held 
that an examination of the evidence showed it to be insufficient for any purpose, 

Sloan vs. Rnwh, 4^id Cong Smith, 150, 157 

The testimony of voters as to how they voted may be overthrown by circumstances, 
such as the illiteracy of the voters, rendering it impossible for them to know how 
they vote<l, the circulation of mixed tickets, the improbability of the result appar- 
ently shown, etc. 

Bi.^hee vs. Finley (minority rej)ort), 47th Cong 2 Ells., 219 

Testimony of voters may prevail over returns. 
Where voters testified that they voted for contestant who were not returned as vot- 
ing, or as voting for contestee, the committee counted their votes according to 
their testimony. 

Jilair vs. Barrett, Sfith Cong 1 Bart., 318 

Evidence of voters snfficient 
When* the testimony of all the voters in two townships was taken and it appeared 
that many more voters were cast for contestant and many less for contestee than the 
returns showe<l, the committee were unanimous in counting the w>te atx-ording to 
the testimony and not according to the returns. The minority, however, held that 
no fraud was proved. 

Delano vs. Morgan, 40th Cong 2 Bart, 171, 172, 179 

Where contestee was returntnl as receiving only 475 votes at a poll, and he called 
5()H voters who clearly swore that they were legal voters and vote<l for him, and 
proved 48 votes more by other testimony, the committee held that this sort of 
testimony was admissible to show the incorrectness of the return. ** In the judg- 
ment of the committee the evidence of these witnesses is as full, complete, and 
reliable as it is possible for human testimony to be pven. It would be received 
in any court of justice in the country and held sufficient to establish any fact in a 
civil or even criminal casc\" 
HeidYS. Julian, 41st Cong 2 Bart, 828 
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Where a laiyer nuinl)er of voters than were returned as voting for contestant testified 

that they voteii for him, and the testimony of the ticket distributers indicated a 

still larger number, the returns were rejected for fraud, and the vote counted 

according to the proof. 

Lowe\8, Wfieeler, 47th Omg 2 Ells., 66-75 

Where contestant was returned as having received 139 votes in a precinct, and 283 
voters testified to having voted for him, and the testimony of persons who read 
the tickets, saw them voted, and kept a list of the voters, showed that 377 votes 
were cast for contestant; heldj that this was sufficient to reject the return and count 
only such votes as were proved aliunde. 
Langston vs. Venable^ 51st Cong Rowell, 462 

When Rejected, what Votes Counted. {See also Fraud, effect of. ) 

Only votes proved aliunde eonnted. 
Where the return is so tainted with fraud that the truth can not be deduced there- 
from it should be rejected. **The proposition is too plain to admit of dispute; to 
hold as true that which is so false and fraudulent that the truth can not be deduced 
therefrom is to hold an al)surdity. * * * But the rejection of a return does 
not necessarily leave the votes actually cast at a precinct uncounted. It only 
declares that the return having been shown to be false shall not be taken as true, 
and the j>artie8 are thrown back upon such other evidence as is in their power to 
show how many vcted, and for whom, so that the entire vote, if sufficient pains 
be taken and the means are at hand, may be shown and not a single one be lost, 
notwithstanding the falsity of the return.** 

Washburn \s. VoorJiees, 39th Cong 2 Bart., 58, 62 

**No legal voter is disfranchised by throwing out a fraudulent poll. The only effect 
of such action by the proper tribunal is to destroy the prima facie character of the 
return and to deny to the official acts of such officers the legal presumption of 
correctness usually' accorded to the conduct of faithful acrents. The way is always 
open to every candidate upon the trial of any contesteo-elected case to come for- 
ward and prove the vote which he received at any and every assailed precinct.** 
Reid\9. Julian,41st Cong 2 Bart., 832 

"The returns of an election must be certified by the proper officers. If not so certi- 
fied they prove nothing, and when offered in evidence, if objected to, they must 
be rejected. * * * It does not, however, necessarily follow that the vote cast 
at such election is lost or thrown away. An uncertifiea return does not prove what 
the vote was, that is all. The duly certified return is the best evidence, but if it 
be shown that this does not exist we doubt not secondary evidence would be 
admissible to prove the actual state of the vote. 

"The failure of an officer, either by mistake or design, to certify a return should not 
be allowed to nullify an election, or to change a result, if other and sufficient and 
satisfactory evidence is forthcoming to show what the vote actually was.** 

McKenzie vs. Braxton^ 4^d Cong Smith, 25 

Where the statute required the county returns to be signed by at least two of the 

three county canvassers, and the State canvassers rejected a county return because 

it was only signed by one officer, the committee sustained the action of the State 

canvassers in rejecting the return^ but counted the vote upon proof aliunde. 

Norris vs. Handleyy 4^d Cong Smith, 73 

"In the absence of the certificate prescribed by law recourse will be had to the poll 
lists, the ballots, or other returns, and if from these or any of them the result can 
be ascertained, and there is no taint of fraud, effect will be given to the result pre- 
cisely as though the certificate was present.** 

Oooding vs. Wilson {minority report) , 4^d Cong Smith, 86 

In one precinct it was shown by the testimony of the sheriff, who had seen the votes 
counted, that at least 42 votes were given for sitting member, but the returns gave 
hini no votes at all. The committee excluded the vote of the precinct. The con- 
testant asked that he be allowed the vote returned for him and the sitting member 

H. Doc. 510 53 



Digitized by VjOOQIC 



834 DIGEST OF CONTESTED ELECTION CASES. 

the 42 votes additional; but the committee said: ^* It having been shown that the 

return is fraudulent and false in a matter so material as the suppression altogether 

of the whole of the sitting member's vote, it can not be received for any purpoee." 

NibUickya. WaUs.i^dCkmg Smith, 102 

When a return is shown to be fraudulent only such votes as are proved aliuncU can be 
counted. 

Lowe\%. Wheeler (minority report), 47th Cong 2 Ells., 155 

When the evidence shows a return to be false, it is impeached and destroyed as evi- 
dence. The vote mav be proved by the voters, and no vote not proved can be 
counted. (Cases cited.) 
Bisbeeva, FirOey, 47h Cong 2 Ells., 180 

If returns are shown to be fraudulent no correction can be made on the basis of the 
returns. They must either be accepted as correct or rejected in toto. In the latter 
case no votes not proved aliunde can be counted. 
Bisbeevs, Firdey (minority report) , 47th Cong 2 Ells., 233 

Where the prima facie character of the returns is destroyed, only those votes proved 
aliunde can be counted. 
McDuffievs. Davidson, SOlh Qmg Mobley, 69? 

Where the evidence shows a return to be false and not a true statement of the votes 
cast, such return is impeached and destroyed as evidence. But the rejection of a 
return does not necessarily leave the votes actually cast at a precinct uncounted. 
The return being shown to be false, the parties are thrown back on such evid^ice 
as it may be in flieir power to produce to show how many votes were cast, and for 
whom. All the votes may thus be proved and counted, but if only a part is proved, 
those proved are to be counted and the rest disregarded. 
Featherston \s. CaU,5l9t Qmg 1 Rowell, 103 

Where the returns were rejected for fraud, and the only votes proved aside from the 
returns were for contestant, held, that no others could be counted, for "it ia evi- 
dent that giving to contestee the vote not accounted for would be a direct ^icoor- 
agement to election frauds, as it would give him the benefit of every fraudulent 
vote which his friends had made it impossible for the opposition to expose, even 
after the i>roof clearly established fraud to such an extent as to destroy abmlutely 
the integrity of the official returns. In no case has such a rule been adopted." 
LangOonxs. Venable, Slst Cong Rowell, 465, 466 

Where ballot boxes were proved to have been stuffed, the returns were rejected and 
no votes counted except those proved or conceded aside from the returns. This in 
spite of the fact that the excess of votes had been "puiged" as provided for in tbe 
statutes of South Carolina, for "such method of disposing of extra ballots is pro- 
vided for mistakes, and not for frauds.'' 
MiUervB, Elliott, Slst Cong Rowell, 625, 526 

Where the ballot boxes had been stolen by an armed body of men, after the close of 
the polls, the committee counted the votes according to the evidence of the vote 
cast. The minority found that the evidence was insufficient to establish the vote 
received by each candidate. 

GoodrichxB. BuOock, 51st Cong Rowell, 692-694, 615 

When returns are impeached they can not be received for any purpose, but onlv those 
votes proved aliunae can be counted. "If the returns have been fiilsified by the 
election officers it is a well-settled rule of law that they cease to have any prima 
facie effect, and each party can only be credited with such votes at the box m ques- 
tion as he may show by other evidence. This rule is one of long standing. It 
works no haroship upon contestee which does not fall as heavily on the contest- 
ant. The contestant is required in the first instance to show the fraud in the return, 
and then must follow that up by proving his vote; or, in some instances, the proof 
of the fraud is connected with tne proof of his vote." 

ClaytonvB. Breckinridge, 61st Cong Rowell, 691 
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Where rejeoUon would inereaae the evil, true vote determined approximately. 
Where the ballots of a precinct were stolen and secretly returned after having l)een 
obviously tampered with, but the rejection of the return would only increase the 
evil done by tne fraud, the committee said: ** It is the duty of the committee to 
ascertain, as nearly as may be, the true vote, that the right may prevail at least 
approximately." 

Moore vs. FSmston^ 5Sd Cong Report 1164, p. 10 

Only thoee proved aliunde oonnted. 
Where fraud was established by proof that a large part of those returned as voting 
did not vote, part of the committee rejected the returns entirely and only counted 
such voted as were proved aliunde; others of the committee eliminated the number 
of votes shown to be fraudulent and counted the remainder on the basis of the 
returns. 

Aldrich vs. Robbin*, 54th Cong Report 572 

Where returns impeached, votes proved aliunde counted. 
** The universal rule of law is that where the evidence shows the returns to l)e false 
and not a true statement of the votes cast, such returns are impeached and destroyed, 
but that the true vote may be proved by calling the electors whose names are on the 
poll list as having voted at sucn election, and such votes as are proved by competent 
evidence should be counted for each candidate. Fraud does not invalidate the 
legal vote cast, but simply makes it necessary for those claiming the l>enefit of it 
to prove the vote. The rule of rejecting an entire poll is not to be adopted if it 
can be avoided." 

Aldrich vs. Robbiiis (minority report), 56th Cong Report 327 

Where rejected, uujuit to count votes for only one candidate on proof aliunde. 
Where the returns of a poll were proved to be false and fraudulent, and the general 
testimony of the vote was very conflicting, and fhuch of it impeached, the com- 
mittee unanimously rejected the returns and refused to count any votes on this 
general testimony. But contestee had calle<i 308 voters, who testified that they 
voted for him, and asked that these votes be counted. The committee held that 
as these voters were verv ignorant and might easily have been deceived, or per- 
haps induced to swear ml^ly, the testimony was very doubtful. But even if it 
were accepted the votes ought not to be counted, because it would be counting the 
vote for only one candidate (there l)eing proof that the other candidate received a 
considerable number of votes, but no definite proof of the number), and would 
be giving to contestee, already the beneficiary of the fraud, a larger majority than 
was given him in the fraudulent returns. Tfie minority held that the votes should 
be counted, and referred to many cases to show that the evidence of the voter was 
the best evidence of the vote. 

Finleyye. Bishee, 45th Cong 1 Ells., 87,110 

** Your committee admits that if there was no evidence other than the returns, thev 
being fraudulent and void, proving that the contestant received votes at said poll, 
then it would be unquestionably right to count the vote clearly proven to have 
been cast for contestee. But when the proof shows that a large number of votes 
were, in point of fact, cast for one candidate, as for the contestant in this case, but 
the number not being suflBciently certain to enable them to be counted, it seems 
to your committee to be manifest injustice to count the votes of his opponent, 
thereby increasing his majority to the full number of votes so counted. There is 
no rule of law or equity that will justify such action, but it would be a clear case 
of uncertainty in the proof * * * and the entire vote must be rejected." 
Finley \a. Bisbeey 45th Ccmg 1 Ells, 88 

If a return is to be rejected, and votes counted for contestant, the contestee should at 
least be given his well-defined party vote, which was cast for him. 

Langston vs. Venahle {minority report), 5l8t Cong Rowell, 489 

All votes not proved for contestant counted for contestee. 
Where, in a case investigated by a subcommittee of the Committee on P^lections, after 
the death of contestant, more voters in four precincts testified to having voted for 
contestant than were returned for him, the mmority held that the truth of this tes- 
timony, considering the character of the voters, was very doubtful, but that even 
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if the testimony were to be believed, all the votes in the precincts attacked which 
were not proved to have been cast for contestant should be counted for oontestee. 
This rule should be applied because of the unfair manner in which the testimony 
was taken and abruptly closed by the investigating committee, and because the 
rules established in contested-election cases should not apply to an investi^tion 
like this. 

Qayton vs. Breckinridge (minority report) j 5M Cong .Rowell, 781 

Where proof aliunde ihowi lame ref nlti at return, yotei coimted. 
Where "concerning the precincts wherein the irregularities were of so grave and 
important a nature as to affect the validitv of the returns, the secondary proof of 
the actual votes cast shows a result not differing from that shown by the returns,*' 
the committee counted the votes. 

Bums vs. Young^ 4Sd Cong Smith, 181 

Where county return fatally irregular, precinct returns counted. 
Where the precinct returns were delivered to an unauthorized outsider, who kept 
them some time, consolidated them himself, and signed the names of the mana- 
gers to the consolidated return, without their knowledge or consent, and this 
return, showing the vote of the county unanimous for contestee, was forwarded to 
the secretary of state indirectly and irregularly, the committee held that the con- 
solidated return was of no value, and expressed the opinion that very little confi- 
dence was to be placed in any of the returns. They, however, counted the pre- 
cinct returns, except one which did not show in what county or precinct the election 
was held. 

Sloon vs. RawUy 43d Cong Smith, 152 

Where county return rejected, only preoincte proved aliunde counted. 
Where a county return was baaed on the votes of only three of the five precincts in 
the county and had been rejected by the State canvassing board, the committee 
counted only the precincts whose vote was proved aliunde, 

NiblackvB. Walls, 4^d Gong Smith, 102 

Where returns not conclusive, votes counted according to the ballots. 
Where the precinct returns did not show for what oflSce votes cast for contestant and 
contestee were given, and the county clerk had refused to certify the vote to the 
secretary of state, but the ballots themselves had clearly shown that the votes 
were cast for Congress, the committee counted the votes. 

BeUvB. Snyder, 4Sd Cong Smith, 255 

Must be shown to have been counted before they can be deducted from total result 
Where returns are asked to be rejected for irregularity, it must be shown **(1) that 
the votes embraced in these returns were actually counted, and (2) that it was 
unlawful to count them.'' The mere fact that these returns are on file with the 
secretary of state or the county prothonotary is not evidence that they were included 
in the canvass. " While it might well be claimed that the presence of regular 
returns in these oflSces would be prima facie evidence that they were embraced in 
the canvass, how can it be said that tne presence of irregular returns would be 
prima facie evidence that they were counted?'' 

Fuller vs. Dawson, 39ih Cong 2 Bart, 134 

Where return stolen and ballots altered, votes counted on proof of contents of original 
return. 
Where the seal of the box containing the returns and ballots of a precinct had been 
broken open after the delivery of the box to the countj canvasBers, the return 
abstraeted and the ballots altered so as to show a practical reversal of the vote, 
and the county canvassers counted the ballots in the box and canvassed the vote 
according to them, the committee counted the vote according to the proved con- 
tents of the original returns. 
MackeyvB. O'Connor, 47th Cong 2 Ells., 568 



Digitized by VjOOQIC 



ftETXTRNS. 837 

Whbn Rejected, What Evidence Required to Establish the Vote Aliunde. 

Legality of Totei mmt be proved. (See aim Eyidence. ) 
Where a return was rejected because of proof that ille^l votes had been received 
with the fraudulent connivance of the officers of election, held, that proof aliunde 
of the actual number of votes cast for each candidate was not sufficient; there 
must be proof of the number of legal votes cast. 

FmleyvE. Walls, 44lh Cong Smith; 389 

Where retnmi rejected for fraudulent yoting, proof of the Tote aliunde must fully 

thow qualiiloationi of voters. 

Where there was no l^al registry in a precinct and the return was rejected because 

of frauds made possible by the lack of registry, the committee were, "however, of 

opinion that it was competent for either contestant or sitting member to prove the 

casting of legal votes at this poll, even without a register; but, in such case, the 

voter must make special proof of his qualification to vote in a manner particularly 

pointed out in the statute." But no such proof being made, and the fraudulent 

transactions upon which the return was based being such that no presumption of 

the legality of any vote could arise from them, the whole vote was excluded. 

Dodge vs. BrookSy S9 Cong 2 Bart, 85 

Contents of rejected returns must be fully proved. 
Where in several counties it was charged that the abstracts of the vote made out by 
the county clerk represented only jmrt of the vote of the county, the committee 
held that the abstracts, having been regularly certified and transmitted and acted 
upon by the State authorities, were prima facie evidence of the vote, and the con- 
testant having produced no precinct returns or other sufficient evidence of the vote 
of any precincts that may have been omitted, the vote as counted was allowed to 
stand. The minority held that precinct returns having been unlawfully rejected 
by the county clerks, under fraudulent instructions from the attorney-general, and 
a complete abstract being in eat^h case in evidence and prove<l to he correct, the 
vote was sufficiently proved and should be counted. 

GausewQ, Hodges, 4Sd Cong Smith, 291-322 

When return rojeoted, vote may be counted upon any evidenee sufficient to show it. 
"Upon the impeachment of the return, the party relying on it may show the true 
vote by other evidence. This may be done by a recount of the ballots or by the 
testimony of the voters or of anyone who was present at the election and is able 
to establish the true result. When this can not be showTi no vote from the pre- 
cinct for any of the candidates can be counted.** 

Uurd vs. Ronieis {minority report), 49lh Cong Mobley, 431 

Parol evidence of vote inadmissible when documentary evidence accessible. 
** In the absence of any evidence of the loss, destruction, or inacce^dbility of the 
returns, parol evidence as to what the vote was should not be considered. * * * 
In the absence of any legal evidence as to how the vote was counted from a pre- 
cinct by the county canvassers in canvassing the vote of the county, the evidence 
of the voters as to how they voted is immaterial." 

Smalls Y^, EUioU, 50th C&ng Mobley, 665 

Identity of names prima facie evidence of identity of persons. 
Where it was shown that persons voted for the sitting member whose names were 
the same as names founa on the register of those persons who had elected to retain 
their Mexican citizenship, the committee held that this wslb prima facie evidence 
that the persons voting were Mexican citizens and sufficient to shift the burden of 
proof. In the absence of contradictory testimony the votes were shown to be 
illegal, without further proof of the identity of the voters and the persons on the 
list of Mexican citizens. 

Otero vs. Oallegos, S4th Cong Report 90, pp. 4-6 
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Where identity of voten not dearly shown. 

Where it was proved that persona of the same name as thoee voting had been natn- 

raiized since the election, and that the voters had rehised to obey the subpoena of 

the commissioner to testify in the case, the committee held that they were proved 

to be illegal. The minority held that the identity of the voters was not shown. 

Wright vs. Fuller, 32il Cong 1 Bart., 159; and Report 136 

Where returns r«jeeted by oonnty oosnvassers oonnted only on extrinsie proof of 

oorreotness. 

'* Mistakes and errors of the election officers in declaring the result and making the 

returns will not vitiate the election." Where the countv boards had rejected the 

votes of a larp^ number of precincts on technical grotmds, the committee, "out of 

extreme caution," counted only thoee shown by extrinsic proof to be correct 

Craig Y8, Shelley, 48ih Cong Mobley, '373-376 

Yote at "side polls" indication of vote. 
Where the ballot box in a precinct had been stolen after the ix>lls were closed and 
before the votes were counted, but the poll list was in evidence, showing the 
number of votes cast, and the number of votes cast at an informal side-election 
held at the same poll, at which substantially all the Democratic voters voted, was 
also in proof, the committee counted for contestee the number of Democratic votes 
shown oy this side-election and for contestant the remainder of the votes shown 
by the poll list. The minority held that this evidence of the vote was insufficient. 

Goodrich vs. Bullock, Slst Cong Rowell, 592, 615 

Conflicting evidence of election officers insnlfieient when returns lost 
Where no returns appeared to have been made from a precinct and all the ballots 
and other election papers of the coimty, except the poH list of this prednct, had 
disappeared from the clerk's office, and it was sought to show the vote of the pre- 
cinct by the poll list and the testimony of the jud^ of election as to how the 
votes were cast, but the testimony of the judges varied by two or three votes, the 
committee said: "The uncertain memory of two or three witnesses as to the result 
of an election six months after it took place can not be permitted to take the place 
of tfie testimony of the voters themselves." And in this case the fact that part of 
the time the votes had been called and part of the time the tally sheets haa been 
kept by unsworn outsiders further weakened the testimony to such an extent that 
it could not Xye considered evidence of the vote. The minority held that if con- 
testant were ^ven the largest number testified to for him and contestee the least 
numl)er testihed to for him, contestant would have no right to object. 

S])encer vs. Moreifj 44lh Cong Smith, 448 

Where the evidence of the vote of a precinct from which the returns were lost was 
the testimony of one of the judges from memory, and evidence that another jud^ 
had made an affidavit immediately after the election stating the vote, but the i 
davit was not produced, and the testimony and the proved contents of the affidavit 
agretHl in giving 7 votes to contestant and' the remainder to contestee, but did not 
exactly agree as to the total number of votes cast, the comniittee held the evidence 
to l)e insufficient to establish the vote. The minority held that it was sufficient 
Sjft-nrer vs. }forey, 44th ( ^ong Smith, 449 

Testimony of election officers adds little weight to the retnms. 
Where the contestee attempted to rebut the evidence offered by recounts of the ballots 
by calling the election officers who made the precinct returns to testify that those 
returns were correct, the majority (whose report was not sustained by the House) 
exi)ressed the opinion that *'this testimony neither impairs the case of the con- 
testant nor strengthens that of the respondent. Officers who had declared upon their 
official oaths that returns made by them were true would not be likely to come into 
court afterwards and swear that they were false.** 

Butler vs. Ijehman ( inajority report ) , S7th Cong 1 Bart , 357 

*' When the official act of one holding public place is rejected because he has violated 
the law and neglectefl his duty, what he himself says to sustain this act is enUtled 
to little credit. The same evidence which impeaches his official acts will also 
imjK'ach liis unofficial declarations.** 

JIu rd vs. Roineis ( ni inorlty report ) , 4^th Cong Mobley, 433 
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Where "the officers of election violated thdr official oath and the penal statute of 
the State, and shamefully disregarded their duties which they had sworn to per- 
form'' the commitee dia'* not think an^ testimony given by them in this case 
uncorroborated by other evidence is entitled to much weight*' 
Bisbee VB, Finieyy 47th Cong 2 Ells., 179 

T^itimony of eleetion oi&oen not weakoned by eharget of fraud. 
The testimony of election officers can not be discredited merely by charging them 
with fraud. 
BuUer vs. Lehman {minority report^ sustained by House) y S7th Cong. . Report 6, p. 26 

Tef timony of olectioii oi&eers tho itroiigoit posiiblo evidonoe. 
"If a return, local or general, be attacked for fraud or illegality, the testimony of 
officers holding the election is of great weight, because of opportunities to know, 
and the motive of duly to observe all things relating to the election in their charge; 
and such is the weight of their evidence that it can not be overthrown by circum- 
stantial evidence unless so strong as to admit of no reasonable hypothesis com- 
patible with the truthfulness and integrity of the officers." 

Bisbee vs. FinUy {minority report), 47th Cong 2 Ells., 203 

Whoa returns loft, ovidenoe of of&oen of eleetion reeeived. 
When returns are shown to have been lost, the evidence of the officers of election 
may be received to show what their contents were. 
Spencer vs. Morey {minority report), 44th Cong Smith, 480 

Ballot! beet eyidenoe. 
The beet evidence of the true state of the vote of a precinct is the ballots themselves, 
when they have been properly preserved. 
McLean vs. Broadhead {minority report), 4Sth Cong Mobley, 389 

**The committee are of opinion that where the ballots themselves cast at any election 
are preserved, they will furnish the best evidence of the number of votes which 
each candidate received. And it seems that the laws of Pennsylvania contemplate 
that in case the division returns are disputed the ballots themselves shall finally 
settle the question." 
Butler vs. Lehman {majority report), 37th Cong 1 Bart, 355 

The ballots are higher and better evidence than the poll list 

McDuffie vs. Davidson, 50th Cong Mobley, 598 

Ballots best evidenee of vote, and most be prodaeed. 
The ballots are the best evidence of the vote, and when they are accessible no other 
testimony as to the vote can be received until they are produced. 

Craig vs. Shelley {minority report) , 47th Cong 2 Ells., 48 

The ballots, when preserved, are the best evidence, and secondary evidence should 
not be receive if the ballots were accessible and not produced. 
McDuffie vs. Davidson, 50th Cong Mobley, 679 

Where fraud in ooont charged, ballots best evidenoe. 
Where it was charged that the returns at man^ precincts did not represent the cor- 
rect vote, and it was sought to establish this £act by oral testimony that many 
more voters voted for contestant than were returned for him, the committee held 
that the ballots should have been introduced in evidence as the best evidence of 
the correctness or incorrectness of the count 

McDuffievB. Turpin, 52d Cong Stofer, 62 

Where fraud proved, ballots not primary evidenoe. 

Where it was proved, to the satisfaction of the minority, that many returns were 

false, evidently as the result of fraud on the part of the election officers, they held 

that the poll lists and ballots had lost their primary character as evidence, and 

other eviaence of the state of the vote was therefore admissible without first pro- 
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dncing these paperd. It would be absurd to be required to establish any facts in 
regard to the election by the papers in the custody of the very oflScerp who com- 
mitted the fraud. 
McDuffie vs. Turpin (minority report)y S$d Cong Stofer, 102 

Wh«re ballot! themselvei attacked, Toters' Uutimonj admiatible. 
*' Where the integrity of the ballots themselves is questioned, as in the case here, 
the testimony of the voters lyho cast the ballots as to who they voted forisa1wa>'s 
admissible for the purpose of throwing light, if possible, upon that particular 
question." 

English vs. HUbom, 5Sd Cong Report 614, p. 7 

Ballots bast and primary e^idonoo. 
** When the ballots have been safely preserved, as required by law, they become the 
best and primary evidence as to how the elector voted, and the testimony of the 
voter is secondary and inadmissible. The ballots are not onlv a part of the elec- 
tion returns, but are of a higher grade of evidence than the tally papers or a sum- 
mary made from them. To permit voters to come up after an election, as in this 
case, and sw€ar they voted differently from what the oallots show, would open up 
a field of unending perjuries and frauds. If such should be the rule, every elec- 
tion might be tried over a second time by the oath of the voter instead of the bal- 
lots deposited in the ballot box. A mistake in the count or in tallying the vote, 
or an impeachment of the returns or tally papers, even for fraud, do no^ of them- 
selves, discredit the ballots. To them the law points as the source to correct all 
such errors and mistakes. They commit no perjury and can not be bribed.** 
English vs. HUbom (minority report) , 5Sd Cong Report 614, p. 12 

Balloti bof t evidenoe, whon returns rejected. 
Where it was charged that the returns were false, the minority held that this fact 
should have been shown by the ballots themselves. "It needs only to be stateil 
that the ballots themselves constituted the best and only admissible evidence until 
explanation was made as to why they were not and could not be introduced." 
The minority, however, agreed to the rejection of 9 returns on other evidence. 
AMHch vs. RobbinSy 54ih Cong Report 572 

Under Australian law, ballots not best e^idenoe. 

"The rule, whatever it is, on the subject of the ballots being the primary and best 
evidence in contested-election cases grew up and was established long Wore the 
adoption of the Australian or reform Imllot law by any State of the Union. Formerly 
the oallots were furnished by the respective parties and distributed to the voters 
outside of the polling places.* The illiterate voter received his ballot away from 
the polls, and took it to some person or persons in whom he had confidence, per- 
sons of his own selection, and had it made out according to his own direction. 
This was his own voluntary act. Even after his ballot had been prepared for him 
at his own solicitation, if he had any doubt in his mind as to it bein^ according to 
his wish, he could expose it to some one else to more fully satisfy himself that it 
was as he desired. He took his ballot to the polling place and saw that it was 
deposited in the box. All this was his own voluntary action. Nothing compul- 
sory about it. Upon such a state of facts, and under such circumstances, it could 
be well said that he had voluntarily reduced his intention and his action to writ- 
ing, and that his written expression of what he did and intended, the ballot, was 
the best evidence. It was under this system of voting that the rule of the ballot 
being the best evidence grew up. 

"A dififerent system of voting exists now almost everywhere, and especially in Califoi^ 
nia. The political parties no longer furnish their own ballots. An ofiicial ballot is 
furnished. It is retained inside the polling place; none are allowed outside. The 
voter must pass inside of the polling place and obtain his ballot from an official of 
the election board. If he is illiterate, or from any cause he is unable to make out 
his ballot, some member of the election board makes it out for him. He may or 
he mav not have confidence in the official who prepares his ballot. The prepara- 
tion of his ballot is not his free and voluntary act. It is epmpulsory. He must 
submit to having some one not of his own selection — some^person who may l^e a 
stranger to him— prepare his ballot for him, or he can not vote. This is especially 
so in California. * * * 
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** In view of the different plane and methods now in use in the conduct of elections 

from those employed when the rule tliat the ballot, if properly preserved, is the 

b€«t evidence, was adopted, the committee suggests whether that rule ought not 

now, in some degree at least, to be relaxed.'* 

English vs. HUbom, 53d Cong Report 614, pp. 7, 8 

Ballot! eyidenoe of the vote. 
Where a return was rejected because the ballot box was taken away over night and 
counted the next day, the committee accepted a recount of the ballots as proof 
aliunde of the vote. 
The minority held that as the ballots were the very thing discredited a recoimt of 
them was no proof aliunde of the vote. 
Pearson vs. Orawfordy 56th Cong Report 199 

Bifcreditod ballots inadmissible for any pnrpose. 
Where a. large share of the ballots in the boxes were shown to be fraudulent, the 
committee held that they could not be received as evidence, even to show for whom 
the fraudulent ballots were cast. They were tainted for all purposes. 
The minority held that they could l)e received as a guide in purging the poll of fraud, 
as, though fraudently deposited, they had probably been correctly counte<l. 

Van Horn vs. Tarsney, 54th Cong. .Report 355, part 1, p. 18; part 2, p. 2; part 3, p. 2. 

Ballots in a fraudulent box no evidence how vote east. 
** Returns which are impeached are good for no purpose whatever." It is al)surd to 
attempt to prove for whom illegal votes were cast by the numl)ered ballots in a 
box, when the ballots are shown to have l)een fraudulently numl)ered, and the 
whole conduct of the election officers was fraudulent. 

I^ Moyne vs. Farwell ( minor Uy report) ^ 44th Cong Smith, 423 

**A party to a judicial proceeding is bound to produce the best evidence the nature 
of the case admits of, or, if not produced, to account for its absence." Where a 
party claims to have been defrauded of votes actually cast for him, the best evi- 
dence would be the testimony of the men who committed the fraud or saw it done; 
the next best would be the testimony of the men who voted for him. The evi- 
dence of the ballots themselves, on a recount, is remote and circumstantial. 

Butler vs. Lehman (minority report sustained by House) j 37ih Ctmg. . .Rept. 6, p. 25 

"The ballots can not be entitled to much weight as evidence of the result of the elec- 
tion where it has been shown that the acts and conduct of the election officers are 
unworthv of credit and their returns set aside and re^rded as unreliable. Having 
created for themselves, in violation of law and their official oaths, opportunities 
for tampering with the box, it is legitimate to infer that they would endeavor to 
put ballots in the box that would support the return." 
Bisbee\&. Finley, 47th Cong 2 Ells., 180 

Lists of voters kept by outside parties admitted. 
Where lists kept by outsiders were introduceil as evidence to impeach the correctness 
of the returns, the committee considered them, saying: "It is obvious that the 
credit to be attached to this testimony is entirely dependent upon the accuracy 
with which these outside lists were kept." In this case they were found to be 
insufficient to overthrow the returns. 
LUteUvs. Rohbins, 31st Cong 1 Bart., 140 

Where voters who voted for contestant exhibited their tickets as they voted them, 
and a list of their narmes was taken down, this list and the testimony of the person 
making it were received as evidence of the vote at a precinct where the box had 
been stuffed. 

Ijee vs. Richardson {minority report)^ 47th Cong 2 Ells., 532 

The evidence of persons who issued tickets and claim to know that they were voted 
is admissible to prove that the vote of a precinct differed from the return, and if 
sufficiently clear and convincing may be conclusive of the falsity of the returns. 
McDuffie vs. Turpin, Slst Cong Rowell, 299 
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Lilt! of Toters kept by outside partief not lui&eieiit. 
Where the voters of one party voted open tickets and their names were taken down 
by one of their number, who had be^n appointed judge bat was refused permiaeion 
to act, and the judges who did act adjourned for dinner, and there were many indi- 
cations of fraud, and the ballots never were finally canvassed, the committee refused 
to count any votes. 

Todd vs. Jayne, S8th Omg 1 Bart, 558 

BETX7BJ7ED MEMBEB. 

See Credentials, and Prima Facie Right. 

SHIFTING OF BAIiLOT BOXES. 

See Ballots in Wrong Boxes, 

SOLDIEBS. 

See Residence and Legislature. 

STATE LAWS (see also House of Bepresentatives). 
Allegatioii of irregularity insui&cient under State law, immaterial. 

Allegations of irregularities which would not be sufficient to vitiate the election 
under the laws of the State in which the contest originated held to be immaterial, 
and contest dismissed. 

Van Rensselaer vs. Van Alien, 3d Cong ^ C. and H., 73 

The constmction of State lawi by State oourts will be followed. 
** It is an established rule in the Congressional adjudication of election cases that 
where the law of the State under which an elet!tion was held has received judicial 
construction in the courts of that State, that construction shall be accepted as 
binding u|)on Congress.'* 

Delano vs. Morgan {minority report)^ 40th Cong 2 Bart, 178 

"It is a well-established and most salutary rule that where the proper authorities 
of the State government have given a construction to their own constitution or 
statutes, that construction will be followed by the Federal authorities. This rule 
is absolutel V necessary to the harmonious working of our complex governments, 
State and National, and your committee are not disposed to be the nrst to depart 
from it." 

Tennessee election^ 4'M Cong Smith, 6 

The rule stated in McCrary, section 313, '' that the House of Representatives of the 

United States in construing a State law will follow the construction given it by the 

authorities of the State, whose duty it is to construe and execute it," quoted and 

approved by the minority of the committee. 

Le Moyne vs. Farwell, 44th Cong Smith, 425 

If the State courts have not construed the State law, the committee will determine 
whether its provisions are directory or mandatory; but if the State courts have 
ruled on any provision of the law, the committee will follow their "ruling. 
Spencer vs. Morey {minority report) , 44th Cong Snuthf 458 

'*If any nile of law can ever be regarded as settled, certainlv the rule that Fedeml 
authorities would follow the construction of State statutes by State courts most be 
regarded as settled by a long line of able and unbroken decisions. The only 
exceptions made to this rule by the Supreme Court of the United States are where 
the State courts have made conflicting decisions. * * * To say that the 
Supreme Court of the United States will only follow a State court *on a mle of 
property' is a total misconception of the principle announoed by the court-" 
( Many authorities cited . ) 
Lynch vs. Chalmers { minority report ) , 47th Cong 2 Ells. , 375-378 
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** Your committee, in conformity with an almost invariable rule, follow the construc- 
tion of the statutes given bv the court of last resort of the State from which the 
cases come. Such is the rule of the Supreme Court of the United States, and we 
do not perceive why one so well based upon reason and common sense should be 
departed from.'* 

Califomia com^ 49ih Cong Mobley, 484 

The qualifications of a member depend on the Federal Constitution and laws; his 
election depends on the people of his district and the laws of his State. Where 
(in Indiana) the State law is that votes cast for an ineligible candidate are void, 
and the eligible candidate receiving the highest number of votes is elected, this 
rule should be followed in a contest from that State. 
Lovryvs. WhUe (Mr. 0'NeiU)y50th Cong Mobley, 645 

Conftmotion of State lawi by exeontive oi&oen not binding. 
The opinion of the attorney-general of a State, given to the governor to guide him in 
the exercise of purely mmisterial duties, is not a rule for 3ie guidance of courts or 
legislative bodies in the exercise of their judicial functions. 
McKenzie vs. Braxton^ 4^d Cong Smith, 24 

** Decisions of State cowrte in interpreting local statutes are heeded in the Federal 
courts. It is not so with the interpretations put upon the law by an executive 
officer. * * * It comes to this: in cases of doubt the practice of the authorities 
of the State is only a practical construction, to which the courts will give more or 
less heed in determining what the proper construction is. The line oetween the 
executive and judicial tribunals is clearly drawn." 
Pool vs. Skinner { minority report)^ 48ih Cong Mobley, 71, 72 

Constmction of, by State oonrti, not always binding. 
The decision of the supreme court of Illinois, that the legal residence of a pauper 
was the place from which he came to the poorhouse, was held not to apply to his 
voting residence, because it was made in a case arising under the police law of the 
State providing for the support of paupers by the townships of their residence. But 
the mmority held that the decision in its terms covered the whole question of resi- 
dence, and under the rule universally adopted by Federal tribunals was binding 
on Congress as a construction of the State law. 

Le Moyne\9. Farwell, 44th Cong Smith, 419,425 

Constmetion of State lawi by State oonrts strongly perinasive on the Home. 
The committee "are not prepared to hold that the decision of the highest authority 
of a State upon the meaning of its constitution in reference to whether the day of 
the election of State officers is fixed by that constitution or not, so far as it is 
material in determining the legality of an election of Representatives in Congress, 
is absolutely binding on this House.'* But the rule that such constructions will 
be followed by the Federal authorities is a salutary one, and '* we are not disposed 
to be the first to depart from it, and we certainly think that such a decision, made 
in good faith and acquiesced in at the time by the people of the State, and followed 
by a full and fair election, should not be overthrown or questioned except for the 
gravest reasons, founded on an undoubting conviction that it was plainly an error, 
and that the error had worked some substantial injury.** 

Holmes and Wilson, 46th Cong 1 Ells., 330 

Constmction of State laws by State courts persuasive but not binding on the House. 
In this case disregarded. 
Where a decision or line of decisions of State courts interpreting a State law has 
become a rule of property in the State, the rule of the United States Supreme Court 
is to follow such decisions in cases from that State. But it is too broad a statement 
to say that a decision of the supreme court of a State, construing a State law, is 
binding on all Federal tribunals. "It may be stated generally that the House of 
Representatives will, as a general rule, follow the interpretation given to a State 
law regulating a Congressional election by the supreme court of a State, where deci- 
sions have been continued and uniform in such a way and for such time as to 
become the fixed and settled law of a State.*' But a single decision, made by a 
court of doubtful jurisdiction over this part of the case, not made until after the 
election in question, and made on points not necessary to be decided in the case 
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before the court and hence obiter dida, is not binding on OongresB. In the case of 
State laws regulating Congressional elections it is further to be said that '*e\*ery 
State election law is by the Constitution made a Federal law where Congress has 
failed to enact laws on the subject, and is adopted by Congress for the purpo^ of 
the election of its own members/' and the House in the exercise of its judicial 
prerogative may therefore be regarded as a court of appeal in the interpretation of 
such laws. A decision of a State court declaring ballots containing printer's dashes 
to be in violation of the statute and void was disregarded, and the oailots counted. 
lAfnchvf^ Chalmers, 47th Cong 2 Ells., 346-350 

Generally aeoepted oonitmetioiii to be luftained. 
•* We suppose it to be well settled in cases of the doubtful construction of a statute 
involving the rights of the people, and only their rights as distinguished from indi- 
vidual rights, the adoption of a particular construction with entire unanimity has 
never been disturbed by a power only interested to preserve the right of the State. *' 

Patterson vs. Belford {minority report), 45th Cong. 1 Ells., 63 

Altematiye groond of deoiiion not dictam. 
"An ohiter dictum is an expression of opinion by way of argument or illustration, 
and rendered without due consideration as to its full bearing and effect'' But in 
a case involving three issues, a negative decision of any one of which would render 
unnecessary a decision of the other two, but an affirmative decision of any one of 
which would require a decision of the other two, the fact that the court decided 
the first two issues in the affirmative, and then decided the third in the negative, 
would not render the decisions upon the first two in any sense obiler didta^ though 
the negative decision of the third controlled the case. 

Lynch vs. Chalmers (minority report), 47th Cong '. 2 Ells., 369-372 

Qualiiloationi of voten flzed by States. 
"The power to fix the qualifications of voters is vested in the States, subject only to 
the limitation contained in the fifteenth amendment to the Constitution of the 
United States. Each State fixes for itself these qualifications, and the United Stat^ 
must adopt and has uniformly adopted the State law upon the subject, and the 
House of Representatives should not in any case fail to act in conformity with it." 
Greery vs. tScidly oM Cong Stofer, 158 

The oonitmction of State lawi by State oourti will be followed. 

"Your committee are of the opinion that the decision of the court of last resort of a 

State upon the construction of a statute of that State, and in a matter before them 

involving the construction of a statute of that State, should be binding upon them." 

Nmfes vs. Rockwell, 52d Cong Stofer, 28 

Committee should follow constraotion of State oonrts. 
In a case in which a State statute had been construed by a divided courts the com- 
mittee stated reasons for preferring the dissenting opinion, but added: ** However, 
the highest court in the State has construed the statute, and the committee feels it 
should follow where that conclusion leads." 

mT/iaww vs. Settie, 53d Cong Report 337, p. 10 

Interpretation by State oonrts followed. 
Under the provision of the constitution of Tennessee that "there shall be no qualifi- 
cations attached to the right of suffrage," except the payment of a poll tax and 
satisfactory evidence thereof, it had been claimed that an Australian ballot law 
requiring the printing of the names in alphabetical order and permittinjg assistance 
to the voter only in case of physical disability, was unconstitutional as imposing in 
effect an educational Qualification, but the supreme court of Tennessee haa decided 
that it came within the constitutional power of the legislature to enact "lavrs to 
secure the freedom of elections and the purity of the ballot box." The committee 
accepted this decision, and the minority, while clearly of the opinion that the 
decision was wrong, were "constrained to follow that decision in the present case." 
ThrashervB. Enlo€,5Sd Cong Report 842, pp. 7, 12 
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Beeiiion of State mpreme oonrt followed aa to reiidenoe of inmatei of Boldien' Home. 

Where the supreme court of Michigan had, since the election, decided that inmates 
of the Soldiers* Home could not ^in a legal residence by being quartered at the 
Home, the committee followed this decision and threw out the votes. A dissenting 
opinion by Mr. Thomas held that if the decision were to be taken as retroactive the 
action of the people in subsequently amending the constitution so as to reverse the 
effect of the aecision should also be taken as retroactive. 

Belknap vs. Richardson^ 53d Cong Report 1^46, part 1, p. 1 ; part 2, pp. 1-6 

Where State oonrt held law oonititiitional, committee expressly refrained from deoid- 
ing; minority held it nnoonstitiitional. 
W^here the constitutionality of the Virginia election law was brought in question, but 
the supreme court of Virginia had, since the election, declared the law constitu- 
tional, the committee expressly refrained from deciding the constitutional question, 
but held that even if the law were invalid in its assailed sections, these were not 
so vital as to justify declaring that there had been no legal election. 
The minority held tnat the decision of the Virginia court being dictum, and this 
being a matter of public importance, of which the House had original and final 
jurisdiction, the House coula consider the question, and argued that the law was 
clearly unconstitutional. 

Oyrnett vs. Swanson^ 54th Cong Report 1473, parts 1 and 2 

Bnlingfl of State oonrts Iom binding on Home than iti own preoedente. 
** But in judging of the elections, returns and qualifications of its own members under 
the grant of the Constitution, this House exercises judicial i)Ower, and is a court 
of competent and exclusive jurisdiction. In passing upon these returns and elec- 
tions, even if no Federal statute is in existence regumting the elections of its mem- 
bers, it interprets and construes the State election laws which, for the purposes of 
such election, are to be regarded as having the quality of Federal legislation, and 
the opinions of State judges are only to be adopted so far as they commend them- 
selves by the intrinsic force of their reasoning; and where such decisions are in 
conflict with its own determinations, the precedents established by CongreBS are 
the expression of the law, and must control that court with the same force and 
effect that its own prior deliberate rulings guide and control any other court.*' 

PaUerson vs. Carmack, 55th Cong Report 895, p. 18 

Bepoal by implication to be avoided. 
"The well-established rule of construction is this, that one statute is not to be con- 
strued as the repeal of another, if it be possible to reconcile the two together." 
PaUerson ys, Bel/ord, 4Sth Cong 1 Ells., 57 



STIFUIiATION. 

See AORBEMENT AND WaIVER. 

STT7DENTS. 

See Residence of Students. 

SX7PEBVISOBS OF ELECTION. 

See United States Supervisors. 

SX7PPBESSION OF EVIDEKOE. 

A party can not beneilt by the abtenoe of testimony mppretsed by hie own aot. 
Where the day on which the contents of the ballot boxes must be destroyed by the 

custodians, unless restrained by an order of the court, fell on the last day of con- 
' testant's time for taking testimony, and it was shown that the affidavits of voters 

which should have been filed in the prothonotaries' offices were in many cases in 
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the ballot boxes, and contestant did not produce these boxes, either for the parpo«»e 
of procuring these affidavits or of showing by the ballots how the unregistered 
voters had voted, and resisted the petition of contestee for an order of the court by 
which they mi^ht be preserved, so that contestee could put them in evidence in 
his time, and m accordance with the contention of contestant the prayer was 
denied and the contents of the boxes destroyed, the committee held that he had 
been a party to the destruction of the evidence by which it might have been shown 
who was elected, and he could not ask that the contestee be unseated on account 
of an uncertainty which he had helped to produce. 

Curtin vs. Yocum (minority report^ adopted by the House) y 4^th Cong.. A Ells., 423 

The majority held that this objection would have been well taken were it not for the 
fact that contestant was shown to have used an ** extraordinary degree of diligence 
to account for and explain every alleged illegal vote." 

Curtin vs. Yocum {majority report)^ 46th Cong 1 Ells., 433 

Primary evidenoe mppr^Med by oonteite« he oan not object to secondary evidenoe. 
Where the counsel for contestee forcibly removed from the possession of the notary 
the box containing the ballots and returns of a precinct, contestee can not be heard 
to say that secondary evidence shall not be produced, his agent having suppressed 
the primary evidence. 

Smalls vs. Elliott (minority report) , 50th Cong, Mobley, 72S 

Strict proof not required of other party. 
Where one party suppresses testimony strict and technical proof will not be required 
of the other. Where the first witness called in a precinct, after having testified 
that he saw 3 more votes cast for contestant than were shown by the returns, was 
arrested for perjury, and it was publicly announced by the attorney for contestee 
that ** anyone else testifying falsely*' would be similarly arrested, and in conse- 
quence of these threats no further testimony was taken in this precinct, the com- 
mittee held that contestee could not be heard to object to the sufficiency of the 
testimony, his attorney having by his own act prevented the taking of other 
testimony. 

Featherston YB. Cole, Slst Cong Rowell, 106 

Attempted by oonteitee personally oonnects him personally with firands. 
The attempt of a successful candidate to suppress the evidence of frauds committed 
to secure his election connects him with the frauds, and brings him within the 
scope of the rule that fraud committed by a successful candidate invalidates the 
election. 

HiU vs. Catchings (views of Mr. Lacey) , Slst Cong Rowell, 812 

By dilatory orosi-examiuation. 
Where contestant began taking certain testimony a reasonable length of time before 
the expiration of the first forty days, but was prevented from finishing it by the 
long cross-examinations of contestee's attorney, evidently made for the purpose of 
delay, he continued taking it until it was finisned. Contestee had opportunity to 
answer it, and could have cross-examined it if he had chosen. The taking of his 
own testimony was not interfered with, as he did not begin until some time after 
contestant had finished. Under these circumstances the committee received and 
considered the testimony. 
Bisbeews. Finley, 47th Cong 2 Ells., 193 

Where in one precinct contestant began taking testimony twenty-three days before, 
the expiration of his time, in pursuance to a notice containing the names of 292 
persons who, it is claimed, would have testified that they voted for him in said 
precinct, and the first two witnesses^ the ticket distributers, were cross-examined 
by the contestee throughout the entire twenty-three days, field that the contestee 
is estopped from claiming that the evidence of these ticket distributers is insufi^- 
cient unless corroborated bj: that of the voters themselves, he having by his own 
act prevented the latter testimony from being taken. 
Langston vs. VenabUy Slst Cong Rowell, 450 
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"The House of Representatives may in a proper case grant additional time to take 
testimony, but it will never, until all principles jjoveming judicial procedure and 
the heanng and determination of causes are set aside and utterly disregarded, 
strengthen and bolster up a weak and feeble attempt to annul the solemn act of 
election officials upon the mere assertion of a party that he could, if he had been 
favored with more time, have proved his case. 
Langston vs. Venable (mirumiy report), Slat Cong Rowell, 497 

Where oi&eial recount snppreised, private recount received. 
Where contestant had undertaken to have all the ballots recounted, but had been 
prevented by an injunction, issued at the instance of contestee, the committee 
accepted the result of a private recount of part of the precincts, made by an outsider 
during a recount of the votes on local oflacers, on the jjround that contestee had made 
this recount admissible by himself preventing an official recount from being held. 
But the House agreed with the minority and voted to recommit the case for a 
recount 

Rinaker vs. Doivning, 64ih Cong Report. 1400 

Where first witneti arretted, whole townehip thrown out. 
Where the first witness in a township (in which there were eight precincts) test^ed 
that an attempt had been made to bribe him, and he was me same day arrested 
for perjury, and the witnesses called on the following day failed to appear, the 
committee threw out the vote of the entire township on the ground of suppression 
of testimony, asserting that the case was analogous to that of Featherston vs. Gate. 
But when the case came before the House, the author of the report moved to strike 
this ruling from it, and the case was decided on other grounds. 

Pearson vs. Crawford, 56th Cong Report 199, p. 13 

The minority held that this case was not analogous to Featherston vs. Gate, and 
said: **No just inference could be drawn that the purpose was to intimidate wit- 
nesses. Witnesses who testify in contested election cases do so under regulations 
of law as in other cases, and men who rely upon the testimony of such witnesses 
have no right to have them protected in the violation of law.*' 
Pearson vs. Craii^ord {minority report), 56th Cong Report 199, pt. 2, p. 32 

TAX. 

Work on the road not a payment of a tax. 
Under the law for the government of the Territory of Michigan, prescribing, among 
other things, the payment of a county or territorial tax as a requisite for voting, 
lield that labor on the reads was not the payment of such a tax, especially when it 
was done voluntarily upon a road never l^^ally established, a few days before the 
election, evidently for the purpose of acquiring the right to vote. 

Piddle and Richard vs. Wing, 19th Cong C. & H., 512 

Must be paid by the voter himself to entitle him to vote. 
Where a voter was required to possess an estate of £50, but it was provided that '\ 
person who had paia taxes was to be held to possess this property qualification, the 
committee held that only bona fide taxpayers could vote, and where the tax was 
paid for the voter by another person on election day, the vote was rejected. 

New Jersey case, 26th Cong 1 Bart., 27 

Paid by draft, and draft not cashed until after the election, tax held not to be paid 
until after the election. 
Under the Virginia law requiring the payment of a capitation tax as a prerequisite 
for voting, many voters voted on tax receipts issued by "special collectors" 
appointea by the auditor of public accounts, and their deputies, the taxes being 
paid not by the voters but by a party committee. The committee reserved its 
decision on the question of the legality of the api)ointment of these special collect- 
ors and their deputies, but held that, conceding this point, only those voters could 
be held to have voted legally whose taxes had been paid in cash previous to the 
election. A cash payment of |125 was shown to have been made, and the com- 
mittee allowed the votes of as many delinquents as this $125 would have paid for. 
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But the remainder of the sum being paid by a draft, and this dmft not beiiif 
indorBe<l nor cashed by the collector until after the election, the committee held 
that the taxes paid by this draft were not paid until after the election, and deducted 
the votes. 

(TFerrallwe. Paul, 4SthC(mg IJobley, 138,1^ 

Paid by party oommitteei Talid if ratifled by Toter on election day. 
Where, under the Virginia capitation-tax law, the taxes of many voters were paid 
for by a party committee, and receipts issued to the voters, the minority said: 
'* We contend that if the delinquent's tax was paid by some one, the receipt given, 
and filled up by the collector or some one for him and by his express direction an«l 
authority, and at any time before the day of election, the acceptance of the receipt 
by the delinquent on the day of election ratified the act of the party paving the 
tax, and such ratification adopts the act as of the time of its performance/' 

(/Ferrall vs. PauJ {minority report), 48th Cong Mobley, 152 

In Yirginia, legal if paid to "special collector!." 
**Weare of opinion that the votes cast [in Vii^nia] on receipts issued by the tax 
collectors appointed by the auditor of public accounts, which were paid for by 
the voters or other persons for them prior to the day of election, were legal votes, 
and were properly received and counted by the election officers." 

Massey vs. W'm, 4Sth Cong Mobley, 3«6 

Mnit be paid within legal time. 
Where the statute required, among other things, that a voter must have paid a poll 
tax legally assessed within two years, and the last date on which it could be legally 
assessed was October 1, but it was customary to allow persons to l)e assessed, pay 
the tax, and vote on election day in Novemoer, the committee unanimously held 
that two votes so cast were illegal. 

AbboU vs. PnM, 44th Cong Smith, 618 

Paid by otheri, if accepted by the voter, inlficient. 
"We are of the opinion that when the voters accepted the poll-tax receipts for taxes 
paid by others for them, they ratified the payment so made for their benefit," It 
was not necessary that the voter should bind himself to repay the tax, neither did 
the acceptance of its payment in itself constitute bribery. 

PaUeraon vs. Carmacky 56ih Cong Report 895, p. 25 

Yoter ihonld repay or promiee to repay the amonnt 
**Now, we fully recognize the doctrine that one's poll tax may be legally paid by 
another, provide<l the voter shall properly ratify the act afterwards, but we do not 
think the mere taking of the receipt and voting on the same is such a ratification 
as the law contemplates. We think the better and sounder doctrine is that the 
voter should not only accept the receipt, but he should recognize the act in the 
more substantial way by repaying or promising to repay the amount." However, 
the minority only deducted a few votes, for which tne money was not paid until 
after the election. 

Patterson vs. Carmack {minority report) , dStJi Cong Re]X>rt 895, pt. 2, p. 16 



TAX LISTS. 

See Evidence, Documentary. 

TEKDEB. 

See Votes, constructively rejected. 

TEBBITOBIAL DELEGATE 

See Dbledatk. 



Digitized by VjOOQIC 



TIE VOTE. 849 

testhcony. 

See Evidence. 

TIE VOTB. 

Not to bo determined by lot 
The law of Maryland providing that in case of a tie the governor and council should 
determine by lot who should be Representative, held to be unconstitutional on the 
ground that Representatives in Congress are to be elected by the people, and if 
ttiey foil to make a choice no other authority can do it for them. 

Reedv^, Cosden, 17th Cong C. & H., 354 

When all rights under it waived, they can not be claimed after a new election upon 
allegation that the election was not in fact a tie. {See Waiver. ) 

TIME FOB TAKING TESTIMONY. 

See Evidence. 

TIME OF ELECTION. 

See Election. 

UNDUE INFIiUENOE (see also Bribery, Deception, and Intimidation.) 

Vote cast in hope of immiinity from prosecntioii thrown ont. 
Where a voter who preferred to vote for contestant voted for contestee, in the hope that 
he would therebj^ gain immunity from prosecution, the committee threw out the 
vote "as being tainted, and not a perfectly free ballot." 

BoyrUon vs. Loringy 46th Cong 1 Ells., 349 

Mere personal influence not material. 
Where the United States deputy marshal testified that the colored voters had 
unbounded confidence in him, and that he could have controlled the votes of at 
least 900 of them, it was held that this fact, if true, could not justify the rejection 
of any votes. 

Bromberg vs. Ilaralwriy 44th Cong .Smith, 363 

UNITED STATES MABSHALB (see also Bribery). 

Their appointment under any oircumstanoes deprecated. 

** Your committee deprecate the appointment of United States marshals under an^ 
pretext. If they are intended as conservators of the peace, the power of the State is 
ample for that purpose. If they are in any manner to interfere in the elections, it 
is clearly a violation of the laws of the States for them to do so. But the law of 
the United States warrants the appointment of deputy marshals, and the same 
must be respected until altered or repealed. It does not limit the number." The 
only question for the committee to decide is, "Was the conduct of the marshals 
such as to invalidate the whole election?'* 

Frost vs. Metcalfe, 4Sth Cong 1 Ells., 293 

UNITED STATES SUPEBVISOBS. 

Their presence may rebut inference of fraud. 
Where there was evidence that the State registrar had endeavored to procure a fraudu- 
lent r^stration and election, and some evidence thiat he had done so, the fact that 
the Congressional election and registration had been thorotighly supervised by 
Federal supervisors was cited as one of the reasons for believing that fraud such as 
claimed could not have been committed at it. 

Sheridan\&, Pinchback, 4Sd (Jong Smith, 323, 326. 327 

H. Doc. 510 54 
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Their return aeoeptod when other return untraitworthj. 
Where the ballots and returns were given to one of the managers to return according 
to law, but he left them in the possession of an outsider, by whom they were deliv- 
ered, and they were rejected bv the county board on this account, the committee 
counted the vote according to the returns of the United States supervisors. 

SmalUys. EUwtt, 60th Cong Mobley, 666 

Their retnmi received when ballot box itolen. 
Where a ballot box had been stolen, the return of the United States supervisors was 
received as secondary evidence to establish the vote. 
SmalU vs. EUioU (minority report) , 50th Cong Mobley, 726 

Their return received when other retom not forwarded. 
Where the return of a precinct for some unexplained reason was not forwarded to the 
county board, but the vote was proved by the supervisor's returns and other testi- 
mony and the election was l^lly held, the vote was counted according to the 
proof. '' Voters are not to be cUsfnmchised by any neglect of the officers after the 
election if the correct vote can be ascertained." 

McDtiffieve. Turpin, Slst Cong Rowell, 294 

Ballot box removed firom their pretence, fatal except for itrong aiBrmative proof of no 

firand. 

Where the poll was closed for dinner and the box removed from the presence of the 

United States supervisor, held that but for the strong affirmative proof that no wrong 

was intended or done in this case the committee would unhesitadngf y reject the 

return. 

Bowen vs. Buchanan, SIst Cong Rowell, 197 

Exdntlon of, dieereditt return. 
Where a United States supjervisor had been unlawfully excluded from the poll, the 
committee held that this discredited the return. The evidence showed that 97 
votes were cast for contestant, though only 29 were returned. The committee 
held that these 97 votes were tne only ones which could be legally counted, but 
under the concession of contestant's brief added 68 to contestant's vote and 
deducted a like number from contestee. 

Goodrichys, Bullock, 5 J st Cong Rowell, 503 

IntMrferenoe with, fatal to the election. 
'* If it be shown that there was an imlawful interference with the United States super- 
visors of election whel^by they were prevented from dischai^ng dtities whicii are 
committed to their hands by the law of Congress, it would undoubtedly be our 
duty to set aside the election at such precincts." Several precincts were rejected 
on this ground. 

Buchanan vs. Manning, 47th Cong 2 Ells., 290 

'*In every instance where a United States supervisor is prevented from dlschaiiging 

his duties, as provided by statute, the committee hold that such fact destroys the 

validity of the return and requires its rejection, lea\ing the parties to prove the 

vote by otljer competent evidence." 

HUlvB, Calchinga, Slst Cong Rowell, 805 

Ontiide of eitiei, mere witneiiei. 
At polls outside of cities of 20,000 inhabitants or over United States supervisors are 
mere witnesses, with no power to make returns or certificates of any sort They 
should be called like other witnesses to testify to facts within their knowledge. 

Lynch vs. Chalmers (minority report) , 47th Cong 2 Ells., 368 

United States supervisors outside of cities of 20,000 inhabitants have no power to 
make official returns, and papers purporting to be certified copies of sueh retoms 
are not evidence. 
Mackeyys, O'Connor (minority report), 47th Cong 2 Ells., 593 
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Butiei of. 
Section 2029 of the Revised Statutes is not a repeal of sections 2016, 2017, and 2018, 
and in no way chan^i^ the duty of the supervisors **to be and remain where the 
ballot boxes are kept at all times after the polls are opened until everv vote cast 
at such time and place be counted, the canvass of all votes polled wholly com- 
pleted, and the proper and requisite certificates or returns made." By section 
2029 the power to omer arrests is taken from United States suj)ervisors in all places 
other than in cities of 20,000 inhabitants or upward, and their duties are limited 
to witnessing the conduct of the election, the counting, and making return of the 
result. This includes the power and duty to be present at all times and to scruti- 
nize the count and return. 

iM vs. Calchingsy SJst Con^ Rowell, 806 

XTNOBGANIZED C0T7NTIES. 

Votei returned from, rejected. 
The committee held that votes returned to the governor from unorganized counties 
should be rejected, and rejected the votes of three such counties. There was, 
however, evidence in each of these cases that the votes or returns were fraudulent. 

Daily vs. Estabrook, S6th Cong 1 Bart., 299 

The committee rejected votes cast in a county not legally organized under the laws 
of Nebraska. 
Morton vs. Daily, S7th Cong'. 1 Bart., 408 

Not organited until the election of county officeiB. 
The act of the Territorial legislature of Nebraska declaring that territory included 
in certain limits **is hereby declared organized into a county" did not constitute 
the county an organized county. There must first be an election of county officers 
under the laws of the Territory for the organization of counties. 

Daily vs. Estahrook, S61h Cong 1 Bart., 299 

Gonaolidatien of two conntieB leg^l in Minneiota. 
The constitution of Minnesota empowered the legislature to establish new counties 
containing at least 400 miles, and to enlarge counties already established, but not 
to reduce them below 400 miles. The committee were of the opinion that the con- 
solidation of two counties, thus virtually abolishing one of them, was not a reduc- 
tion of that county below the limit of 400 miles within the meaning of the consti- 
tution and was within the power of the legislature. 

Cba: vs. StraU, 44ih Cong Smith, 429 

Where votes from nnorganized connty included in return of organized county, whole 

vote of both countiei thrown out 

Where the canvassing board of an organized county included in their return the vote 

of a neighboring unorganized county and there was evidence that the votes in 

the unorganized county were cast by nonresidents who were bribed by contestee, 

the committee threw out the whole vote of both counties. 

Donelly vs. WasJibum (majority report) , 4^th Cong 1 Ells. , 467 

Where vote of unorganized county returned with that of organized county, the 
latter ihould at least be counted. 
Where the canvassing board of an organized county included in their return the pre- 
cincts of a neighboring unorganized county, held, that the votes of the organized 
county, being easily separable on the face of the returns, and having been separately 
canvassed by the State canvassing board, should at least be counted. 

Donelly vs. Washburn {minority report), 4^th Cong 1 Ells., 515 

Votei received where there was a de facto organization. 
Where the returns of counties were rejected by the State canvassing board on the 
^und that they had never been recognized as organized by the legislature, but 
it appeared that the^r did have a de facto organization and there were no charges 
of fraud or illegal voting, the committee unanimously counted the votes. 

DmeUy YB. Washburn, mh Cong 1 Ells., 468, 506 
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XTNGBOANIZED TEBBITOBIES. 

See Delboatk. 

T7TAH. 

Bleetion of a polygamiit ii a TioUtioii of Vtah enabling act 
Under the enabling act of Utah the subeeqnent election of a notorioos polygamist to 
Congreee was a violation of the agreement under which Utah became a State, 
Sporadic violations of the law were to be expected, ''but we take it that it is in the 
last degree a violation of the agreement or understanding when that State sends to 
Congress a man who is himself engaged in the persistent practice of the very thing 
the abandonment of which was the condition precedent to its admission, and that 
man the most conspicuous defier of the law and violater of the covenant of state- 
hood to be found in Utah." 
Roberta,66th Omg Report a5, p. 45 

The condition of the enabling act was filled when the State waa admitted. 
The antipoljjgamy condition of the Utah enabling act was fulfilled by the action of 
the State in passing the laws required by it, and, as a condition, ceased to exist 
*' No power was reserved in the enabling act, nor can any be found in the CJonsti- 
tution of the United States, authorizing Congress, not to say the House of Repre- 
sentatives alone, to discipline the people or the State of Utah because the crime of 
polygamy or unlawful cohabitation has not been exterminated in Utah." 
Roberts (minonty report)^ 66th Cong Report 85, pt 2, p. 72 

VACAKOT (see also Besignation) . 

CtoTomor may fix time of election to fill vacancy. 

If the legislature has failed to prescribe by law the time of an election to fill a 
vacancy in Congress the governor may fix the time in his writ of election. The 
notice given should be a reasonable one, but a notice of one or two days was held 
sufficient when the election was ordered for the same day as that fixed for the 
Presidential election. 
Hoge, 8th Cong C. and H., 138 

Ctovemor may take notice of. 
Where a member had accepted the office of colonel in the Army, and the governor 
took notice of the vacancy thus created and issued writs for a new election, the 
member elected at this election was admitted. 

Baker and YeU, S9th Cong 1 Bart, 92 

Beiignation may be lent to governor. 
A resignation may be sent to the governor, who is thereupon authorized to take 

notice of the vacancy and issue writs for an election without a" certificate from the 

House of the existence of such vacancy. 

Mercer y 2d Cong C. and H., 44 

Edwards^ 3d Cong C. and H., 92 

Hay "happen" by expiration of term, and calling of extra teuion before regnlar 
election. 
"The Constitution authorizes the executive power of the States, respectivelv, to order 
the filling of all vacancies which have actually happened in the mode therein 
pointed out, no matter how the vacancy may have happened, whether by death, 
resignation, or expiration of the term of members previous to the election of their 
successors. The word * happen,* made use of in the Constitution, is not necessa- 
rily.confined to fortuitous or unforeseen events, but is equally applicable to all events 
which by any means occur or come to pass." Where the Congress Mras called in 
special session before the regular day for electing Representatives from Mississipin 
and the governor called a special election, the House admitted the claimants for 
the whole Congress, but at tne next session rescinded its decision and declared the 
seats vacant. 

Oholson mid Claiborne, 25lh Cong 1 Bart, 9 
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Created by death of majority oandidate before canTasi of votei. 
The sole duty of the board of canvassers is **to aacertain the result when the polls 
closed on the day of election." Whatever that result then was, it is unalterably 
fixed, and if the candidate receiving the majoritjr of the votes dies after the election 
and before the canvass, a vacancy is created, just as if he had died before the 
canvass. 

Blakey Y6, GoUaday, 40th Ccmg 2 Bart., 417 

Members eleoted to fill vaoaney entitled to lerve full term. 
Where the governor called a special election for Representatives to serve at a called 
session of Congress until the re&nilar election in November, the members so elected 
were admitted to serve the whole term, but this decision was subsequently rescinded 
and the seats declared vacant. 

Gholson and Claiborne, ^5th Ccmg 1 Bart., 9 

First election in a new State not the filling of a vacancy. 
** Your committee are of the opinion that the seventv-sixth section of the Revised 
Statutes, in reference to the filling of vacancies in Congress, has no application to 
the case of the election of the firS Representative in Congress to which anjr new 
State may be entitled, and that the first election, if for an unexpired term, is not 
in any sense the filling of a vacancy as provided for in said twenty -sixth section of 
the Revised Statutes." 

PaUersonvB, Belford,4Sth Ccmg 1 Ells., 55 

Where member not legally elected, member elected to fill vacancy caused by his 

death unseated. 

A member of Congress against whom a contest was pending having died before the 

decision of the contest, and his successor having been elected and sworn in under 

protest, and it afterwards appearing that the contestant had been elected at the 

first election, held, that no vacancy had existed to which the sitting member could 

have been elected. 

Mhckeyys, CCcmnor, 47th Ccmg 2 Ells., 565 

A member elected to fill a vacancy can not, without notice or opportunity to take 
testimony or action of the House, be made a party to a contest pending against his 
predecessor. 
Mackey\9. CCcmnor (minority repoH) , 47th Cong 2 Ells., 597-^1 

Vacancy occurring after redistricting, in what district new election to be held. See 
Distnct. 

VIVA VOCE ELECTION. 

See Election, by Ballot, and Viva Voce. 

VOTERS. 

Can not be compelled to testify when election by ballot. See Election })y Imllot. 
Qualifications of. (See Qualifications op Elecfors.) 
Evidence of, to Impeach Returns. [See Returns, eindence to impeach.) 

Relation to Contestf. 

Hot parties to the case. 
Voters whose votes are charged to be illegal are not parties to a contested election 
case. **'niey are not served with notice; they have no right to appear in the con- 
test in their own right, either in person or by counsel; they can not of their own 
motion even present themselves as witnesses. They are as much strangers to the 
case as the men of the district who did not vote, or the women and children of 
the district, or the other people of the United States.** 

WaUacxYB. McKinley, 4Sth Cong Mobley, 188 
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VOTES. 

Presumption of Lbgalitv op. 

Received by election officers, preinmed to be good. 
All votes recortle(i on the j)oll lists should be presumeil good unless impeached by 
evidence. 

Porterjkld VB, McCoy, Uth Cong C. and H., 270 

After votes have been received as legal the judges can not, under the North CaroHna 
law, decide them illegal, or authorize the judges who compare the polls to throw 
them out. "Having been received at the time of the election the petitioner is 
entitled to them unless they are proven to be bad." 

Xeu'Iajid vs. Graham^ 24th Corig 1 Bart,, 7 

**It is the settled law of elections that where persons vote without challenge it will 
be presumed that they were entitled to vote, and that the sworn officers of the 
oloction who received their votes performed theip duty properly and honestly, and 
the burden of proof to show the contrary devolves on the party denying their right 
to vote.*' 

Finley vs. Bishee, 45th Cong 1 Ells., 91 

"If a person votes at an election his vote is presumed, under the law, to be legal 
until the contrary be proven in a lej^l way, for the reasons: First That the acts ot 
an officer or officers of an election within the scope of their authority are presumed 
to be con-ect and honest until the contrary is made to appear, and therefore that 
they as such officers would not receive an illegal vote. Second. That the preeump- 
tion is always against the commission of a fraudulent or illegal act, and, tnerrfore, 
that a man would not cast an illegal vote." 
Fmley\8. Bhbee, 45th Cong 1..1 Ells., 93 

"A vote accepted by the commissioners holding the election \b jtrima facie legal. 
Before it can be thrown out for illegality it must be satisfactorily shown by the 
evidence to have been cast by one not legally qualified to vote — that is to say, the 
presumption of legality must l)e overcome by a clear preponderance of competent 
evidence. By competent evidence we mean such eviaence as would be admitted 
on the trial of the issue before a judicial tribunal, except where a relaxation of the 
rule is made necessary by the nature of the issue." 
Smith vs. Jackson^ 61sl Cong Rowell, 27 

Every reatoaable intendment shonld be indulged in favor of voter. 

When a person offering to vote is challenged at the polls, no presumptions are 
indulged in favor of his right to vote. He is then and there called upon to furnish 
evidence of his qualifications as an elector. But when he has once voted unchal- 
lenged and his ballot has been deposited in the ballot box, and counted, and can- 
va»*ed, and a certificate of election issued upon it, quite a different rule prevails. 
Every reasonable intendment should then be indulged in his favor, and his right 
to vote should not be rejected upon technical presumptions and because some 
degree of doubt may l)e thrown upon it. 

Craig vs. Stewart ( minor itg report ) , o^d Cong Stofer, 16 

Sundry Irregularities. 

By proxy. 
Votes given by proxy to l)e set a.Mide. 

liichards, 4th Cong C. and H. , 99 

Once given, can not be changed. 
In a vira voce election ** where a voter is first polled, and his vote recorded for one 
candidate, he is not ^t liberty afterwards to change it, and have his vote transferred 
to another candidate; nor if he first votes for the State officers only, has he a right 
to come forward afterwards to vote for a Representative in Congress." 

Draper vs. Johnston, 2'2d Cong C. and H., 711 
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Cast after legal hour, rejected. 
Where the poll was kept open after the legal hour, and statements made by one of the 
jud^, and other evidence indicated that fewer votes were cast than returned, the 
majority of the committee recommended that the poll be excluded. The minority 
excluded the votes received after the legal hour, though they were otherwise legal 
votes, and the House agreed with the minority. 

Chapman vs. Ferguson^ S5th Cong 1 Bart, 267 



Illegal. See Illegal Votes. 

Not Cast. See Intimidation and Votes Constructively Rejected. 

Excess of. See Ballots, Excess of. 

Illegally Rejected. 

CoT^lted as if cast. 
Votes tendered for the petitioner by qualified voters but rejected by the oflScers of 
election counted by the House. 
BasseU Y8. Bayley, JSth C(mg C. and H., 258 

Votes offered for the sitting member and improperly rejected by the sheriff counted 
for him by the committee. 
Porierfield \9. McCoy, 14th Cong C. and H., 267 

Where votes had been rejected by the oflScers of election, the committee, on proof 

that they w^re improperly rejected, counted them. (But the cominittee ih this 

case laid down the general principle that votes not cast can not afterwards be 

inquired into. See citation from this case under Intimidation, p. 787. ) 

Biddle and Richard vs. Wingj 19th Cong C. and H., 610 

Votes improperly rejected by the election oftcers were counted by the committee. 
New Jersey Case, S6th Cong 1 Bart., 28 

Where the votes of legal voters were rejected by the board of election,^ they were 
counted by the committee for the candidate for whom they would J^ve voted if 
permitted. 

Cowdevs. Foster, 41st Cong 2 Bart., 601, 611 

A vote offered by an elector and illegally rejected should be counted as if cast if it be 
shown for whom the elector offered to vote. 
Bisbeevs. Finley, 47th Cong 2 Ells., 173 

*' When a person clearly entitled to vote offers his ballot at the proper time and place, 
and to the proper officers, the same should be counted, although rejected by the 
election officers." — McCrary, § 630, quoted with approval in— 

Wallace vs. McKinley {minority report) , 4^th Cong Mobley, 193 

Where qualified voters attempted to register and were refused, and offered to vote 
but were refused for lack of registration, their votes should be counted as if cast. 
Smalls vs, Elliott {minority report), 60th Cong Mobley, 709 

Where qualified voters properly r^stered offered to vote and were arbitrarily or 
improperly refused, their votes should be counted as if cast. 
SmallsYS. Elliott {minority report) , 60th Cong Mobley, 711 
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Persons otherwise qualified as voters who attempted to get certificates of registration 

and were prevented by the action of the registering officers, were l^al voters, and 

if they tendered their votes to the judges of election and were refused, their vot^s 

should be counted on a contest. 

MUlervs, Elliott, Slat Cong Rowell, 515 

Where votes were rejected by the judges because of real or assumed doubts as to the 

identity of the voters presenting themselves, held, that where their identity is 

clearly established these votes must be counted for the candidate for whom they 

were tendered. 

Mudd vs. CompUm, Slst Cong Rowell, 155 

Befaied becanse others voted on lame names, counted by oommittee. 
The committee held that **the votes of legal voters who duly offered to vote and had 
their votes refused, the judges truthfully or falsely alleging that some one else had 
previously voted on the name, should be counted for the candidate for whom it is 
proved they offered to vote. It is bad enough that a person who has no right to 
vote gets his vote in; it would be worse if by getting his vote in he kept an honest 
man's vote out" The minority held that such votes were properly rejected and 
should not be counted. 

Muddvfi. CmnpUm, Slst Cong Rowell, 152, 167 

Legal voters who were refused the right to vote on the ground that others had 
already voted on thair names were counted by the committee for the candidate 
for whom they would have voted. 

BoozevB. Rusk, 54th Cong.,. 1 Report 849 

Begistration purposely made irregular, votes rejected connted. 
Votes rejected because of irr^ularities in the entries on the registration book, pur- 
posely placed there by the registration officers in order to invalidate the votes, 
were counted by the committee for the candidate for whom they would have been 
cast. Where the number was large and unasoertainable, ana there were other 
frauds, the whole poll was thrown out. 

Martin vs. Lockhari, 54th Cong Report 2002 

Judges refused to deposit ballots; whole polls thrown out 
Where a large nmnber of voters tendered their ballots to the judges (under the 
North Carolina six-box law) and the judges refused to deposit them unless handed 
in one at ia time, and the voters refused to separate them and left them on the 
table, and there were other wrongs, making it impossible to determine the cor- 
rect vote of the precinct, the committee threw it out The minority held that the 
voters should have obeyed the reasonable request of the judges. 

Martin vs. Lockhari, 54th Cong '. Report 2002 

Only " lawful votes, lawfully tendered and unlawfully refused " can be counted. 
It is the safer and better rule, where the evidence will warrant it, ** to count lawful 
voten, lawfully tendered and unlawfully refused, where the number is sufficient to 
change the result and it is known for what candidate the elector intended to vote. 
But before the vote can be counted it ought to appear by competent evidence that 
qualified electors, sufficient in number to change the result, had lawfully tendered 
tneir votes and were unlawfully rejected, and for whom the rejected voters would 
have voted." 
Johnston vs. Stokes, 64th Cong Report 1229, p. 12 

Where no reason appears, rejection presumed legal. 
Where some votes offered at one precinct had been rejected, but the reason did not 
appear, it was presumed to have been good, and the votes were allowed to stand. 
WaUon vs. Black, 58d Cong Report 1147, p, 10 

Bejection presumed legal where no proof that it was not 
Votes were offered and rejected on the ground that the applicants had not been reg- 
istered at the May registration fin Alabama) , but as tnere was no evidence that 
they were offered by persons wno came within the excepted classes permitted to 
register after May, the committee held that the rejection was proper. 

Goodwyn vs. Cobb, 64th Cong Report 1122, p, 1 
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If naxnei on original registry liit, votes to be eonnted. 

** AVhere names appear on original registration books, but do not appear on copies 

furnished precinct judges, it is an error to reject the votes of sucn electors, and 

their votes are to be counted," but there must be satisfactory proof showing for 

whom they offered to vote. (Cases cited. ) 

BeUxB. Snyder, 4Sd Cmg Smith, 251 

A voter whose name was on the registry list, but whose name had been left off of the 
copy of the list in the hands of the officers at the polls, has a right to vote, in Mis- 
souri. But the evidence that the election officers erred in rejecting his vote must 
be clear and conclusive. 
Fro^YS. Metcalfe, 4Sth Cong 1 Ells., 290 

Illegally Btrnck from registry list, and offered to vote and were refased, eonnted by 
the committee. 
Where the "board of revision" of the city of St. Louis, acting without authority of 
law, and in such an unfair manner as to amount to fraud, struck from the registrar 
lists the names of a large number of voters, the committee counted for the candi- 
date for whom they offered to vote the votes of such as were shown to be qualified 
electors, to have been duly registered, and to have offered to vote, but to have been 
refused because their names were not on the list as revised, and also a number of 
votes rejected by the election officers for trivial reasons. 

Semnghaus vs. Frost, 47th Cong 2 Ells., 381-394 

Names not on poll book eonnted by committee even when forbidden to be eonnted by 
jndges. 
A lar^ number of votes were rejected because the voters, who had duly applied for 
registration and been registered, found their names omitted from or inaccuratelv 
copied on the poll books. It was claimed that these votes could not be counted, 
because the law of Maryland makes the poll books conclusive evidence of the right 
of a man to vote. Held, that the law simply lays dow^n a rule of evidence for the 
guidance of the judges of election, so as to reduce to a minimum their judicial func- 
tions. The votes should be counted on a contest. The minority held otherwise. 

MuddwB. Compton, SMCong Rowell, 153 

Only snoh as conld have been eonnted by the Jndges can be eonnted. 
"Whenever a voter did tender his vote and his name was upon the list of voters 
furnished to the judges of election, although the middle name or initial might be 
wrongly entered, still his vote should be counted as it should have been received 
by the judges, the object of r^istration bein^ for the purpose of identification of a 
voter, or if the name given, by the voter was idem sonans with the name registered. 
* * * The vote of no person whose name did not appear, either properly or at 
least by ^idem sonans,^ could have been received by tne judges, nor can tney be 
counted by us." 

Mudd vs. Compton {minority report), Slst Cong Rowell, 166 

Offer of votes and illegality of refnsal mnst be dearly and specifically shown. 
"An unlawful refusal on the part of the registration officers to register a qualified 
elector is a good ground for contest; but in order to make it available the proof 
should clearly show the name of the elector who offered to register, that he was a 
duly qualified voter, and the reason why the officer refused to register him; and 
under the statutes of the United States, if he offered to perform all that was neces- 
sary to be done by him to register and was refused, and afterwards presented him- 
eeli at the proper voting place and offered to vote and again offered to perform 
everything required of him under the law and his vote was still refused, it would 
be the duty of the House to see to it that he is not deprived of his right to partici- 
pate in the choice of his officers." But in a case where the proof fell far snort of 
this requirement, though it was evident that contestant lost many votes on account 
of the arbitrary action of registering and election officers, the committee did not 
count any additional votes for him. 
Buchanan vs. Manning, 47th Cong 2 Ells., 296 
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Mutt be proved legal by lame evideiice required on election day. 
Where votes have been rejected by the election officers, "under the law they can 
not l)e counted unless each voter has adduced in the contest the same proof in 
every respect which would have entitled him to vote at the polls on the day of 
election.'' 

BisUe vs. Finley {minority report) , 47t}i Cong 2 Ells., 227 

Presumed to have been legally rejected. 
Where voters offer their ballots and are refused by the election judges, no reasons 
being given actuating them, the presumption is that the judges did their duty and 
that the votes were legally excluded. 

Garrison vs. Mayo^ 48th Cong Mobley, 58 

Votes of qualified and registered voters rejected by the election officers on the ground 
that the voters had not presented registration certificates, the law only requiring 
the presentation of such certificates when the name of the voter was not found on 
the registry list in the hands of the judges, were unanimously counted by the com- 
mittee. The majority of the committed also counted the votes of qualified voters 
who had either been unlawfully refused registry or whose names had been unlaw- 
fully stricken from the registry lists, and whose votes had been tendered to the 
officers of election and refused. The minority held that the proof of the qualifica- 
tion of most of these voters was insufficient. 

Goodrich vs. BuUock^ 61st Cong Rowell, 581-629 

Certain votes "were rejected by the inspectors because the names of the persons 
offering them were not found on the registration list. In the absence of proof to 
the contrary there is a legitimate presumption that they Were properly rejected. 
It has been repeatedly decided by the House of Representatives that the acts of 
proper officers, acting within the sphere of their duties, must be presumed to be 
correct unless shown to be otherwise." 

Goodrich vs. BvUock (minority report)^ 5Ut Cong Rowell, 613 

yitiatei whole poll. 
"It is an established principle of law that where voters are kept from voting )>y an 
illegal requirement of the election officers, it voids the election at such polls."* 
Donnelly vs. Washburn ( majority report)^ 46th Cong 1 Ells, , 458 



Constructively Rejected. 

ObBtmctive tactics of election officers constmctive rejection. 
Where a large number of voters, intending to vote for contestant, were standing in 
line all day waiting for an opportunity to vote, but had not yet reached the window 
when the polls were closed, and the evidence, according to the majority of the 
committee, showed that this delay was due to the intentional acts of the officers of 
election and of challengers in collusion with them, the committee held that these 
votes had been legallv tendered and rejected, and should be counted upon proof 
of the intention of tlie voters to vote for a particular candidate. The minority 
found that the evidence did not show that the delay was due to fraudulent acts of 
the election officers, but that most of it was necessary under the circumstances, 
and the rest was caused by the action of partisans of contestant They held that 
the law as laid down by courts was that votes not cast could not be counted, but, 
according to the precedents of the House of Representatives, votes actually tendered 
and illegally rejected might be counted. These were not actually tendered. If the 
delay had teen due to fraud, there would have been no fair election, and the seat 
should be declared vacant. But there being no fraud, the established rule would 
keep the contestee in his seat But the minoritv were not satisfied of the justice 
of the established rule and recommended that tne seat be declared vacant. The 
House sustained the majority. 

Waddillya, Wise, Slsl Cong Rowell, 2aV253 
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Prevented from being oast by threati in preeenoe of effioeri of eleotion, oonnted by 

eommittee. 

Where a voter was prevented from voting by "threats of violence made in the 

presence of the board, and against which it was their duty to protect him and 

which they did not do,'* the committee counted his vote for the candidate for whom 

he would have voted. 

CovodevB, Foster, 4l8t Cong 2 Bart., 611 

Gonatmetive rejection by nndne delay. 
If by fraudulent challenges, unduly prolonge<l by the connivance and collusion of 
the judges of the election, the voter is deprived of the opportunity to vote, the 
vote should be counted. If the fraudulent exclusion of votes would, if success- 
ful, give to the party of the wrongdoer a temporary seat in Congress, and the only 
penalty possible were merely a new election, giving another chance for similar tactics, 
a real election might be indefinitely prevented. But if, when such acts are done, 
the votes are cx)unted upon clear proof aliundey the wrong is at once corrected, and 
no encouragement given to such dangerous and disgraceful methods. 

WaJdlilYB. Wise, 51st Cong Ro well, 224 

Wbat conatitntes tender. 
The ability to reach the window and actually tender the ticket to the judges is not 
easential in all cases to constitute a ^ood offer to vote. From the time the voter 
reaches the polling place and takes his portion in line to secure his orderly turn 
in voting he has commenced the act of voting. 

WaddiU vs. \fise, 51st Cong Rowell, 224 

Mnit be speoiflcally proved. 
Where the evidence tended to show that a number of voters desiring to vote for con- 
testant were prevented from voting by being refused opportunity to register, but 
the only evidence as to their number was an estimate from the appearance of the 
crowd and the nmnber of tickets issued as '* about two hundred it was held to 
be '* altogether too indefinite." 

Norris vs. Hundley, 4^d Coaig Smith, 74 

Where there were two lines of voters, one white and one colored, and the judges 
required them to vote alternately, and the colored line l^eing much the longer, there 
was still a large number of voters in it who had not voted at the close of the polls, 
and the testimony showed that most of them were intending to vote for contestant, 
but they themselves were not called as witnesses, Held, that their votes could not 
be counted for contestant, but that if their number had equaled orexceeded the plu- 
rality returned for the contestee, so that the legality of the election depended upon 
them, it would invalidate his election with no further proof, and make a new elec- 
tion necessary. (For ruling under a different state of facts, see Waddill vs. Wise.) 
LangsUm \9.VenahU, 5l8t Cong Rowell, 464 

Can not be eonnted nnloM offered at the polls and illegally rejected. 
"To coimt votes that were never offered at any poll is carrying the doctrine further 
than we ever knew it. To authorize this committee to count a vote, four things 
are reouisite: First, the person offering to vote must have been a legal voter at the 
place ne offered to vote; second, he must have offered his vote; third, it must 
nave been rejected; and fourth, it must be shown for whom he offered to vote." 

i^ro«( vs. Metcalfe, 54th Cong 1 Ells., 291 

Mnst be aotnally tendered. 
"To hold that anything short of an actual tender of the ballot to the election offi- 
cers and a rejection by them was an offer to vote would be a most dangerous and 
uncertain rule, and one to which we can not give our sanction. Where the evi- 
dence plainly establishes the fact that a legal voter offers his ballot to the election 
officers and they unlawfully reject the same, under the precedents heretofore 
established such vote may be counted for the candidate for wnom the voter offered 
to vote." 

WaddiUvB. Wise {minority report), 51st Cong Rowell, 252 
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Hot attempted to be oast, not oonnted. 
A large number of witneeeee testified that they were legal voters and had been 
refused registration, but very few of them appeared at the polls and offered to 
vote, and there was no evidence that the r^istration oflScere nad demanded more 
proof of qualification than the law required, or that the applicants had offered all 
that was required, so the committee did not count the votes. 

Denny vs. Owem, 64th Cong Report. 1877 

Counted, on proof. 
The committee restored votes lost to contestant by the intimidation of boisterous 
election officers and challengers, by frivolous arrests, and by the delay in opening 
a poll where the ballots had been stolen. 

Aldrich vs. Underwood, 54th Cong Report, 2006 

Vagne teitimony — ^how many "would have voted " — inadmissible. 
* * Contestant has sought to introduce the testimony of witnesses w;ho give their opinion 
as to the number of persons who would have voted for him at certain places with- 
out stating who they were or giving any other particularSj but the committee is of 
the opinion that testimony of this character is not admissible." 
In this case, moreover, the testimony was too vague and indefinite to be trustworthy 
if admissible. 
Moorman vs. Laiimer, 54th Cong Report 626, p. 4 

Bvidenoe most establisb qnaliileation and eflbrt of voters. 
" It is a matter of serious import and precedent to introduce into an election the 
count of a large disfranchisea class; but if the principle is good as to 4 or 40 or 400, 
it should certainly be no less available for a larger number, or, briefly, the number 
is immaterial if capable of correct computation." Where the e\idence consisted 
largely of petitions to Congress, signed by the rejected voters at the polls, the com- 
mittee said: ^' It is considered by a majority of this committee that these lists are 
not per se evidence in the pending contest They are declarations, important 
parts of which should be proven in accordance with usual legal forma It is not 
impossible so to do, and consequently we think.it necessary for reaching trust- 
worthy results. Under the authority of Vallandigham vs. Campbell (1 Bart., 31), 
these declarations might serve a use beyond a mere list for verification." The 
evidence should establish that the persons named in the lists were voters 
according to the constitution of South Carolina, that they were present at or near 
the voting place for the purpose of voting, and that they would have voted few 
contestant. 

Wilson vs. McLaurinj 64th Cong Report, 1566 

Counted on proof. 
The committee counted the votes of a large number of voters who testified that they 
were still in line when the polls closwi, intending to vote for contestant, there 
being other evidence to show that the delay which prevented them from voting 
was unnecessary and intentional. 

Tfiorp vs. Epesy 66th Cong Report, 428 

Can not be counted under the Australian system. 
" Votes not cast can not be counted as a matter of law generally. No contrary opin- 
ion can be cited from the adjudged cases of the ordinary courts of any of the States 
of the Union. This was a uniform rule of the House of Representatives until 1873." 
The subseauent cases to the contrary were decided before the adoption of the 
Australian oallot system, which requires of the voter not only a clear expression d 
his intention, but an expression in a certain manner, and disregards an expression, 
even if equally clear, made in any other manner. "A counting of votes not cast 
under any form of the Australian ballot law is to admit parol testimony as to the 
intention of voters in regard to an act that is by no means altogether dependent on 
such intention." 

Uiorp vs. Epes {minority report), 65th Cong Report 428, pt 2, p. 7 
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Counted by committee on proof. 
Where a large number of voters were prevented from voting by the deliberately 
obstructive tactics of the election officers, the committee countea the votes on proof 
of the intention and sufficient effort of the voter to vote. 

Wise vs. Young, 66th Cong Report 772, pp. 15, 16 

The minority refused to count the votes, not agreeing as to the law, and alleging that 
the proof was insufficient. 

Wise \^. Young {minority report) , 56th Cong Report 772, pt 2, p. 15 

Excluded by obstmction, counted on proof. 
Where two lines were formed, one for white and one for colored voters, and the con- 
duct of the election was dilatory, with the result that all the white and only half of 
the colored votes were cast, the committee counted those of the remainder whose 
testimony clearly showed that they had made earnest and sufficient effort to reach 
the polls, were qualified voters, and intended to vote for contestant 

Brown vs. Swaiuon^ 66th Cong Report 1070 

The "majority" agreed as to the law, but denied the sufficiency of the evidence. 
Brown vs. Swanson {** views of the majority*^) y 66th Cong Report 1070, pt. 2 

Immaterial whether excluded by fraud or error. 
Where votes failed to be cast before the close of the polls, through no fault of the 

voters, the committee said: 
** For the purposes of this question it is immaterial whether the votes were excluded 
by the actual fraud of election officers or error of judgment on the part of admin- 
istrative officers in creating precinct&flo large that all the votes could not be polled." 
Brown vs. Swansonf 66th Cong Report 1070, p. 6 

Where numeroui, poll rejected or vote counted, according to ciroumstaneei. 
**The purpose of elections is to register the will of a majority of the voters, and it is 
the duty of the officers of the law to afford every qualified voter a reasonable 
opportunity to exercise the important right of suffrage. If that opportunity is 
anorded and the voter fails to avail himself of it. or if b]r some fault of his own he 
violates some regulation in attempting to exercise the right and thereby loses his 
vote, he can have no just cause of complaint. But if conditions exist, for which 
the voter is not responsible, that operate to defeat the rights of a substantial num- 
ber of electors to vote, so that it can not be said that the result at a particular poll 
reflects the will of a majority of the voters, it discredits the entire poll. * * * 
Where, however, the rejection of the poll might aggravate the wrong or would 
defeat the ends of justice, and it is shown by reasonably satisfactory evidence the 
numljer of votes so excluded and for whom they would have been cast, had there 
been an opportunity, the poll will be considered and the excluded votes will be 
counted for the candidate who would have received them. This has been the rule 
of the House for many years, and is based upon principles of justice and a wise 
public policy." 

Brown vs. Swanson, 66th Cong Report 1070, pp. 5, 6 



VOTINa MACHINE. 

Question of legality not decided. 
A voting machine was used in the city of Rochester, and the election was contested 
on this ground. No one was deprived of his vote; there were ballots provided, 
which any voter could have used (but none did), and contestee had a lai^e majority 
in the district outside of Rochester. * * The views above expressed make it unneces- 
sary to pass upon the legality of the Myers ballot machine." 

Rycm vs. Brewskr, 66th Cong. Report 892 
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WAivjsA (see also Agreement, Adznisskm, and Bstoppel). 

Waiver of righti tmder tie elecrtion binding. 
Where there was a tie at an election, and both candidates, in written commonicationfl 
to the governor, voluntarily relinquished all rights under it, but a petition was 
received alleging that ballots found in other boxes indicated an intention on the 
part of a plurality of electors to elect the candidate defeated at the election subse- 
quently held, the committee held that the relinquishment of rights under the first 
election was binding. 

Sergeant, 19th Cong C. and H„ 516 

Where votei were admitted to be bad, but proved to be good, they most be oouated. 
Where each party assumed the burden of showing the legality of votes cast for him 
and charged to be illegal, and the written stipulations in two counties reserved the 
right of proving the qualifications of voters attacked, but in the remaining counties 
there was no such reservation, and the votes seem to have been admitted bad 
unconditionally, **the committee, however, were of opinion that, although there 
was no express reservation in the last-named counties, yet, if aflSrmative and satis*- 
fai^tory proof should be offered showing that the votes objected to were, in point 
of fact, given by persons duly qualified to vote, that the parties would have no 
right to stipulate that such votes should be disregarded; and that the stipulation 
would be only received as prima facie evidence of the want of the necessary quali- 
fication of the voter." 

Draper vs. Johnston, SSd Cong C. and H., 702-714 

Waiver of time of lervice of notice of contest. 
Where the notice of contest was served before the result had been declared the com- 
mittee were **of opinion that this was a defect which the sitting delegate could 
waive, and that by answering after the result had been proclaimed and within the 
time when a new notice of contest could have been served, without availing him- 
self of the objection, and proceeding to take the testimony, he had waived the 
right to object to it at the hearing.*' 

Todd vs. Jayne, S8th Cong I Bart,, 557 

Objection to safficieney of notice not made in time. 
Wliere contestee objected that the notice of contest did not '* specify particularly" 
the grounds of contest, but no such objection was raised in the answer to the notice, 
or in the first argument before the committee, but only in the last printed brief, 
the committee held that the objection came too late. 

McKeevQ. Young, 40th Cong 2 Bart, 427 

Defeoti in notice of contett may be waived. 
That defects in the notice of contest may be waived has been determined by at least 
two ^lecisions of the House (Otero vs. Gallegos, 1 Bart., 178; Bromber^^ t«. Haral- 
son, Smith, 356). An agreement in writing entered into by the parties, m which it 
was stipulated that the evidence offered by contestant should be and remain in 
the contest as part of contestant's case in consideration of additional time being 
granted to contestee in which to take testimony, constitutes such waiver. 

Duffy \'8. Mason, 46th Cong 1 EUs., 363 

Hearsay evidence admitted if by ezpreis or tacit consent of both parties. 
A certified copy of evidence taken by a canvassing board and spread upon their 
record, they not being required or authorized to make any such record, is hearsay 
only, but may be accepted as evidence if included in the record by the express or 
tacit consent of both parties. 

Sullivan vs. Felton, 60th Cong Mobley, 770 

Testimony taken out of time not objected to, received. 
Where parties in ignorance of the law of 1873 took testimony under the former law 
until after the expiration of the forty days allowed contestant under the law of 
1873, and contestee did not at first object, the committee received all the testimony 
taken up to the time of his first objection and excluded the remainder. 

JBuUzYB, Mackey, 44th Cong Smith, 6S4 
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TeBtimony taken out of time, ezclnded even where objection waived. 
Where contestee had in his oral argument before the committee waived all objections 
to the consideration of testimony taken out of time the committee held that "the 
people of the district have interests and rights which can not be thus taken from 
them,*' and with but one dissenting vote excluded the testimony. 

Bradlq/Y9. SUmoruf, 4^th Cong 1 Ells., 310 

Diiqnalifled notary not objected to, evidence conBidered. 
Evidence was taken outside the district before a notary resident of the district, but 
objection was made on this ground at the taking of the testimony of only one 
witness. The committee considered the testimony of the others. **A8 to the 
others the absence of objection warrants the inference of consent and their evidence 
is legally before the House." 

Goodmyn vs. Cobb^ 54th Cong Report 1122, p. 6 

Diiqnalifled notary not objected to in time, evidence considered. 
Testimony had been taken in New York County before a notary, who, by his recent 
removal from Kings to New York County, nad probably technically vacated his 
oflBce, but no objection to his competency was entered until the taking of testi- 
mony in rebuttal. The committee held that objection to the testimony in chief 
was therefore waived. 

Mitchell XB.Wahh, 54th Cong Report 1849 

Parties can not entirely waive the requirements of the statute. 
Where no notice of contest or answer had been serve*!, but contestant presented a 
letter from contestee which he held was a waiver of notice, the committee, with- 
out deciding the question of the proper construction to be given this letter, held' 
"that it was not competent for the parties to entirely waive the requirements of the 
statute of 1851 ; that said statute was enacted not only to aid the parties in the pre- 
paration of their case, but also to secure a record and a distinct and well-defined 
issue upon which the committee and the House were to pass. * * * It must 
be eviaent to every one that it is impossible for the committee or the House to 
hear and determine a case without an issue joined." 

Thomas \9. Amell, 39lh Cong 2 Bart., 163 

The parties to a contest have no power to waive the provisions of the statute as to 

the time for taking testimony, but should appeal to the House, or, if the ri^ht to 

make such agreement is concedeii, the agreement should certainly be in writing. 

Page vs. Pirce {minority report) ^ 4^h Cong Mobley, 477 

Parties can not admit away the rights of the people. 
**The constituency are the real parties in interest; the claimants can neither add to 
nor impair the rights of the people by any admissions or omissions of their own." 
Wallace vs. Simpson {majority report) ^ 41st Cong 2 Bart. , 557 

Bight of waiver in election contests limited by rights of the public. 
** We recognize the value and importance of the doctrine of waiver in cases where it 
is fairly applicable. Where parties sui jnrisy representing only their own private 
interests, do any act amounting clearly to a waiver a court may well act upon it. 
But no man has the legal right to estop the public as to their constitutional right 
to representation by any act of omission." 

Abbott vs. Frost {minority report), 44th Cong Smith, 627 

Presence and cross-examination a waiver of objections. 
Where contestant took testimony in regard to the votes of thirteen persons whose 
names were not included in the notice to take depositions, but the counsel of the 
sitting member was present at the taking of the depositions and made no objec- 
tions, the point was held to be waived. 

Bell vs. Snyder y 4Sd Cong Smith, 255 
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Objeotlon to teitiiiiony mutt be made before reeord ii printed. 
No port of the printed testimony in a case will be suppressed where parties fail 
take advantage of the statute permitting them to appear before the Clerk of tl 
House prior to the printing of tne record and agree as to what portions of the san 
shall be printed. 

FeathensUm \B, CaU,61tt Cong Kowell, 1 

Lowryvs. WhiUydOth Cong ^ M:obley, 6 



WEST VIBGINIA. 

When Berkeley Connty traniferred. 

The county of Berketey remained a part of Virginia until the assent of the people 
the county, of the lepslature of West Virginia, and of Congress was >fi ven to i 
transfer to West Vin?inia, and it retained its rignt to vote for a representative froj 
Virginia until the change was completed. 

McKemie vs. Kitchen^ SSth Cony I JBart., 4e 
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